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Nos.  16,113  and  16,114 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Andrew  J.  Leonard, 

Appellant, 

vs. 

United  States  of  America, 

Appellee, 


On  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Third  Division. 


BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

Appellant  was  convicted  after  trial  by  jury  in  the 
District  Court  for  the  District  of  Alaska,  Third  Ju- 
dicial Division  at  Anchorage,  Alaska.  Jurisdiction 
below  was  conferred  by  48  USC  101.  Jurisdiction  in 
this  court  is  conferred  by  28  USC  1291. 


STATEMENT  OF  CASE. 
This  is  a  consolidated  brief  for  the  appellee  in  two 
appeals    involving   the    same    appellant,    Andrew    J. 
Leonard,  both  involving  criminal  proceedings  against 


appellant  in  what  was  then  the  District  Court  for  the 
Territory  of  Alaska. 

The  first  of  these  appeals  is  designated  as  appeal 
No.  16113  in  this  court  (No.  3767  Criminal  in  the  court 
below).  Reference  to  the  transcript  of  proceedings  in 
this  case  will  be  made  thus,  (TR  13  p.  1). 

The  second  of  these  cases  is  designated  as  appeal 
No.  16114  in  this  court  (No.  3778  Criminal  in  the 
court  below).  Reference  to  the  transcript  of  pro- 
ceedings in  this  case  will  be  made  thus,  (TR  14  p.  1). 

No.  16113  involves  a  criminal  proceeding  based  upon 
an  indictment  containing  seven  counts  alleging  viola- 
tions of  territorial  law  and  one  count  alleging  viola- 
tion of  a  federal  statute. 

Count  I,  alleges  violation  of 
Section  65-5-35  ACLA  1949 
Breaking  and  Entering 

Coimts  II,  III,  VI  and  VII,  allege  violation  of 
Section  65-6-1  ACLA  1949 
Uttering  and  Publishing  a  forged  instrmnent 

Count  V,  alleges  violation  of 
Section  65-5-42  ACLA  1949 
Larceny  in  a  l)uilding  not  a  dwelling 

Count  IV,  alleges  violation  of 
Title  48  use  199  (j) 

Falsely  seciiriiig  a  fishing  license 

Count  IV  was  oi^dcivd  dismissed  by  the  trial  court 
(TK^  i:^  |>.  211). 
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To  these  counts  of  the  indictment  the  appellant 
pleaded  Not  Guilty,  transcript  of  record  No.  16113  p. 
7,  and  defense  counsel  was  api)ointed  for  him  by  the 

COUl't. 

He  was  tried  before  the  District  Court  for  the  Ter- 
ritory of  Alaska  and  a  jury  found  him  guilty  of  all 
counts  except  Count  IV.  From  this  judgment  appel- 
lant appeals. 

No.  16114  involves  a  criminal  proceeding  based  upon 
an  indictment  containing  a  single  count  alleging  a  vio- 
lation of  Federal  Statute  18  USC  2314,  transportation 
of  a  forged  instrument  in  interstate  commerce,  tran- 
script of  record  No.  16114,  pp.  1  and  2.  The  pro- 
cedures followed  in  this  case  were  the  same  as  in  No. 
16113  except  that  the  appellant  was  represented  by 
a  different  defense  counsel,  also  appointed  by  the 
court. 


STATEMENT  OF  FACTS. 
On  June  16,  1957,  the  office  of  the  William  A.  Smith 
Contracting  Company  was  broken  into  (TR  13  p.  58) 
and  eighty-five  (85)  payroll  checks  were  taken  (TR 
13  p.  59).  Some  of  the  stolen  checks  were  given  to 
Joshua  Davis  by  appellant  (TR  13  p.  85).  Later  ap- 
pellant admitted  to  Joshua  Davis  that  he  had  com- 
mitted the  breaking  and  entering  committing  the 
burglary  and  had  thus  obtained  the  William  A.  Smith 
Contracting  Company  checks  (TR  13  p.  88). 

These  checks  soon  began  to  appear  in  commerce  in 
the  City  of  Anchorage  (TR  13  p.  81).  The  checks,  when 
they  appeared,  had  been  forged  (TR  13  p.  61).    Ap- 


pellant  had  been  employed  for  a  short  time  by  the 
William  A.  Smith  Contracting  Company  just  prior  to 
thebui-glary  (TR13p.62). 

On  May  11,  1957,  appellant  worked  for  a  while  at 
the  Alaska  Housing  Authority  (TR  13  p.  18).  On 
that  occasion  he  was  left  alone  in  the  room  next  to 
the  supply  room  (TR  13  p.  20).  Shortly  thereafter 
an  inventory  revealed  that  twenty-fve  (25)  to  thirty 
(30)  Alaska  Housing  Authority  checks  were  missing 
(TR  13  p.  28).  One  of  the  missing  checks  was  cashed 
by  the  appellant  (TR  13  pp.  51  and  52)  and  the  appel- 
lant was  positively  identified. 

The  appellant  had  a  long  list  of  convictions  for 
similar  offenses  (TR  13  p.  288). 

A  complaint  issued  on  June  26,  1957,  in  which  the 
appellant  was  charged  with  violation  of  65-6-1  ACLA 
1949,  forgery  and  uttering  a  forged  instrument.  Ap- 
pellant was  arrested,  arraigned  before  the  Deputy 
United  States  Commissioner,  Warren  Colver,  and  ad- 
vised of  his  rights  on  June  27,  1957,  and  bail  was  set 
in  the  sum  of  $5000.00  (TR  13  p.  102  and  TR  13  p. 
119).  Appellant  made  the  bond  on  June  29,  1957  (TR 
13  p.  218).  After  making  the  bond,  appellant  went 
to  Fairbanks,  Alaska.  On  Jime  13,  1957,  his  bonds- 
man got  off  his  ])ond  and  he  was  again  taken  into 
custody  at  Fairbanks  (TR  13  p.  177).  He  was  re- 
turned to  Anc]iorac:e,  Alaska,  on  July  16,  1957  (TR 
13  p.  220). 

On  .Inly  17,  1957,  appellant,  who  was  then  confined 
in  f('(l('ral  jail,  caused  a  call  to  be  placed  to  David 
Cari)onter,  the  Treasury  Agent,  and  in  response  to 


this  call,  David  Carpenter  went  over  to  the  federal 
jail  and  saw  the  appellant  who  advised  that  he 
wanted  to  make  a  statement  about  some  bank  money 
orders.  Ptirsuant  to  the  appellant's  request,  Dave 
Carpenter  informed  agent,  A.  B.  Clark  of  the  Federal 
Bureau  of  Investigation  on  July  17,  1957  (TR  13  p. 
178). 

On  July  18,  1957,  appellant  sent  word  to  the 
Anchorage  City  Police  that  he  wanted  to  get  every- 
thing cleared  up  and  give  a  statement  relative  to  his 
activities  (TR  13  p.  202).  In  response  to  this  re- 
quest, Detective  Irmer  of  the  Anchorage  City  Police, 
went  to  the  Marshal's  office  and  Deputy  Marshal 
Johnson  brought  the  appellant  to  the  Marshal's  office 
where,  after  again  being  advised  of  his  rights,  appel- 
lant voluntarily  gave  a  confession  to  detective  Irmer 
(TR  13  pp.  203-204).  This  is  corroborated  by  the 
testimony  of  Deputy  Marshal  Johnson  who  was  pres- 
ent at  the  time  the  confession  was  taken  (TR  13  p. 
124). 

Agent  Carpenter  next  received  a  call  from  the  ap- 
pellant and  went  to  see  him  in  federal  jail  on  July 
23,  1957,  at  which  time  appellant  asked  if  his  bond 
could  not  be  reduced  (TR  13  p.  179),  at  which  time 
they  agreed  that  the  appellant  would  assist  in  some 
narcotic  cases  and  Agent  Carpenter  addressed  a  re- 
quest to  the  United  States  Attorney  on  August  2, 
1957,  to  reduce  the  bail  and  bail  was  subsequently 
reduced. 

The  statement  of  facts  in  Case  No.  16114  must  of 
necessity  be  almost  the  same  as  in  case  No.  16113.  The 


6 


main  difference  being  in  the  offense  charged  and  the 
agency  to  whom  the  appellant  made  his  voluntary 
confession. 

Here  again  the  appellant  secured  employment  with 
a  janitorial  service,  this  was  the  Clean  Rite  Janitorial 
Service  (TR  13  pp.  6-8),  who  had  a  contract  to  clean 
the  Tucker-Peterson  Building  which  was  occupied  by 
Morrison-Knudsen  Company  (R  14  p.  7). 

Shortly  thereafter  a  Morrison-Knudsen  check  was 
cashed  at  the  Sportland  Amusement  Company  (R  16 
p.  48).  This  was  a  Morrison-Knudsen  check  written 
against  their  account  on  the  Seattle  First  National 
Bank  at  Seattle,  Washington,  in  the  sum  of  Two 
Hiuidred  Eighty  Five  Dollars  and  one  cent  ($285.01) 
payable  to  the  order  of  Joe  Hill  and  bearing  what 
purported  to  be  the  signature  of  Terrance  McMullen 
(R  14  p.  27).  This  check  was  deposited  in  the  First 
National  Bank  at  Anchorage  by  the  Sportland  Amuse- 
ment Company  (TR  14  pp.  53-55).  The  check  was 
tlu^n  sent  through  the  mail  in  interstate  commerce  to 
the  Seattle  First  National  Bank  in  Seattle,  Wash- 
ington, for  collection  (R.  14  pp.  68  through  87).  This 
check  had  been  partially  prepared  and  before  being 
signed  an  error  had  been  noted  and  the  check  voided 
by  cutting  out  the  space  for  the  signature  (R  14  pp. 
13  through  37).  The  appellant  picked  up  this  voided 
chock,  filled  in  the  name  of  Joe  Hill  as  payee,  cut 
the  signature  from  another  voided  check,  pasted  it  in 
the  space  where  tli(>  signature  had  been  cut  out  and 
took  it  to  Die  ])as('ni(Mit  of  tlio  Inis  station  and  cashed 
ii  rn  It  ])]).  151-152). 


The  appellant  had  been  arrested  on  June  26,  1957, 
and  charged  with  violation  of  65-6-1  ACLA  1949, 
forgery  and  uttering  a  forged  instrument,  was  ar- 
raigned by  the  Deputy  United  States  Commissioner, 
Warren  Colver  on  June  27,  1957,  and  bail  set  at 
$5000.00  (R.  13  p.  102  and  p.  119).  Appellant  made 
the  bond  on  June  29,  1957  (R  13  p.  218).  After  mak- 
ing the  bond  the  appellant  went  to  Fairbanks,  Alaska. 
On  June  13,  1957,  his  bondsman  got  off  his  bond  and 
he  was  again  taken  into  custody  at  Fairbanks  (R  13 
p.  177).  He  was  returned  to  Anchorage  on  July  16, 
1957  (R  13  p.  220). 

On  July  17, 1957,  appellant  placed  a  call  to  Treasury 
Agent  Carpenter,  and  in  response  to  this  call  Carpen- 
ter went  over  to  the  federal  jail  and  saw  the  appel- 
lant who  advised  that  he  wanted  to  make  a  statement 
about  some  bank  money  orders.  Pursuant  to  the  ap- 
pellant's request,  Agent  A.  B.  Clark  of  the  Federal 
Bureau  of  Investigation  was  informed  on  July  17, 
1957  (R  13  p.  178).  Agent  A.  B.  Clark,  in  company 
with  Treasury  Agent  Carpenter,  interviewed  appellant 
on  July  17,  1957,  in  the  Marshal's  office  at  Anchorage, 
Alaska,  and  the  agent  A.  B.  Clark  after  again  advising 
the  appellant  of  his  rights,  obtained  a  voluntary  state- 
ment of  the  appellant  (R  14  p.  92  and  p.  133).  Treas- 
ury Agent  Carpenter  next  received  a  call  from  appel- 
lant and  went  to  see  him  in  the  federal  jail  on  July 
23,  1957,  at  which  time  appellant  asked  if  his  bond 
could  not  be  reduced  (R  13,  p.  179),  at  which  time 
they  agreed  that  appellant  would  assist  Treasury 
Agent  Carpenter  in  some  narcotic  cases  and  Agent 


8 


Carpenter  addressed  a  request  to  the  United  States 
Attorney  to  reduce  the  bail  on  August  2,  1957,  and 
bail  was  subsequently  reduced  (R  13  p.  180). 


ARGUMENT. 

I.  THE  TRIAL  COURT  DID  NOT  ERR  IN  CASE  NO.  16113  IN  AD- 
MITTING INTO  EVIDENCE  THE  VOLUNTARY  CONFESSION 
OF  THE  APPELLANT.  THERE  WAS  AMPLE  COMPETENT 
EVIDENCE  WITHOUT  THE  CONFESSION  TO  LINK  THE  AP- 
PELLANT WITH  THE  CRIMES  ALLEGED  IN  THE  INDICT- 
MENT. 

The  record  is  replete  with  evidence  to  demonstrate 
that  the  confession  was  voluntary.  It  was  testified 
by  the  Criminal  Clerk  in  the  United  States  Commis- 
sioner's Court,  Lois  Bradley,  that  her  records  re- 
vealed the  appellant  had  been  arraigned  and  advised 
of  his  rights  on  June  27,  1957  (R  13  p.  102).  This  is 
corroborated  by  the  testimony  of  Warren  Colver,  the 
Deputy  United  States  Commissioner  who  arraigned 
the  appellant  (R  13  p.  119).  Appellant  was  further 
warned  by  detective  Irmer  (R  13  p.  204)  which  is 
corroborated  by  the  testimony  of  Deputy  Marshal 
Johnson  (R  13  p.  192).  As  a  matter  of  fact  the  ap- 
pellant admitted  he  had  even  consulted  mth  his  own 
attorney  (R  13  p.  217).  The  confession  was  not  ob- 
tained imtil  July  18,  1957,  almost  a  month  later  (R 
13  p.  207).  Appellant's  counsel  would  make  much  out 
of  the  lowering  of  Uw  hail  in  their  argument  and 
although  Ww  ])ail  was  subsequently  reduced  so  ap- 
pellant could  act  as  an  informer  for  the  police,  in 
regard  to  Tiarcotie  violations,  this  was  not  even  dis- 
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cussed  with  appellant  until  July  23,  1957,  some  five 
days  after  the  confession  was  obtained  (R  13,  p.  180). 

In  federal  courts  there  is  no  presumption  against 
the  voluntary  character  of  a  confession  and  the  bur- 
den is  not  on  the  Government  in  the  first  instance  to 
show  its  volimtary  character;  RJiodes  v.  U.S.,  224  F. 
2d  348  (5th  Cir.  1955).  A  confession  is  presumed  to 
be  voluntary;  Gray  v.  U.S.,  9  F.  2d  337  (9th  Cir. 
1926). 

Admissions  or  confessions  of  defendants  in  crim- 
inal cases,  even  after  arrest,  if  voluntarily  made  are 
admissible  in  evidence.  Symons  v.  U.S.,  178  F.  2d  615 
(9th  Cir.  1949),  cert,  denied  339  U.S.  985;  Fowler  v. 
U.S.,  239  F.  2d  93  (10th  Cir.  1956). 

Appellant  in  this  portion  of  his  argument  (Brief 
p.  24)  alleges  there  is  a  scarcity  of  corroborative  proof 
as  regards  the  confession.  The  true  rule  is  all  that  is 
necessary  is  that  the  corroborative  evidence  must,  of 
itself,  tend  to  show  appellant  guilty  as  charged.  Wyn- 
hoop  V.  U.S.,  22  F.  2d  799  (9th  Cir.  1927)  ;  Wiggins  v. 
U.S.,  64  F.  2d  950  (9th  Cir.  1933). 

Witness  Harrison  positively  placed  the  appellant  in 
the  Alaska  Housing  Authority  at  the  time  of  the  crime 
at  the  place  from  which  the  checks  were  missing  and 
that  he  was  alone  (R  13  p.  20).  He  was  later  iden- 
tified by  Dexter  Hoist  as  having  cashed  one  of  the 
stolen  Alaska  Housing  Authority  checks  in  the  Spen- 
ard  Cocktail  Lounge  (R  13  p.  52). 

C.  C.  Stanley  placed  appellant  at  the  William  A. 
Smith  Contracting  Company  for  a  period  of  three 
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days  right  before  their  firm  was  burglarized  and  the 
cheeks  were  taken  (R  13  p.  62).  Joshua  Davis  testi- 
fied that  appellant  gave  him  four  of  the  William  A. 
Smith  Contracting  Company  checks  that  had  been 
stolen  (R  13  p.  85),  and  that  appellant  admitted  to 
Joshua  Davis  that  he  broke  into  the  William  A.  Smith 
Contracting  Company  (R  13  p.  88).  An  examination 
of  the  records  not  only  refutes  the  contention  of  ap- 
pellant's counsel  as  to  the  scarcity  of  the  corrobora- 
tion but  discloses  corroboration  so  strong  and  so  per- 
suasive as  to  warrant  conviction  without  the  use  of 
the  confession. 


IL  IN  CASE  NO.  16113  THE  TRIAL  COURT  DID  NOT  ERR  IN  RE- 
FUSING APPELLANT'S  REQUESTED  INSTRUCTION  TO  THE 
JURY  WITH  RESPECT  TO  THE  VOLUNTARINESS  OF  THE 
CONFESSION  BUT  INSTEAD  GAVE  INSTRUCTION  15  WHICH 
WAS  A  PROPER  INSTRUCTION  ON  THE  FACTS. 

On  })age  26  of  appellant's  brief,  appellant  complains 
of  instruction  15  as  given  by  the  trial  court  and  of 
the  trial  court's  failure  to  give  the  instruction  pro- 
posed by  the  appellant.  Instruction  15  is  foimd  in 
its  entirety  on  pages  21  and  22  of  the  Transcript  of 
Record  in  case  No.  16113.  The  instruction  proposed 
by  the  appellant  is  found  in  its  entirety  on  pages  32 
and  33  of  the  Transcript  of  Record  in  case  No.  16113. 
Objection  was  made  to  Instruction  15  as  given  by 
the  trial  court,  but  no  grounds  were  given  for  the 
ol).j(H*tion,  except  that  the  court  failed  to  give  the  pro- 
posed instruction  presented  by  the  appellant.  Cer- 
t^iinly  the  appellant  did  not  comply  with  Rule  30  of 
the  Federal  Rules  of  Criminal  Procedure  by  ''stating 
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distinctly  the  matter  to  which  he  objects  and  the 
grounds  for  his  objection/'  but  if  it  is  the  pleasure 
of  this  court  to  consider  this  specification  of  error  in 
spite  of  the  non-compliance  with  rule  30  of  Federal 
Rules  of  Criminal  Procedure,  it  will  be  noted  that 
every  element  contained  in  the  proposed  instruction 
will  be  found  in  Instruction  15  as  given  and  as  a 
matter  of  fact  Instruction  15  is  more  susceptible  of 
easy  understanding  by  a  lay  jury,  than  is  the  proposed 
instruction  and  the  appellant  could  not  possibly  have 
been  prejudiced. 


[II.  IN  CASE  NO.  16113  THE  TRIAL  COURT  DID  NOT  ERR  AND 
DID  NOT  ADMIT  IN  EVIDENCE,  EVIDENCE  OBTAINED  DI- 
RECTLY OR  INDIRECTLY  THROUGH  AN  UNLAWFUL 
SEARCH  AND  SEIZURE. 

The  appellant  talks  in  general  terms  about  preju- 
iice  because  the  police  saw  he  had  a  fishing  license  in 
liis  possession  made  out  in  the  name  of  Don  Woods, 
^vhich  he  admitted  in  his  signed  confession  was  ob- 
tained by  giving  the  licensing  people  false  information 
as  to  his  identity  (R  13  p.  208).  It  does  not  appear  at 
iny  place  in  the  record  that  the  appellant  objected  to 
the  police  looking  at  the  fishing  license.  It  further 
appears  that  the  license  was  never  offered  in  evidence 
and  that  the  papers  dealing  with  the  application  for 
the  license  were  excluded  from  evidence  (R  13  p.  99) 
and  as  a  matter  of  fact  Count  IV  of  the  Indictment, 
the  fishing  license  coimt,  was  dismissed  by  the  trial 
court  (R  13  p.  211).  Nowhere  in  the  record  is  there 
any  indication,  except  in  the  argument  of  counsel,  that 
there  is  or  was  any  connection  between  the  fishing  11- 
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cense  and  the  other  vast  array  of  evidence  accumulated 
against  the  appellant.  The  police  had  knowledge  of 
his  presence  in  the  community  and  of  his  presence  at 
both  the  Alaska  Housing  Authority  and  the  William 
A.  Smith  Contracting  Company,  just  prior  to  the  time 
the  checks  were  taken.  They  were  aware  of  his  pre- 
vious convictions  for  similar  offenses  so  it  is  respect- 
fully submitted  that  the  Don  Woods  fishing  license  in- 
cident did  not  prejudice  the  appellant  in  any  way. 

The  true  rule  is  where  the  connection  between  the 
evidence  sought  to  be  introduced  and  the  previous  mis- 
conduct of  the  police  is  so  attenuated  as  to  dissipate 
the  taint,  the  evidence  should  not  be  excluded,  Greg- 
ory  V.  U.S.,  231  F.  2d  258  (Wash.  D.C.  Cir.  1956) ; 
U.S.  V.  Place,  263  F.  2d  627  (2nd  Cir.  1959).  That  is 
certainly  our  case  on  our  facts.  It  is  respectfully  sub- 
mitted that  there  was  no  misconduct  on  the  part  of 
the  police  officers  and  if  there  had  been  misconduct, 
there  is  no  connection  between  the  Don  Woods  license 
incident  and  the  balance  of  the  evidence  and  certainly 
if  there  was  previous  misconduct  on  the  part  of  the 
police  it  was  so  attenuated  as  to  dissipate  the  taint. 


rV.  IN  CASE  NO.  16113  THE  TRIAL  COURT  DID  NOT  ERR  AND 
DID  NOT  FAIL  TO  PROTECT  THE  APPELLANT  FROM  INAD- 
MISSIBLE AND  PREJUDICIAL  TESTIMONY  GIVEN  BY  THE 
COURT  ATTACHE.  THE  TESTIMONY  GIVEN  BY  THE  COURT 
ATTACHE  WAS  PROPERLY  ADMISSIBLE  AND  WAS  NOT 
PREJUDICIAL. 

The  ap])ollant  complains  that  tlie  trial  court  per- 
mitted a  court  attache  to  testify  with  respect  to  the 
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j^rior  proceedings  in  the  United  States  Commissioner's 
court.  Lois  Bradley  is  the  party  to  whom  the  ap- 
pellant refers  and  she  was  Clerk  of  the  Criminal  Rec- 
ords of  the  United  States  Commissioner's  office  and 
was  official  custodian  of  the  records  (R  13  p.  101). 
The  subject  matter  to  which  she  testified  was  as  to 
the  voluntary  nature  of  the  confession  of  the  appel- 
lant which  was  shortly  to  be  introduced.  If  the  wit- 
ness, Lois  Bradley,  had  any  information  relative  to 
this  matter  certainly  she  was  a  competent  witness  to 
testify  to  that  information.  In  any  event  such  testi- 
mony could  not  have  prejudiced  the  appellant  since 
her  testimony  was  completely  corroborated  by  Warren 
Colver,  the  then  Deputy  United  States  Commissioner 
(R  13  p.  119)  and  by  the  original  of  the  Held  to  An- 
swer papers  in  the  trial  court's  file  (R  13  p.  210)  all 
of  which  show  that  the  appellant  was  advised  of  his 
rights  on  June  27,  1957,  by  Deputy  United  States 
Commissioner  Warren  Colver,  and  the  confession  of 
the  appellant  was  not  given  until  July  18,  1957. 


V.  IN  CASE  NO.  16114  THE  TRIAL  COURT  DID  NOT  ERR  IN  AD- 
MITTING INTO  EVIDENCE  THE  VOLUNTARY  WRITTEN  CON- 
FESSION GIVEN  BY  THE  APPELLANT  AND  THERE  WAS 
SUFFICIENT  OTHER  COMPETENT  EVIDENCE  TO  FULLY 
CORROBORATE  THE  VOLUNTARY  CONFESSION. 

Admissions  or  confessions  of  defendants  in  crim- 
inal cases,  even  after  arrest,  if  volimtarily  made  are 
admissible  in  evidence.  Symons  v.  T7,S,,  78  F.  2d  615 
(9th  Cir.  1949)  cert,  denied  339  U.S.  985;  Fowler  v. 
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U.S.,  239  F.  2d  93  (10th  Cir.  1956).  Here  the  appel- 
lant had  been  arrested  and  was  in  custody  at  the  time 
he  gave  the  confession.  He  had  been  arrested  on  June 
26,  1957,  on  case  No.  16113  (R  13  p.  Ill)  and  had 
been  taken  before  the  Commissioner  and  arraigned 
on  Jime  27,  1957,  in  accordance  with  Rule  5  of  the 
Federal  Rules  of  Criminal  Procedure  (R  13  p.  119). 
The  fact  that  the  arraignment  was  on  a  different 
charge  is  not  controlling,  U.S.  v.  Carignan,  185  F.  2d 
954  as  modified  by  342  U.S.  36  (9th  Cir.  1950) ;  Tyler 
V.  U.S.,  193  F.  2d  24  (D.C.  Cir.  1951). 

In  addition  to  the  advice  given  by  the  Commissioner 
at  the  time  of  arraignment  (R  13  p.  119)  and  being 
permitted  to  consult  with  his  own  attorney  (R  13  p. 
217)  and  having  been  further  advised  by  Detective 
Mel  Irmer  (R  13  p.  204)  which  was  corroborated  by 
the  testimony  of  Olaf  Johnson  (R  13  p.  192),  he  was 
further  advised  by  Special  Agent  A.  B.  Clark  of  the 
Federal  Bureau  of  Investigation  (R  14  p.  92),  which 
was  corroborated  by  the  testimony  of  Treasury  Agent 
Carpenter  (R  14  p.  133).  After  the  appellant  had 
been  repeatedly  advised  of  his  rights  by  the  Commis- 
sioner, by  his  own  attorney,  by  detective  Irmer  and 
then  by  Agent  A.  B.  Clark,  the  only  conclusion  that 
can  be  reached  is  that  this  was  a  voluntary  confession. 

In  this  portion  of  his  argument,  appellant  also  as- 
sorts that,  but  for  his  confession,  there  was  no  compe- 
t(*nt  evid(»nee  to  link  the  ap])ellant  with  the  crime. 
Tho  tnie  nUe  is  that  unless  corroborated  by  indepond- 
ont  evidence  of  the  corpus  delicti,  the  extra  judicial 
confession  or  declaration  of  a  defendant  charged  with 
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a  crime  are  not  sufficient  to  authorize  a  conviction  but 
independent  evidence  need  not  be  of  itself  sufficient 
proof  of  guilt  but  need  only  be  a  sufficient  showing 
which  together  with  defendant's  confession  or  admis- 
sion establishes  the  crime  beyond  a  reasonable  doubt. 
Chevillard  et  al  v,  TLS.,  155  F.  2d  929  (9th  Cir.  1946)  ; 
Evans  v.  U.S.,  122  F.  2d  461  (10th  Cir.  1941)  ;  Smith 
V.  U.S.,  348  U.S.  147,  Sup.  Court  1954,  viewed  in  the 
light  of  the  true  rule  there  was  ample  corroboration. 


^I.  THE  TRIAL  COURT  DID  NOT  ERR  IN  REFUSING  TO  GRANT 
A  MISTRIAL  FOLLOWING  THE  PROSECUTING  ATTORNEY'S 
OPENING  STATEMENT  AND  THE  INSTRUCTIONS  GIVEN  BY 
THE  COURT  IN  REGARD  THERETO  WERE  CLEAR  AND  MORE 
THAN  ADEQUATE. 

The  evidence  outlined  by  the  prosecutor  in  his  open- 
ing statement  was  evidence  which,  under  the  facts  of 
this  case,  should  have  been  admissible. 

The  chief  forms  of  offense  connected  with  forged 
and  other  counterfeit  documents  are  (1)  making  the 
false  article,  (2)  passing  it  knowingly  with  intent  to 
utter,  and  (3)  knowingly  uttering.  Here  the  crime 
charged  is  in  the  last  category.  In  all  of  them  the 
criminal  intent,  including  knowledge  and  other  ele- 
ments will  be  in  issue,  Wigmore  on  Evidence,  Vol.  2, 
Section  309,  3rd  Edition. 

Evidence  of  similar  transactions  should  be  received 
for  the  purpose  of  showing  intent,  knowledge,  motive, 
design  or  scheme  where  such  element  is  essential  to 
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the  commission  of  the  offense.  Wigmore  on  Evidence, 
Vol.  2,  Section  312,  3rd  Edition.  Ehrlich  v,  U.S.,  238 
F.  2d  481  (5th  Cir.  1956) ;  Hoyer  v.  U.S.,  223  F.  2d 
134  (8th  Cir.  1955). 

In  any  event,  the  objection  was  not  timely  made. 
Appellant  and  his  comisel  sat  quietly  by  until  the 
prosecutor  had  completed  his  opening  statement  and 
then  asked  for  a  mistrial.  The  objection,  if  appellant 
was  goiQg  to  object,  should  have  been  made  when  the 
prosecutor  launched  into  his  discussion,  of  what  ap- 
pellant conceived  to  be  objectionable  material.  When 
actually  made,  it  was  not  timely  made.  Langley  v. 
U.S.,  8  F.  2d  815  (6th  Cir.  1925)  ;  Alberty  v,  U.S.,  91 
F.  2d  461  (9th  Cir.  1937) ;  Noland  v.  U.S.,  10  F.  2d 
768  (9th  Cir.  1926).  The  appellant  may  not  sit  idly 
by  and  gamble  with  a  court  result  and  then  seek  to 
have  undone  what  has  been  done.  State  v,  Collins,  10 
F.  Supp.  1007.  Here  the  appellant  chose  to  gamble 
and  having  done  so  and  lost,  cannot  complain. 

In  any  event,  if  the  conduct  complained  of  preju- 
diced the  appellant  in  any  mamier,  the  prejudice  was 
corrected  by  the  prompt  action  taken  by  the  trial 
court  in  instructing  the  jury  to  disregard  the  remarks 
of  the  prosecutor,  prior  to  any  further  proceedings  in 
the  case  (Supp.  R  14  p.  29),  and  his  further  instnic- 
tinii  ;if  the  close  of  the  case  (R  14  p.  188). 
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CONCLUSION. 

Based  on  the  foregoing  reasons  and  authorities,  the 
judgment  of  the  trial  court  should  be  affirmed. 

Dated,  Anchorage,  Alaska, 
December  4,  1959. 

Respectfully  submitted, 

William  T.  Plummer, 

United  States  Attorney, 

Attorney  for  Appellee. 
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In  The  United  States  District  Coui-t  for 
Eastern  District  of  Washington 

Civil  Action  No.  1137 

ROSE  WONG,  Plaintiff, 

vs. 

WALTER  SWIER,  LAURA  SWIER,  DR.  JAMES 
E.  ZIMMERMAN,  DR.  LELAND  R.  LUGAR, 
and  YAKIMA  VALLEY  MEMORIAI.  HOS- 
PITAL ASSOCIATION,  Defendants. 

COMPLAINT 

(Damages) 
Plaintiff  complains  of  defendants  and  alleges: 

1.  Plaintiff  is  a  citizen  of  the  State  of  Idaho 
and  the  defendants  are  residents  of  the  State 
of  Washington.  The  matter  in  controversy  ex- 
ceeds, exclusive  of  interest  and  costs,  the  siun  of 
three  thousand  dollars. 

2.  That  on  or  about  the  17th  day  of  October, 
A.D.,  1955,  the  plaintiff  was  employed  by  the  de- 
fendants Walter  Swier  and  Laura  Swier  as  an 
apple  picker  in  the  said  defendants'  orchards  in 
Cowiche,  Washington,  and  that  on  the  said  date  of 
October  17,  1955,  it  became  the  duty  of  plaintiff 
in  the  course  of  her  said  employment  to  go  upon, 
and  she  did  go  upon,  a  ladder  furnished  to  her  by 
the  said  defendants  Walter  Swier  and  Laura  Swier. 

3.  That  it  was  the  duty  of  said  defendants  Wal- 
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ter  Swier  and  Laura  Swier  to  furnish  to  plaintiff 
a  safe  and  secure  ladder  for  the  performance  of 
her  said  work,  l)ut  that  tlie  said  defendants  on  the 
contrary  carelessly  and  negligently  furnished  to 
plaintiff  an  unsafe,  defective  and  dangerous  ladder, 
of  which  fact  the  plaintiff  was  ignorant. 

4.  That  the  said  defendants  failed  to  warn  the 
plaintiff  of  the  luisafe,  defective  and  dangerous 
condition  of  said  ladder,  and  that  solely  by  reason 
of  the  dangerous  and  defective  condition  thereof, 
the  ladder  tipped  and  fell  while  plaintiff  was  upon 
the  same  in  the  performance  of  her  said  duties  on 
the  17th  day  of  October,  1955,  and  the  plaintiff  was 
precipit>?ited  to  the  ground,  and  sustained  a  left 
ankle  com])OTmd  comminuted  fracture  of  the  distal 
end  of  the  shaft  of  the  tibia  and  fibula  and  was 
otherwise  injured. 

5.  That  following  the  fall  from  the  ladder  and 
on  the  same  day,  to-mt  October  17,  1955,  the  plain- 
tiff was  taken  by  ambulance  to  the  Yakima  Valley 
Memorial  Hospital,  Yakima,  Washington,  an  insti- 
tution operated  hy  the  defendant  Yakima  Valley 
^Memorial  Hospital  Association,  and  was  admitted 
to  said  hosx)ital  as  a  patient. 

^).  That  Dr.  James  E.  Zinmiennan,  a  physician 
admitted  to  ])ractice  in  the  State  of  Washing-ton, 
was  calked  and  employed  to  examine  such  broken 
ankle  and  ascert<ain  the  extent  of  the  injury  and 
to  set  and  treat  the  same;  and  that  the  defendant 
I)]'.  James  K,  Zinmierman  called  in  Dr.  Leland 
Ji.    LiigaT*,    an    orthopedic    specialist,    admitted    to 
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practice  in  the  State  of  Washing-ton,  and  th(»  said 
defendants,  I)v.  Jain(»s  E.  Zimmerman  and  Dr.  Le- 
land  li.  I>ULj;ar,  did  enter  npon  tlie  treatment  and 
li(»aling^  of  said  injury. 

7.  That  the  defendants,  Dr.  James  E.  Zimmer- 
man and  Dr.  Leland  R.  Lugar,  did  not  use  due 
and  i^roper  care  and  skill  in  the  care  and  treatment 
of  plaintiff. 

8.  That  the  agents,  servants  and  employees  of 
the  defendant  Yakima  Valley  Memorial  Hospital 
Association  carelessly,  negligently  and  unskillfully 
cared  for  and  treated  the  plaintiff  and  failed  to 
use  due  and  proi)er  care  and  skill  in  the  treatment 
and  care  of  the  plaintiff. 

9.  That  as  a  resnlt  of  the  carelessness  and  negli- 
gence of  the  defendants  and  each  of  them,  and  of 
the  negligence  of  the  defendants  Dr.  James  E. 
Zimmerman,  Dr.  Leland  R.  Lugar,  Yakima  Valley 
Memorial  Hospital  Association  and  of  the  nnskill- 
fnl  manner  in  which  said  latter  three  named  de- 
fendants, and  each  of  them,  treated  and  cared  for 
plaintiff',  gas  gangrene  infection  set  in. 

10.  That  as  a  resnlt  of  the  negligence  of  the  de- 
fendants and  each  of  them,  plaintiff  has  sustained 
permanent  injuries;  a  shortening  of  the  left  leg; 
permanent  and  severe  scarring;  has  been  prevented 
from  following  any  occupation  and  will  continue 
to  be  so  prevented ;  has  been  prevented  from  caring 
for  her  family;  has  suffered  great  pain  of  body 
and  mind;  has  incurred  expenses  for  medical  atten- 
tion and  hospitalization  and  will  continue  to  incur 
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expenses  therefor:  has  incurred  expenses  for  ortho- 
pedic appliances  and  will  continue  to  incur  such  ex- 
penses, all  to  her  damage  in  the  sum  of  One  Hun- 
dred Thousand  and  no/100  Dollars. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  and  each  of  them  h\  the  sum  of  $100,- 
000.00:  interest  from  the  commencement  of  this 
action;  all  costs  of  court  and  general  relief. 

DEAN  W.  MULLIX, 
/s/  ALICE  LOVELAND, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Filed  August  29,  1956. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  MAKE  MORE  DEFINITE 
AND   CERTAIN 

Defendants  Walter  Swier  and  Laura  Swier  move 
for  an  order  making  more  definite  and  certain  para- 
graph 3  of  plaintiff's  complaint,  i.e.,  that  part  of 
such  paragraph  reading  as  follows:  ^M3ut  that  the 
said  defendants,  on  the  contrary,  carelessly  and  neg- 
ligent!}^ furnished  to  x)laintiff  an  unsafe,  defective 
and  dangerous  ladder,  of  which  fact  the  plaintiff 
was  ignorant." 

This  motion  is  to  cause  plaintiff  to  set  forth  spe- 
cifically the  ground  or  grounds  of  such  alleged 
carelessness  and  negligence,  and  further  to  set 
forth  the  respect  or  respects  it  is  alleged  that  the 
alleged  ladder  was  imsafe,  defective  and  danger- 


Walter  Stvier  and  Laura  A,  Swier  7 

ons,  and  this  motion  is  directed  not  only  to  said 
paragraph  3,  but  also  to  paragraphs  4,  9,  and  10,  of 
said  com]ilaint,  as  such  further  paragraphs  also 
refer  to  alleged  unsafe,  defective  and  dangerous 
condition  of  said  ladder  and  alleged  carelessness 
and  negligence  in  general  and  conclusionary  terms. 

/s/  HOMER  B.  SPLAWN, 

Attorney  for  Defendants  Walter 
Swier  and  Laura  Swier. 

[Endorsed] :    Filed  January  22,  1957. 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS  SWIER 

Defendants  Swier  answer  plaintiff's  complaint 
as  follows: 

I. 

In  respect  of  paragraph  1.  thereof,  these  defend- 
ants acknowledge  the  same  except  the  allegation  as 
to  plaintiff's  citizenship  and  residence  and  the  alle- 
gation with  respect  to  the  residence  of  defendant 
Lugar,  which  latter  allegations  are  denied. 

II. 

In  respect  of  paragraph  2.  thereof,  these  defend- 
ants acknowledge  that  plaintiff  was  an  employee  of 
theirs  on  October  17,  1955,  as  an  apple  picker  in 
their  orchard  at  Cowiche,  and  that  as  such  employee 
she  used  a  ladder  furnished  by  these  defendants, 
and  these  defendants  deny  any  other  inference 
from  such  paragraph. 
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III. 

In  respect  of  paragraph  3.  thereof,  these  defend- 
ants acknowledge  that  plaintiff  was  entitled  to  be 
fnmished  a  reasonably  safe  ladder,  Imt  deny  all 
the  rest  of  such  paragraph. 

IV. 

In  respect  of  paragraph  4.  thereof,  these  defend- 
ants deny  the  same,  except  that  plaintiff  received 
an  injury,  the  exact  nature  and  extent  thereof  being 
unknown  to  these  defendants,  so  that  i)art  of  such 
paragraph  is  denied  upon  the  lack  of  sufficient  in- 
dependent knowledge  to  form  a  positive  belief 
thereto,  and  these  defendants  state  that  there  was 
no  necessity  for  gi^dng  plaintiff*  any  warning  vriih 
i-espect  to  the  ladder  used  by  plaintiff. 

V. 

In  respect  of  paragraph  5.  thereof,  these  defend- 
ants acknowledge  the  same. 

VI. 

In  respect  of  paragraph  6.  thereof,  these  defend- 
ants acknowledge  that  Dr.  James  E.  Zimmerman 
was  called  to  examine  plamtiff  and  treat  her,  and 
that  he  is  a  duly  licensed  physician,  but  in  respect 
of  the  balance  of  such  paragraph,  these  defendants 
stated  that  they  do  not  have  sufficient  independent 
kn()wl(Klg(^  concerning  iho  same  as  to  form  a  posi- 
tive^ l)elief  thereto  and  so  deny  the  rest  of  such 
paragraph  upon  such  lack  of  sufficient  independent 
knowledge  on  their  part. 
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VII. 

In  respect  of  ])aragrai3li  7.  tlu^reof,  these  defend- 
ants state  that  tliey  are  not  qualified  and  do  not 
have  sufficient  independent  knowledge  to  form  a 
positive  belief  concerning  such  paragraph  and  so 
deny  the  same  upon  such  lack  of  sufficient  inde- 
Xoendent  knowledge  on  their  part. 

VIII. 

In  respect  of  paragi^aph  8.  thereof,  these  defend- 
ants make  the  same  answer  as  to  paragraph  7. 
thereof. 

IX. 

In  respect  of  paragraph  9.  thereof,  these  defend- 
ants deny  any  negligence  on  their  part,  or  either 
of  them,  in  any  respect,  and  as  to  the  balance  of 
such  paragraph,  they  state  that  they  do  not  have 
sufficient  indei)endent  knowledge  concerning  the 
same  as  to  form  a  positive  belief  thereto  and  so 
deny  the  balance  of  such  paragraph  upon  such  lack 
of  sufficient  independent  knowledge  on  their  part. 

Further  answering  plaintiff's  complaint  and  as 
affirmative  defenses  thereto,  these  defendants  state 
that,  if  plaintiff  were  injured  because  of  any  al- 
leged condition  of  the  ladder,  such  injury  was  prox- 
imately brought  about  and  contributed  to  by  her 
ovm  negligence;  that  there  was  no  defect  in  the 
ladder  which  had  anything  to  do  with  any  accident 
which  befell  plaintiff ;  and  that  whatever  conditions 
existed  in  respect  of  the  ladder  and  the  use  thereof 
were  assumed  by  plaintiff  and  the  risk  thereof,  if 
there  were  any  risk  attached  thereto. 
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Wherefore,  having  fully  answered  plaintiff's 
complaint,  these  defendants  ask  that  the  same  be 
dismissed. 

/s/  HOMER  B.  SPLAWN, 

Attorney  for  Defendants. 

Duly  Verified. 

[Endorsed] :    Filed  March  25,  1957. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  ADD  PARTY  PLAINTIFF 

Come  now  Rose  Wong,  plaintiff,  by  her  attor- 
neys, and  Kent  Wong,  and  move  this  Honorable 
Court  for  an  order  adding  the  name  of  Kent  Wong 
as  a  party  plaintiff  in  this  action;  and 

As  Grounds  For  This  Motion  state  unto  the  Court 
as  follows: 

That  Kent  Wong  is  the  husband  of  Rose  Wong 
and  may  have  some  interest  in  this  action;  that 
it  is  the  desire  of  the  plaintiff  that  he  be  made  a 
party  plaintiff  herein;  and  that  it  is  the  desire  of 
said  Kent  Wong  to  become  voluntarily  a  party 
plaintiff  in  this  said  action  in  order  that  complete 
relief  may  be  afforded  herein. 

/s/  ALICE   LOVELAND, 
/s/  GEORGE  H.  MULLINS, 

Attorneys  for  Plaintiff. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :     Filed  April  30,  1957. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

Tliis  Matter  coming  on  to  be  heard  upon  Motion 
to  Add  Party  Plaintiff,  and  the  court  having  read 
said  Motion,  no  objection  being  made  and  being 
now  sufficiently  advised  in  the  premises,  Doth  Find: 

That  it  would  be  proper  to  join  and  add  as  a 
party  plaintiff  herein  Kent  Wong,  who  is  the  hus- 
band of  Rose  AVong. 

It  Is,  Therefore,  Ordered,  that  Kent  AVong  be 
and  hereby  is  joined  and  added  as  a  party  plaintiff 
herein. 

Done  In  Open  Court  this  6th  day  of  June,  1957. 

By  The   Court: 

/s/  SAM  M.  DRIVER, 

Judge. 
Presented  by: 

/s/  GEORGE  H.  MULLINS, 

Of  Counsel  for  Plaintiff. 

Approved  as  to  form: 

/s/  JOHN  GAVIN, 

Of  Counsel  for  Defendant 
Hospital. 

Approved  as  to  form: 

/s/  HOMER  B.  SPLAWN, 

Counsel  for  Defendant  Swier. 

[Endorsed]  :    Filed  June  6,  1957. 
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In  The  United  States  District  Court,  Eastern 
District  of  Washington,  Southern  Division 

No.  1137 
ROSE  WONG,  Plaintiff, 

vs. 

AYALTER  SAVIER,  LAURA  SWIER,  DR.  JAJVIES 
E.  ZIMMERMAN,  DR.  LELAND  LUGAR 
and  YAKIMA  VALLEY  MEMORIAL  HOS- 
PITAL ASSOCIATION,  Defendants, 

KENT  WONG,  Additional  Plaintiff. 

REQUEST  AND  MOTION  BY  DEFENDANTS 
SWIER  FOR  JURY  TRIAL 

Defendants  Smer  respectfully  request  and  move 
for  jury  trial  of  all  issues  of  fact  herein. 

This  request  and  motion  is  based  upon  the  files 
and  records  herein,  including  the  Answer  of  De- 
fendants Swier  With  Respect  to  Additional  Party 
Plaintiff,  and  following  affidavit. 

/s/  HOMER  B.  SPLAWN, 

Attorney  for  Said  Defendants. 

State  of  Washington, 
County  of  Yakima — ss. 

Homer  B.  Splawn,  being  sworn,  on  oath  says: 
He  is  said  d(-f(*ndants'  attorney  herein;  an  addi- 
tional party  plaintiff  was  added  herein  on  Juno 
(),  1957;  on  June  7,  1957,  said  defendants  made  an- 
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swer  to  said  additional  party  plaintiff  and  stated 
a  counterclaim  against  him,  all  as  appears  from* 
said  Answer  of  Defendants  Swier  With  Respect 
to  Additional  Party  Plaintiff,  filed  herein  on  June 
10,  1957;  assignment  for  jury  trial  will  not  delay 
this  case  being  tried;  and  it  is  a  proper  case  for 
jury  trial. 

/s/  HOJ^IER  B.  SPLAWN, 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  June,  1957. 

[Seal]        /s/  LORETTA  RUDICK, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 

[Endorsed]:     Filed  June  10,  1957. 


[Title  of  District  Court  and  Cause.] 

APPLICATION  FOR  LEAVE  TO  MIEND  AN- 
SWER OP  DEFENDANTS  SWIER  TO 
COMPLAINT  OF  ROSE  WONG 

Application  is  hereby  made  to  the  court  for  leave 
to  amend  the  answer  of  defendants  Swier  (hereto- 
fore filed  and  served  herein)  to  the  complaint  of 
Rose  Wong,  by  the  addition  of  a  paragraph  to  be 
numbered  "X'',  to  follow  paragraph  "IX"  of  such 
answer  and  to  read: 

"In  respect  of  paragraph  10  of  said  com- 
plaint these  defendants  deny  any  negligence 
on  their  part,  or  either  of  them,  and  deny  the 
balance  of  such  paragraph,  the  denial  as  to  the 


14  Bose  Wong  and  Kent  Wong  vs. 

alleged  medical  and  hospital  matters  being  upon 
the  Jack  of  sufficient  independent  knowledge  as 
to  form  a  positive  belief  as  to  such  alleged 
matters." 

Attached  hereto   is  a  copy  of  said  answer  as  so 
amended. 

Dated  June  7,  1957. 

/s/  HOMER  B.  SPLAWN, 

Attorney  for  Said  Defendants. 

State  of  Washington, 
County  of  Yakima — ss. 

Homer  B.  Splawn,  being  sworn,  on  oath  says: 
He  is  said  defendants'  attorney  herein;  until  today 
he  had  inadvertently  overlooked  the  fact  that  para- 
graph 10  of  the  complaint  of  Rose  Wong  was  inad- 
vertently not  answered;  so  leave  is  respectfully 
asked  of  the  court  to  add  the  above  paragraph  to 
the  answer  of  said  defendants  to  said  complaint. 

/s/  HOMER  B.  SPLAWN. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  June,  1957. 

[Seal]        /s/  LORETTA  RUDICK, 
Notary  Pul)lic  iti  and  for  the  State  of  Washington, 
residing  at  Yakima. 

[Note:  Amended  Answer  is  the  same  as  set 
out  at  pages  7-10  except  for  the  amendment 
stated  a))ove.] 

[Endorsed] :    Piled  June  10,  1957. 
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[Title  of  District  Court  and  Cause] 

ANSWER  OF  DEFENDANTS  SWIER  WITH 
RESPECT  TO  ADDITIONAL  PARTY 
PLAINTIFF 

An  additional  plaintiff  having  been  added  herein, 
viz.,  Kent  Wong,  on  June  6,  1957,  defendants  Swier 
answer  him  as  follows: 

1. 

They  deny  any  diversity  of  citizenship  or  resi- 
dence on  his  part. 

2. 

They  acknowledge  that  Rose  Wong  was  an  em- 
ployee of  theirs  on  October  17,  1955,  as  an  apple 
picker  in  their  orchard  at  Cowiche,  and  that  as 
such  employee  she  used  a  ladder  furnished  by  these 
defendants,  and  these  defendants  deny  any  other 
inference  contained  in  paragraph  2  of  her  com- 
plaint. 

3. 

These  defendants  acknowledge  that  Rose  Wong 
was  entitled  to  be  furnished  a  reasonably  safe  lad- 
der, but  deny  the  rest  of  paragraph  3  of  her  com- 
plaint. 

4. 

These  defendants  deny  paragraph  4  of  her  com- 
plaint except  that  she  received  an  injury,  the  exact 
nature  and  extent  thereof  being  unknowai  to  these 
defendants,  so  that  part  of  such  paragraph  is  de- 
nied upon  the  lack  of  sufficient  independent  knowl- 
edge, and  these  defendants  state  that  there  was  no 
necessity  for  giving  her  any  warning  with  respect 
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to  the  ladder  used  by  her  and  that,  if  there  were 
any  duty  to  give  her  any  warning  because  of  any 
asserted  defect  (denying  that  there  was  any),  the 
same  devolved  upon  said  additional  plaintiff,  as 
hereinafter  alleged. 

5. 
These  defendants  acknowledge  paragraph   5   of 
Rose  Wong's  complaint. 

6. 
These  defendants  acknowledge  that  Dr.  James 
E.  Zimmerman  was  called  to  examine  Rose  Wong 
and  treat  her  and  that  he  is  a  duly  licensed  physi- 
cian, but  the  balance  of  paragraph  6  of  her  com- 
plaint is  denied  upon  the  lack  of  sufficient  inde- 
pendent laiowledge  concerning  the  same  as  to  form 
a  positive  belief. 

7. 
As  to  paragraphs  7  and  8  of  her  complaint,  these 
defendants  state  that  they  do  not  have  sufficient 
independent  knowledge  about  the  same  as  to  form 
a  positive  belief  and  so  deny  the  same. 

8. 
As  to  paragraph  9  thereof,  these  defendants  deny 
any  negligence  on  their  part,  or  either  of  them,  in 
any  respect,  and  deny  the  balance  of  such  para- 
grapli  upon  the  lack  of  sufficient  independent 
knowledge  to  form  a  positive  belief. 

9. 

As  to  paragrapli  10,  thereof,  these  defendants 
deny,  as  stated  above,  any  negligence  on  their  part, 
or  either  of  them,  and  deny  the  balance  of  such 
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paragrMi)h,  the  denial  as  to  the  alleg'ed  medical 
and  hos])ital  matters  being  upon  the  lack  of  suffi- 
cient indei)endent  and  accurate  or  exact  knowledge 
as  to  form  a  positive  belief  as  to  such  alleged  mat- 
ters. 

Further  answering,  these  defendants  state  that, 
if  Rose  Wong  were  injured  because  of  any  asserted 
condition  of  the  ladder,  such  injury  was  proxi- 
mately brought  about  and  contributed  to  by  her 
own  negligence,  as  specifically  stated  in  open  court; 
that  there  was  no  defect  in  the  ladder  which  had 
anything  to  do  with  any  accident  which  befell  her; 
and  that  whatever  conditions  existed  in  respect 
of  the  ladder  and  the  use  thereof  were  assumed  by 
her  and  the  risk  thereof,  if  there  were  any  risk 
attached  thereto. 

Further  answering  said  additional  plaintiff,  these 
defendants  state  that,  if  there  were  any  defective 
condition  or  conditions  in  the  ladder  amounting  to 
negligence  as  claimed  by  plaintiff  Rose  Wong  (these 
defendants  denying  any  negligence  on  their  part), 
then  he,  the  said  Kent  Wong,  became  responsible 
therefor  for  the  reason  that,  when  the  ladders  were 
furnished  to  the  Wong  family  at  the  beginning,  it 
was  requested  verbally  that  he  report  any  defect 
in  their  ladders  that  might  arise  and  become  notice- 
able in  their  use  of  the  same,  to  which  he  assented 
verbally  as  a  part  of  his  employment  with  these 
defendants,  so  that,  if  such  a  defect  arose  and  was 
serious  enough  to  amount  to  negligence,  then  he 
breached  his  contract  of  employment  and  cannot 
recover,  nor  can  plaintiff  Rose  Wong  likewise,  as 
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he  failed  to  report  any  defect,  let  alone  any  defec- 
tive condition  rendering  the  ladder  unsafe  for  ordi- 
nary use  in  an  orchard  and,  had  there  been  any 
such  defective  condition  arise  and  been  reported, 
the  same  would  have  been  thereupon  remedied,  and 
the  injury  of  plaintiff  Rose  Wong,  if  due  to  any- 
one's failure  in  respect  of  asserted  condition  or 
conditions  of  the  ladder,  if  any,  was  due  to  the 
said  Kent  Wong's  failure  as  above  alleged,  and  these 
defendants  repeat  that  actually  there  was  no  negli- 
gent condition  of  the  ladder  and  no  condition  of 
the  same  w^hich  had  anything  to  do  with  the  acci- 
dent. 

Further  answering  and  as  a  coimterclaim  against 
said  additional  plaintiff,  these  defendants  allege: 

1. 

One,  Kent  Wong,  became  a  party  plaintiff  in 
this  action  on  June  6,  1957.  He  is  the  husband  of 
Eose  Wong,  the  other  plaintiff. 

2. 

Rose  Wong  is  seeking  to  recover  damages  from 
these  defendants  for  allegedly  having  furnished  her 
an  allegedly  unsafe  ladder,  alleging  that  the  ladder 
thus  fell,  precipitating  her  to  the  groimd  and  in- 
juring her,  all  as  set  out  in  her  pleadings  herein. 

3. 

If  there  were  any  defective  condition  or  con- 
ditions in  the  ladder  amounting  to  negligence  as 
claimed  by  plaintiff  Rose  Wong  (these  defendants 
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denying  any  negligence  on  their  part),  then  he,  the 
said  Kent  Wong,  became  responsible  therefor  for 
the  reason  that,  when  the  ladders  were  furnished 
to  them  in  the  beginning,  it  was  requested  verbally 
that  he  report  any  defect  therein  that  might  arise 
and  become  noticeal)le  in  their  use  of  the  same,  to 
which  he  assented  verbally  as  a  part  of  his  em- 
ployment with  these  defendants. 

4. 

If  such  a  defect  arose  and  was  serious  enough 
to  amount  to  negligence,  then  he  breached  his  con- 
tract of  employment  and  cannot  recover,  nor  can 
plaintiff  Rose  Wong  likewise,  since  he  failed  to  re- 
port any  defect,  let  alone  any  defective  condition 
rendering  the  ladder  unsafe  for  ordinary  use  in 
the  orchard  and,  had  there  been  any  such  defective^ 
condition  aiise  and  been  reported,  the  same  would 
have  been  thereupon  remedied. 

5. 

The  injury  to  plamtiff  Rose  Wong,  if  due  to  any- 
one's failure  in  respect  of  asserted  condition  or 
conditions  of  the  ladder,  if  any,  was  due  to  the 
said  Kent  Wong's  failure  as  above  alleged,  as  there 
could  have  been  no  other  such  condition  or  condi- 
tions occur  than  as  mentioned  in  paragraph  3. 

6. 

Said  additional  plaintiff,  therefore,  is  liable  to 
these  defendants  for  any  claim  or  loss,  if  there  is 
any,  herein. 
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"Wherefore,  these  defendants  ask  that  plaintiff 
Rose  Wong  and  the  additional  plaintiff,  Kent 
Wong,  take  no  verdict  or  judgment  herein  against 
these  defendants;  that  in  case  of  a  vei'dict  or  judg- 
ment these  defendants  have  one  for  like  amount 
against  them;  and  for  such  other  relief  as  is  called 
for  in  the  premises. 

/s/  JIOMER  B.   SPLAWN, 

Attorney  for  Said  Defendants. 
Duly  Verified. 

[Endorsed] :    Filed  June  10,  1957. 


[Title  of  District  Court  and  Cause.] 

OBJECTION  TO  REQUEST  OF  MOTION  FOR 
JURY  TRIAL  BY  DEFENDANTS  SWIER 

Comes  Now  the  plaintiff,  by  her  attorneys,  and 
hereby  objects  to  the  granting  of  defendants  Swier's 
request  and  motion  for  jury  trial;  and, 

As  Grounds  For  This  Motion  states  unto  the 
court  that  said  request  and  motion  is  not  timely 
and  is  not  in  accordance  with  the  provisions  of  the 
Federal  Rules  of  Civil  Procedure,  to-wit:  Rule  38B. 

/s/  THOMAS  K.  HUDSON, 
/s/  AI.ICE  LOVELAND, 
/s/  GEORGE  H.  MULLINS, 

Attorneys  for  Plaintiff. 

Acknowledgment  of  Service  Attached. 
[Endorsed]  :    Filed  July  17,  1957. 
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[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

As  the  result  of  a  pre-trial  conference  heretofore 
had  on  the  Gth  day  of  June,  A.D.  1957,  in  the 
United  States  Courthouse,  Yakima,  Washington, 
whereat  the  Honorable  Sam  M.  Driver  presided, 
the  plaintiffs  were  represented  by  Thomas  K.  Hud- 
son and  Alice  Loveland,  and  the  defendants  Walter 
Swier  and  Laura  Swier  were  represented  by  Homer 
B.  Splawn,  and  the  defendant  Dr.  James  E.  Zim- 
merman was  represented  by  Robert  R.  Redman 
and  John  S.  Moore,  and  the  defendant  Yakima 
Valley  Memorial  Hospital  Association  was  repre- 
sented by  Robert  R.  Redman  and  George  Martin, 
attorneys  of  record,  the  follomng  issues  of  fact 
and  law  were  framed  and  exhibits  identified. 

Nature  of  Proceedings 
This  is  an  action  for  damages  brought  by  the 
plaintiffs  against  the  defendants  for  injuries  sus- 
tained by  the  plaintiff  Rose  Wong  and  alleged  to 
have  been  proximately  caused  by  the  negligence  of 
the  defendants. 

Admitted  Pacts 
The  following  facts  have  been  agreed  upon  by 
the  parties  and  require  no  proof: 

1.  That  all  defendants  are  residents  of  the  State 
of  Washington;  that  plaintiffs  are  residents  and 
citizens  of  the  State  of  Idaho ;  and  that  this  Court 
has  jurisdiction  herein. 


22  Bose  Wong  and  Kent  Wong  vs. 

2.  That  the  plaintiff  Rose  Wong  was  on  Octo- 
ber 17,  1955,  in  the  employ  of  the  defendants  Wal- 
ter Swier  and  Laura  Swier,  and  that  as  such  em- 
ployee she  used  a  ladder  furnished  by  these  de- 
fendants, and  that  said  defendants  Walter  Swier 
and  Laura  Swier  were  under  a  duty  to  furnish 
said  plaintiif  a  safe  ladder. 

3.  That  the  plaintiff  Rose  Wong  sustained  in- 
juries by  reason  of  a  fall  from  said  ladder  in  the 
course  of  her  employment. 

4.  That  the  defendant  Dr.  James  E.  Zimmerman 
was  contacted  with  reference  to  the  treatment  and 
care  of  said  plaintiff*. 

5.  That  said  plaintiff  was  taken  to  and  admitted 
to  the  Yakima  Valley  Memorial  Hospital  in  Ya- 
kima, Washington,  operated  by  defendant  Yakima 
Valley  Memorial  Hospital  Association. 

6.  That  while  the  i^laintiff  Rose  Wong  was  a 
patient  in  said  hospital  gas  gangrene  developed. 

7.  That  the  medical  bill  of  Dr.  James  E.  Zim- 
merman for  treating  Rose  Wong  is  impaid,  and  that 
said  bill  was  not  rendered  until  June  19,  1957; 
and  that  the  hospital  bill  rendered  to  her  by  the 
Yakima  Valley  Memorial  Hospital  is  unpaid. 

Plaintiffs'  Contentions 

Plaintiffs'  contentions  are  as  follows: 
1.    That    the    ladder   furnished    to    the    plaintiff. 
Rose  Wong  by  the  defendants  Walter  Swder  and 
Laura  Swic^r  was  an  imsafe,  defective  and  danger- 


Walter  Stvier  and  Laura  A.  Stvier  23 

ous  ladder,  of  which  fact  the  ])Iaintiff  was  ignorant, 
and  that  the  defendants  Walter  Swier  and  Lanra 
Swier  failed  to  warn  the  ])laintiff  of  the  unsafe, 
defective  and  dangerous  condition  of  said  ladder, 
which  unsafe,  defective  and  dangerous  condition  of 
said  ladder  was  known  or  should  have  been  known 
by  the  defendants  Walter  Swier  and  Laura  Swier; 
that  such  defective  and  unsafe  condition  included 
but  was  not  limited  to  the  following  defects: 

(a)  That  the  metal  plate  and  bolt  assembly  at 
the  top  of  the  ladder  was  defective. 

(b)  That  the  tongue  of  the  ladder  was  defective. 

(c)  Any  other  way  in  which  said  two  situations 
could  be  described. 

(d)  Other  defects  latent  or  patent. 

2.  That  plaintiff's  fall  was  proximately  caused 
by  the  defective  condition  of  the  ladder;  that  by 
reason  of  the  fall  from  the  ladder  plaintiff  sus- 
tained a  left  ankle  compound  comminuted  fracture 
of  the  distal  end  of  the  shaft  of  the  tibia  and  fibula, 
and  was  otherwise  injured. 

3.  That  following  the  fall  from  the  ladder  and 
on  the  same  day,  to-wit,  October  17,  1955,  plaintiff 
Rose  Wong  was  taken  by  ambulance  to  the  Yakima 
Valley  Memorial  Hospital  in  Yakima,  Washington, 
and  was  admitted  to  said  hospital  as  a  patient  of 
Dr.  James  E.  Zimmerman. 

4.  That  Dr.  James  E.  Zimmerman,  a  physician 
admitted  to  practice  in  the  State  of  Washington, 
was  called  and  entered  upon  the  care  and  treatment 
of  said  plaintiff. 
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5.  Tliat  the  fall  and  resulting  injury  occuiTed 
at  approximately  10:30  o'clock  in  the  A.M.  on  Oc- 
tober 17,  1955,  and  that  the  fracture  was  reduced 
and  a  short  cast  applied  at  approximately  1:00 
o'clock  P.M.  on  the  same  day  at  the  Yakima  Val- 
ley ]\Iemorial  Hospital ;  that  at  said  time  no  tetanus 
or  gas  gangrene  antitoxin  shots  were  administered 
to  the  plaintift',  and  that  the  defendant  Dr.  James 
E.  Zimmerman  failed  to  use  methods  recognized 
and  approved  by  those  reasonably  skilled  in  that 
profession  in  said  community  and  failed  to  admin- 
ister the  customary  and  recognized  drags  to  pre- 
vent gangrene  and  infection,  and  that  plaintiff  Rose 
Wong  developed  gas  gangrene;  that  said  condition 
was  obvious  and  was  ignored  by  the  defendants 
Dr.  James  E.  Zimmemian  and  Yakima  Valley  Me- 
morial Hospital  after  such  infection  and  condition 
was  ob^Hious  and  after  being  adidsed  thereof:  and 
that  no  antitoxin  for  infection  or  gangrene  or  gas 
gangrene  was  administered  to  plaintiff  until  a 
week  after  the  setting  of  the  fracture  and  until 
after  infection  had  set  in  and  Avas  o1)vious,  and 
that  the  defendant  Dr.  James  E.  Zimmerman  failed 
to  give  proper  medical  attention  to  the  said  plain- 
tiff. 

6.  That  as  a  proximate  result  of  the  negligence 
of  the  defendants  and  each  of  them,  plaintiff  has 
sustained  temporary  and  permanent  injuries  and 
disabilities  consisting  of  a  shortening  of  the  left 
leg,  pei^manent  and  severe  scarring,  peraianent,  con- 
stant and  continual  pain;  has  been  and  w\\]  con- 
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tinue  to  be  prevented  from  following  any  occupa- 
tion and  from  caring  for  her  family,  and  has  suf- 
fered and  Avill  continue  to  suffer  great  pain  of  body 
and  mind. 

7.  That  said  plaintiffs  have  incurred  expenses 
for  medical  attention  in  the  sum  of  $1,135.00,  have 
incurred  expenses  for  hospitalization  in  the  sum  of 
$1,842.57,  have  incurred  expenses  for  drugs  in  the 
sum  of  $360.00,  have  incurred  expenses  for  ortho- 
pedic appliances  in  the  sum  of  $55.00. 

8.  That  the  special  damages  proximately  result- 
ing from  the  negligence  of  the  defendants  and  each 
of  them  are  in  the  sum  of  $3,392.57,  and  that  the 
general  damage  proximately  resulting  therefrom  is 
in  the  sum  of  $97,600.00. 

9.  That  plaintiffs  will  continue  to  incur  expenses 
for  medical  attention,  hospitalization,  drugs  and 
orthopedic  applicances. 

Contentions  of  Defendants  Walter  Swier 
and  Laura   Swier 

In  addition  to  the  facts  admitted  as  hereinabove 
outlined,  these  defendants  contend: 

That  the  plaintiff  Rose  Wong  assumed  whatever 
risks  were  entailed  in  the  condition  of  the  ladder 
or  the  use  made  of  it  or  expected  of  it. 

They  further  contend  that  said  plaintiff  in  the 
use  of  the  ladder  was  negligent  in  that  she  en- 
deavored to  use  the  ladder  while  she  herself  got 
into   an  unbalanced  position  endeavoring  to   pick 
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fruit  at  an  angle  and  a  distance  from  the  ladder 
so  as  to  canse  her  and  the  ladder  to  become  imbal- 
anced  and  to  fall,  or,  because  of  the  way  in  which 
she  fell  and  tlie  ladder  fell,  she  did  not  set  it  prop- 
erly in  the  first  instance,  or  in  the  use  of  the  pick- 
ing bag  she  positioned  it  so  that  it  obstructed  a  bal- 
anced use  of  the  ladder  and  put  her  into  an  un- 
balanced position  ^^i.th  respect  to  the  ladder,  or  she 
was  not  attentive  to  the  fact  that  she  was  in  an  im- 
balanced  position,  or  was  not  paying  sufficient  at- 
tention to  the  fact  that  in  the  use  of  the  ladder 
she  could  not  extend  her  body  to  the  degi^ee  and 
angle  Avhich  she  must  have  done,  or  she  permitted 
herself  to  slip  on  the  rung  of  the  ladder  on  which 
she  was  standing  so  that  she  did  not  have  a  firm 
footing. 

In  addition,  these  defendants  contend  that,  if 
there  were  any  defective  condition  or  conditions  in 
the  ladder  amounting  to  negligence  as  claimed  by 
the  plaintiffs,  the  plaintiff  Kent  Wong  became 
responsible  therefor  for  the  reason  that,  when  the 
ladders  were  furnished  to  the  Wong  Family,  it  was 
requested  verbally  that  he  report  any  defect  in 
their  ladders  that  might  arise  or  become  noticeable 
in  their  use  of  the  same,  to  which  he  assented  ver- 
bally as  a  part  of  his  employment  with  these  de- 
fendants. That,  if  such  a  defect  arose,  then  he 
breached  his  contract  of  employment,  by  which  he 
and  the  other  said  plaintiff  are  bound,  since  he, 
Kent  Wong,  failed  to  report  any  defect,  let  alone 
any  defective  condition  rendering  the  ladder  imsafe 
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for  ordinary  use  in  the  orchard,  and,  had  there 
been  any  such  defective  condition  arise  or  become 
noticeable,  the  same  would  have  been  thereupon 
remedied.  That  the  claimed  defects  would  come 
under  such  contract  of  employment. 

Contentions  of  Defendant 
Dr.  James  E.  Zimmerman 

It  is  the  contention  of  Dr.  James  E.  Zimmerman 
that  the  circumstances  of  his  employment  require 
and  authorize  him  to  arrange  for  the  immediate 
treatment  and  surgical  care  of  Rose  Wong  by  a 
specialist  in  that  line  of  work  and  that  he  obtained 
for  Rose  Wong  the  services  of  Dr.  Leland  R.  Lugar, 
an  orthopedic  surgeon  of  Yakima,  who  imdertook 
her  care  and  surgery  upon  her  admission  to  the 
defendant  hospital  and  that  the  post-operative  and 
operative  procedures  employed  and  to  be  employed 
upon  Rose  Wong  were  determined  by  said  Dr. 
Lugar. 

It  is  further  his  contention  that  any  standard 
of  what  should  or  should  not  be  done  by  the  at- 
tending doctor  insofar  as  the  administration  of 
the  tetanus  antitoxin  or  gas  gangrene  antitoxin  or 
any  other  preventive  in  cases  of  this  type  was  met; 
that  gas  gangrene  will  develop  and  does  develop 
regardless  of  whether  preventives  are  or  are  not 
given,  and  that  there  is  no  causal  connection  be- 
tween the  administration  or  non-administration  of 
any  such  antitoxins  or  preventives  in  this  case  and 
the  injuries  or  damage  of  which  plaintiff  Rose 
Wong  complains. 
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That  at  all  times  plaintiff  was  in  the  hospital 
and  subsequent  thereto,  she  received  proper  medi- 
cal attention;  and  there  is  no  injury  or  damage  of 
which  plaintiff  complains  which  is  attributable  to 
any  conduct  of  the  defendant  Dr.  James  E.  Zim- 
merman. 

Contentions  of  Defendant  Yakima  Valley 
Memorial  Hospital  Association 

It  is  the  contention  of  the  defendant  Yakima 
Valley  Memorial  Hospital  Association  that  the 
plaintiff  received  proper  hospital  care  and,  further, 
that  her  care  administered  by  servants  of  the  lios- 
pital  was  care  that  was  ordered  by  the  doctors  and 
in  keeping  with  medical  instructions  given.  It 
is  further  the  position  of  the  hospital  that  the 
allegations  set  forth  by  plaintiff's  complaint  and 
bill  of  particulars  do  not  constitute  actionable  neg- 
ligence on  the  part  of  the  hospital. 

It  is  the  further  contention  of  the  defendant  hos- 
pital association  that  it  is  entitled  by  cross  claim 
to  a  judgment  against  the  plaintiffs  for  the  reason- 
able and  agreed  value  of  the  hospital  care  and  serv- 
ice which  it  furnished  during  the  hospitalization 
of  Rose  Wong,  which  said  sum  the  hospital  asso- 
ciation contends  is  in  the  reasonable  and  agreed 
amount  of  $1,492.57. 

Issues  of  Fact 
The  following  are  the  issues  of  fact  to  be  deter- 
mined by  the  jury  herein: 

1.    Was    the    ladder    furnished    by    defendants 
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Laura  Swier  and  Walter  Swier  so  defective  and 
unsafe  in  the  respects  previously  set  out  herein 
that  it  was  not  a  safe  ladder  for  the  use  for  which 
it  was  intended  and  furnished,  according  to  the 
standard  of  the  law  of  the  State  of  Washington? 

2.  Did  the  plaintiff  Rose  Wong  assume  the  risk, 
if  any,  of  said  conditions,  if  any,  and  the  risk  of 
using  the  ladder  in  the  condition  in  which  it  actu- 
ally was? 

3.  Was  the  plaintiff  Rose  Wong  negligent  in  the 
use  of  the  ladder  in  the  respects  previously  alleged? 

4.  May  the  defendants  Walter  Swier  and  Laura 
Swier  properly  assert  as  a  defense  to  plaintiffs' 
claim  herein  that  the  adidtional  party  plaintiff 
Kent  Wong  breached  his  contract  of  employment 
in  failing  to  report  any  alleged  defective  condi- 
tions of  the  ladder  involved  in  this  action? 

5.  Was  there  any  negligence  of  omission  or  com- 
mission on  the  part  of  Dr.  James  E.  Zimmerman  or 
Yakima  Valley  Memorial  Hospital  Association  or 
either  of  them  which  was  a  proximate  cause  of  in- 
jury and  damage  to  the  plaintiff  Rose  Wong? 

6.  What  damage,  if  any,  was  occasioned  Rose 
Wong  as  a  proximate  result  of  the  negligence,  if 
any,  of  the  defendants  Walter  Swier  and  Laura 
Swier? 

7.  What  damage,  if  any,  was  occasioned  plain- 
tiff Rose  Wong  as  a  proximate  result  of  the  negli- 
gence of  Dr.  James  E.  Zimmerman  and  defendant 
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Yakima  Vallev  Memorial  Hospital  Association  or 
either  of  them? 

8.  May  the  defendant  Yakima  Valley  Memorial 
Hospital  Association  properly  assert  a  cross  claim 
for  hospital  care  and  service  which  it  furnished  to 
plaintiff  Eose  Wong  and,  if  established,  is  the  de- 
fendant Yakima  Valley  Memorial  Hospital  Asso- 
ciation entitled  to  have  judgment  upon  a  cross 
claim  against  the  plaintiffs  for  the  reasonable  value 
of  the  hospital  care  and  service  it  furnished  to 
Eose  TVong  which  it  alleges  to  be  in  the  sum  of 
$1,492.57? 

Exhibits 

The  following  exhibits  were  produced  and 
marked  and  may  be  received  in  evidence  if  other- 
wise admissible  without  further  authentication,  it 
being  admitted  that  each  is  what  it  puiports  to  be. 

Plaintiffs'  Exhibit: 

1.  Ladder.  The  ladder  is  in  the  possession  of 
Mr.  Homer  B.  Splawn,  coimsel  for  defendants 
Swier,  and  is  available  for  inspection  at  any  time. 

Defendants '  Exhibits : 

1.  Admission  and  discharge  card  for  plaintiff 
from  Yakima  Valley  Memorial  Hospital  Associa- 
tion. 

2.  Xursos'  record. 

3.  Hospital  file. 

8.    Pharmacy  record  at  hospital. 

The  following  articles  to  be  used  as  exhibits  by 
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the  defendants  were  not  presented  at  this  pre-trial 
conference,  but  will  be  made  available  to  all  counsel 
at  least  three  days  before  trial: 

4.  X-rays  of  Drs.  Lynch  and  Downing. 

5.  X-rays  of  Dr.  Angland. 

6.  X-rays  of  Dr.  Zimmerman. 

7.  Hospital  bill. 

9.  Ten  or  less  photographs  of  ladder  and  site. 

10.  Ten  or  less  ladders. 

11.  Ten  or  less  ladder  top  assemblies. 

12.  Box  of  dirt. 

13.  Picking  bag  similar  to  one  being  used  by 
plaintiff  at  time  of  fall. 

14.  Loose  apples. 

15.  Steel  wire. 

It  Is  Hereby  Ordered  that  the  foregoing  consti- 
tutes the  pre-trial  order  in  the  above  entitled  cause, 
and  that  upon  the  filing  hereof  the  pleadings  pass 
out  of  the  case  and  are  superseded  by  this  order, 
which  shall  not  be  amended  except  by  consent  of 
the  parties  or  by  order  of  the  Court  to  prevent 
manifest  injustice. 

Dated  this  13th  day  of  February,  1958. 

/s/  SAM  M.  DRIVER, 
Judge. 

The  foregoing  form  of  pre-trial  order  is  hereby 
approved. 

/s/  THOMAS  K.  HUDSON, 
/s/  ALICE  LOVELAND, 

Attorneys  for  Plaintiffs. 
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/s/  HOMER  B.  SPLAWN, 

Attorney  for  Defendants  Walter 
Swier  and  Laura  Swier. 
/s/  JOHN   GAVIN, 
/s/  ROBERT  R.   REDMAN, 
/s/  JOHN  S.  MOORE, 

Attorneys   for  Defendant   Dr. 
James  E.  Zinmierman. 
GAVIN,  ROBINSON  & 
KENDRICK, 
/s/  By   JOHN  GAVIN, 

/s/  ROBERT   R.   REDMAN, 
/s/  GEORGE  MARTIN, 
Attorneys  for  Defendant  Yakima  Valley  Memorial 
Hospital  Association. 

[Endorsed]:     Filed  February  13,  1958. 


[Title  of  District  Court  and  Cause.] 

REQUEST   FOR   ADDITIONAL 
INSTRUCTIONS 

Come  now  the  j^laintiffs,  by  their  attorneys,  and 
request  this  Honoral)le  Court  to  give  to  the  jury  the 
Instructions  attached  hereto,  Nimibered  19  to  21, 
being  in  addition  to  instructions  previously  ten- 
dered by  plaintiffs. 

Dated  this  28th  day  of  March,  1958. 

/s/  THOMAS  K.  HUDSON, 
/s/  ALICE  LOVELAND, 
/s/  GEORGE  H.  MULLINS, 

Attorneys  for  plaintiffs. 
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Instruction  No.  19 
You  are  instructed  that  a  party  to  a  law  suit  is 
iDOund  by  the  statements  and  testimony  of  his  own 
witnesses.  The  defendants  Swier  are  bound  by 
the  testimony  of  their  witnesses  who  testified  that 
the  ladder  was  not  at  the  time  of  trial  in  the  same 
condition  as  when  j^reviously  examined  by  them. 

Instruction  No.  20 
You  are  instructed  that  a  party's  falsehood  or 
other  fraud  in  the  preparation  and  presentation  of 
his  case,  his  fabrication,  alteration  and  all  similar 
conduct,  is  an  indication  of  his  consciousness  that 
his  case  is  a  weak  or  imfounded  one;  and  from 
that  consciousness  may  be  inferred  the  fact  itself 
of  the  case's  lack  of  truth  and  merit.  That  in- 
ference does  not  apply  to  any  one  fact  in  the  case, 
but  operates  strongly  against  the  w^hole  mass  of 
facts  constituting  his  case. 

You  are  therefore  further  instructed  that  the 
changes  or  alterations  in  the  ladder  which  occurred 
subsequent  to  the  time  of  the  accident  on  October 
17,  1955,  cast  suspicion  on  the  whole  of  the  defense 
of  Swiers  and  create  a  strong  presumption  that 
the  ladder  on  the  date  of  the  accident  was  defec- 
tive. 

Instruction  No.  21 

You  are  instructed  that  all  efforts  by  a  party  to 
a  suit,  directly  or  indirectly,  to  destroy,  alter,  fabri- 
cate or  suppress  evidence  is  in  the  nature  of  an 
admission  by  such  party  that  he  has  no  sufficient 
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case  unless  aided  by  suppressing  evidence,  or  by 
the  alteration  or  fabrication  of  more  evidence. 

[Endorsed] :     Filed  March  28,  1958. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  The  Jury  In  The  Above  Entitled  Cause, 
find  for  the  defendants. 

/s/  KENNETH  B.  ELLEDGE, 
Foreman. 

If  we  find  in  favor  of  the  Wongs — were  your  in- 
structions to  the  effect — that  we  were  to  consider 
her  remaining  25  years  and  77  days — for  a  method 
of  compensation — Yes  or  No. 

/s/  KENNETH  B.  ELLEDGE, 
Foreman. 

[Endorsed]  :    Filed  March  28,  1958. 
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In  The  District  Court  of  the  United  States,  Eastern 
District  of  Washington,   Southern  Division 

No.  1137 

ROSE  WONG  and  KENT  WONG,  her  husband, 

Plaintiffs, 
vs. 

WALTER   SWIER  and  LAURA   SWIER,   hus- 
band and  wife.  Defendants. 

JUDGMENT  ON  JURY  VERDICT 

This  action  came  on  for  trial  before  the  Court 
and  a  jury,  Honorable  Sam  M.  Driver  presiding, 
with  all  parties  appearing  by  counsel  and  the  issues 
having  been  duly  tried,  and  the  jury,  on  the  28th 
day  of  March,  1958,  ha^dng  rendered  a  verdict  for 
the  defendant, 

It  Is  Ordered  and  Adjudged  that  the  plaintiff 
take  nothing,  that  the  action  be  dismissed  on  the 
merits,  and  that  the  defendant  recover  of  the  plain- 
tiff his  costs  of  action. 

Dated  at  Yakima,  Washington,  this  28th  day  of 
March,  1958. 

STANLEY  D.  TAYLOR, 
Clerk, 

/s/  By   THOMAS  GRANGER, 
Deputy. 

[Endorsed] :    Filed  March  28,  1958. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  SET  ASIDE  VERDICT  AND 
JUDGMENT  and  TO  ENTER  JUDGMENT 
FOR  PEAINTIFFS,  OR  IN  THE  ALTER- 
NATIVE FOR  A  NEW  TRIAL 

Come  now  the  plaintiffs,  by  their  attorneys,  and 
move  this  Honorable  Court  to  set  aside  the  verdict 
and  judgment  against  the  plaintiffs  entered  thereon, 
and  to  enter  judgment  for  the  plaintiffs  in  accord- 
ance with  their  Motion  for  Directed  Verdict,  or  if 
the  foregoing  motion  be  denied,  to  set  aside  the 
verdict  and  judgTaent  entered  thereon  and  grant 
to  plaintiffs  a  new  trial  for  the  following  reasons, 
to-wit : 

(1)  The  Court  should  have  granted  plaintiffs' 
Motion  for  a  Directed  Verdict  at  the  close  of  all 
the  evidence  because  defendants'  evidence  was  in- 
sufficient in  law. 

(2)  All  the  evidence  is  insufficient  in  law  to 
form  a  basis  for  a  verdict  in  favor  of  the  defend- 
ants. 

(3)  The  verdict  is  contrary  to  law. 

(4)  The  verdict  is  not  sustained  by  sufficient 
evidence. 

(5)  The  verdict  is  against  the  weight  of  the  evi- 
dence. 

(G)  The  verdict  is  against  the  law  and  the  evi- 
dence. 
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(7)  The  court  erred  in  denying  plaintiffs'  Mo- 
tion for  a  directed  verdict  in  their  favor  at  the 
close  of  all  the  evidence. 

(8)  The  evidence  shows  that  the  proximate  cause 
of  plaintiff  Rose  Wong's  injuries  was  the  defective 
ladder. 

(9)  The  evidence  shows  that  the  ladder  was  in 
the  possession  of  the  defendants  Swier  at  all  times 
and  that  said  ladder  had  been  tampered  with. 

(10)  That  the  court  erred  in  instructing  the  jury 
relative  to  contributory  negligence,  relative  to  an 
unavoidable  accident  and  relative  to  assimiption  of 
risk  for  the  reason  that  said  doctrines  had  no  ap- 
plication in  this  case. 

(11)  That  the  court  erred  in  refusing  plaintiffs' 
requested  Instruction  No.  19. 

(12)  That  the  court  erred  in  refusing  plaintiffs' 
requested  Instruction  No.  20. 

(13)  That  the  court  erred  in  refusing  plaintiffs' 
requested  Instruction  No.  21. 

(14)  Under  the  pre-trial  order  and  all  of  the 
evidence  in  the  case  the  verdict  should  be  in  favor 
of  the  plaintiffs. 

(15)  That  the  jury  misunderstood  the  measure 
of  damages  as  shown  by  the  question  attached  to 
the  verdict  and  believed  that  they  had  to  give  $100,- 
000  or  nothing. 

(16)  Plaintiffs  further  rely  upon  the  Affidavits 
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hereto    attached   and   by   reference    made    a   part 
hereof. 

Dated  this  3rd  day  of  April,  A.D.  1958. 

/s/  THOIMAS  K.  HUDSON, 
/s/  ALICE  LOVELAND, 
/s/  GEORGE  H.  MULLINS, 

Attorneys  for  Plaintiffs. 

Acknowledgment  of  Service  Attached. 
[Endorsed] :    Filed  April  4,  1958. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  VINCENT  A.  NOGA 

State  of  Washington, 
County  of  Yakima — ss. 

Vincent  A.  Noga,  of  lawful  age,  being  first  duly 
sworn  ux)on  his  oath  deposes  and  says: 

That  he  was  a  juror  on  the  duly  empaneled  jury 
which  sat  in  tlie  case  of  Rose  Wong,  plaintiff,  vs. 
Walter  Swier  and  Laura  Swier,  defendants,  being 
Civil  Action  No.  1137,  in  the  United  States  Dis- 
trict Couil  for  the  Eastern  District  of  Washing- 
ton, Southern  Division,  which  jury  returned  a  ver- 
dict on  the  28th  day  of  March,  A.D.  1958,  in  favor 
of  the  defendants; 

That  the  members  of  the  jury  fomid  in  their  de- 
lil)erations  that  the  ladder  which  was  in  eridence, 
being  designated  as  plaintiff's  exhi))it  1,  had  been 
tampered  with;  and  further  foimd  tliat  the  sub- 


Walter  Swier  and  Laura  A.  Swier  39 

stance  on  the  bolts  connecting  the  hinge  assembly 
with  the  top  of  the  ladder  was  not  paint  but  was 
putty  and  ascertained  this  fact  both  by  smelling 
said  substance  and  by  tasting  the  same. 

Further  affiant  saith  not. 

/s/  V.  A.  NOGA. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  April,  A.D.  1958. 

[Seal]        /V  GEORGE  H.  MULLINS, 
Notary  Public.    My  Commission  Expires :    Decem- 
ber 4,  1960. 

[Endorsed] :    Filed  April  7,  1958. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ROBERT  MASTERMAN 

State  of  Washington, 
County  of  Yakima — ss. 

Robert  Masterman,  of  lawful  age,  being  first  duly 
sworn,  upon  his  oath  deposes  and  says: 

That  he  was  a  juror  on  the  duly  empaneled  jury 
which  sat  in  the  case  of  Rose  Wong,  plaintiff,  vs. 
Walter  Swier  and  Laura  Swier,  defendants,  being 
Civil  Action  No.  1137  in  the  United  States  District 
Court  for  the  Eastern  District  of  Washington, 
Southern  Division,  which  jury  returned  a  verdict 
on  the  28th  day  of  March,  A.D.  1958  in  favor  of 
the  defendants; 

That  the  members  of  the  jury  found  in  their  de- 
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liberation  that  the  ladder  which  was  in  evidence, 
being  designated  as  plaintiff's  exhibit  1,  had  been 
tampered  with;  and  further  found  that  the  sub- 
stance on  the  bolts  connecting  the  hinge  assembly 
with  the  top  of  the  ladder  was  not  paint  but  was 
putty  and  ascertained  this  fact  both  by  smelling 
said  substance  and  by  tasting  the  same. 

Further  affiant  saith  not. 

/s/  ROBERT  MASTERMAK 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  April,  x\.D.  1958. 

[Seal]        /s/  GEORGE  H.  MULLINS, 
Notary  Public.    My  Commission  Expires:    Decem- 
ber 4,   1960. 

[Endorsed]  :    Filed  April  7,  1958. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  GORDON  BECK 

State  of  Washington, 
County  of  Benton — ss. 

Gordon  Beck,  of  lawful  age,  being  first  duly 
sworn,  upon  his  oath  deposes  and  says; 

That  he  was  a  juror  on  the  duly  empaneled  jury 
which  sat  in  the  case  of  Rose  Wong,  plaintiff,  vs. 
Walter  Swier  and  Laura  Swier,  defendants,  being 
Civil  Action  No.  1137  in  the  United  States  Dis- 
trict Court  for  the  Eastoi-n  District  of  Washing- 
ton, Southern  Division,  which  jury  returned  a  vcr- 


Walter  Stvier  and  Laura  A.  Stvier  41 

diet  on  the  28th  day  of  Mareh,  A.D.  1958  in  favor 
of  the  defendants; 

That  there  was  no  finding  by  the  members  of  the 
jury  that  the  ladder  in  evidence,  being  Plaintiff's 
Exhibit  1,  had  been  tampered  with ;  no  vote  or  find- 
ing by  the  jury  was  taken  or  made  in  that  respect; 
the  jury  discussed  the  question  of  whether  the  lad- 
der had  been  tampered  with,  but  no  vote  was  taken 
or  conclusion  arrived  at  that  it  had  been  tamx)ered 
with;  the  majority  of  the  members  of  the  jury 
never  smelled  or  tasted  any  substance  on  the  bolts 
at  the  top  and  no  conclusion  was  arrived  at  con- 
cerning such  matters. 

/s/  GORDON  E.  BECK. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  April,  1958. 

[Seal]        /s/  HOMER  B.  SPLAWN, 
Notary  Public.     My  Commission  Expires:     Janu- 
ary 23,  1960. 

[Endorsed]:     Filed  April  16,  1958. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  HOIMER  B.  SPLAWN 

State  of  Washington, 
County  of  Yakima— ss. 

Homer  B.  Splawn,  the  attorney  of  record  herein 
for  the  defendants,  Walter  Swier  and  Laura  Swier, 
herein,  being  first  duly  sworn,  on  oath  deposes  and 
says : 
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That  he  is  said  attorney  of  record;  and  that  sub- 
division (15)  of  the  motion  to  set  aside  the  verdict 
and  judgment  and  enter  judgment  for  the  plaintiffs 
or,  in  tlie  alternative,  for  a  new  trial,  herein,  is 
eiT^oneous,  as: 

There  was  nothing  and  there  is  nothing  attached 
to  the  verdict  herein;  the  yellow  piece  of  paper 
appearing  in  the  file  herein  was  handed  to  the 
bailiff,  as  this  affiant  has  been  informed  by  both 
the  bailiff  and  Thomas  Granger,  deputy  clerk,  prob- 
ably forty-five  minutes  before  the  juiy  returned  its 
verdict,  so  that  the  same  is  no  part  of  the  verdict 
and  is  not  connected  therewith ;  such  piece  of  paper 
in  no  wise  furnishes  a  basis  for  any  such  belief  as 
is  indicated  in  said  subdivision  (15)  ;  and  it  is  per- 
fectly ob\ious  that  whatever  inquiry  the  jury  may 
have  had  in  mind,  the  same  was  resolved  by  the 
jury  and  thereafter  it  returned  its  verdict  herein, 
which  is  an  absolutely  unconditional  verdict. 

/s/  HOMER  B.  SPLAWN. 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  April,  1958. 

[Seal]        /s/  ROBERT   I.   BOUNDS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 

[Endorsed] :  Filed  April  16,  1958. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  KENNETH  B.  ELLEDGE 

State  of  Wasiiing'ton, 
County  of  Benton — ss. 

Kenneth  B.  Elledge,  being  sworn,  on  oath  says: 
I  was  foreman  on  the  jury  in  the  case  of  Rose 
Wong  vs.  Walter  Swier  and  wife,  Civil  Cause  No. 
1137. 

There  was  speculation  as  to  whether  or  not  the 
ladder  in  evidence  had  been  tampered  with  and  the 
speculation  was  that  someone  on  either  side  could 
have  done  it  just  as  well.  If  it  had  been  tampered 
with:  This  was  speculation  only,  and  there  was  no 
finding,  conclusion  or  ballot  on  that  question  at  all. 
This  speculation  concerning  tampering  had  no  bear- 
ing at  all  upon  the  verdict.  There  was  no  finding 
that  the  substance  on  the  bolts  was  putty. 

/s/  KENNETH  B.  ELLEDGE. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  April,  1958. 

[Seal]        /s/  HOMER  B.   SPLAWN, 

Notary  Public.  My  commission 
expires  January  23,  1960. 

[Endorsed] :  Filed  April  16,  1958. 


44  Base  Wong  and  Kent  Wong  vs. 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  WARD  M.  FRANCIS 

State  of  Wasliington, 
County  of  Yakima — ss. 

Ward  Francis,  being  sworn,  on  oath  says : 

I  was  a  juror  on  the  jury  in  the  case  of  Wong  vs. 
Swier,  United  States  District  Court  Civil  Cause 
No.  1137. 

There  was  no  finding  on  the  part  of  the  jury  that 
the  ladder  in  evidence  had  been  tampered  mth; 
there  was  no  ballot  or  vote  taken  to  affiiTO  or  disre- 
gard that  such  had  been  the  case;  there  was  specu- 
lation as  to  its  having  been  tampered  with  by  un- 
known parties  and  as  to  its  not  having  been  tam- 
pered with  at  all ;  no  conclusion  was  arrived ;  it  was 
felt  that  there  was  no  evidence  that  it  had  or  had 
not  been  tampered  with;  such  speculation  had  no 
bearing  upon  the  verdict;  as  to  any  substance  on 
the  bolts  or  lack  of  substance  on  the  bolts  there  was 
no  conclusion  arrived  at  by  the  members  of  the 
jury. 

/s/  WARD  M.  FRANCIS. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  April,  1958. 

[Seal]        /s/  HOMER  B.  SPLAWN, 

Notary  Public.  My  commission 
expires  January  23,  1960. 

[Endorsed] :  Filed  April  1(),  1958. 
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[Title  of  District  Coui-t  and  Cause.] 

AFFIDAVIT  OF  ROBERT  MASTERMAN 

State  of  Washington, 
County  of  Yakima — ss. 

Robert  Masterman,  being  sworn,  on  oatli  says : 

I  was  a  juror  in  the  case  of  Wong  v.  Swier,  Ci\il 
Action  No.  1137. 

So  far  as  I  could  determine,  any  tampering  with 
the  ladder  had  no  bearing  on  the  decision  of  the' 
jury. 

/s/  ROBERT  MASTERMAN. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  April,  1958. 

[Seal]        /s/  HOMER  B.  SPLAWN, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima.   My   commission   expires 
January  23,  1960. 

[Endorsed] :  Filed  April  16,  1958. 
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In  the  District  Court  of  the  United  States,  Eastern 
District  of  Washington,  Southern  Division 

Civil  No.  1137 
ROSE  WONG,  Plaintiff, 

vs. 

WALTER  SWIER,  LAURA  SWIER,  DR. 
JAJilES  E.  Zn^IMERMAN,  DR.  LELAND 
LUGAR  and  YAXIMA  VALLEY  MEMO- 
RIAL HOSPITAL  ASSOCIATION, 

Defendants, 

KENT  WONG,  Additional  Plaintiff. 

ORDER  DENYING  MOTION  TO  SET  ASIDE 
VERDICT  AND  JUDGMENT  AND  TO 
ENTER  JUDGMENT  FOR  PLAINTIFFS, 
OR  IN  THE  ALTERNATIVE  FOR  A  NEW 
TRIAL 

Upon  the  files  and  records  herein,  inchiding  the 
Motion  to  Set  Aside  Verdict  and  Judgment  and  to 
Enter  Judgment  for  Plaintiffs,  or  in  the  Alterna- 
tive for  a  New  Trial,  such  motion  having  duly  come 
on  to  be  heard  by  the  above  entitled  Coui-t  on  INIon- 
day.  May  19,  1958,  and  the  same  ha^dng  been  duly 
argued,  and  the  Court,  having  duly  considered  and 
denied  the  same,  now,  in  pursuance  thereof: 

It  Is  Hereby  Ordered  that  said  motion  be,  and 
the  same  is  hereby,  denied. 
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Dated  May  28th,  1958. 

/s/  SAM  M.  DRIVER, 
Judge. 
Presented  by: 

/s/  HOMER  B.  SPLAWN, 

Attorney  for  Defendants  Smer. 

Notice  of  Mailing  Attached. 

[Endorsed] :  Filed  May  28,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Come  now  the  plaintiffs.  Rose  Wong  and  Kent 
Wong,  and  hereby  file  their  Notice  of  Appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  from  that  certain  order  and  judgment  en- 
tered by  the  Honorable  Sam  M.  Driver,  Judge,  on 
the  28th  day  of  March,  A.D.  1958,  in  favor  of  the 
defendants  Walter  Swier  and  Laura  Swier,  and 
against  the  plaintiffs  herein. 

Dated  this  13th  day  of  June,  A.D.  1958. 

/s/  THOMAS  K.  HUDSON, 
/s/  ALICE  LOVELAND, 

Attorneys  for  plaintiffs. 

Notice  of  Mailing  Attached. 

[Endorsed] :  Filed  June  16,  1958. 
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[Title  of  District  Court  and  Cause.] 

COST  BOND 

Know  All  Men  by  These  Presents :  That  we,  Rose 
Wong,  and  Fidelity  and  Deposit  Company  of  Mary- 
land, are  held  and  fimily  bound  unto  Walter  Sevier 
and  Laura  Swier  in  the  full  and  just  siun  of  Two 
Hundred  Fifty  Dollars  ($250.00)  to  be  paid  to  the 
said  Walter  Swier  and  Laura  Swier,  their  heirs  or 
assigns,  to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  successors  or  assigns, 
jointly  and  severally,  by  these  presents.  Sealed  with 
our  seals  and  dated  this  10th  day  of  June,  A.D. 
1958. 

Whereas,  lately  on  the  28th  day  of  March,  A.D. 
1958,  in  the  United  States  District  Court-  for  the 
Eastern  District  of  Washington,  Southern  Division, 
in  a  suit  pending  in  said  court  between  Rose  Wong, 
plaintiff,  and  Walter  Swier  and  Laura  Swier,  de- 
fendants, judgment  was  rendered  against  the  said 
plaintiff.  Rose  Wong,  and  the  said  plaintiff  has 
taken  an  appeal  to  the  United  States  Court  of 
Appeals  for  the  Mnth  Circuit  to  reverse  the  judg- 
ment in  the  aforesaid  suit. 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  plaintiff  Rose  Wong  shall  prosecute 
said  appeal  to  effect,  and  answer  all  costs  if  she 
fails  to  make  good  her  plea,  then  the  above  obliga- 
tion to  be  void,  else  to  remain  in  full  force  and 
virtue. 

ROSE  WONG. 
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[Seal]        FIDELITY   AND   DEPOSIT   COM- 
PANY OF  MARYLAND, 
/s/  By   CLARENCE  T.  PAMP, 

Attorney-in-fact. 

[Endorsed]  :  Filed  June  16,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTION 

Come  now  the  appellants  by  their  attorneys  and 
move  this  Honorable  Court  for  an  Order  directing 
that  appellants'  Designation  of  Contents  of  Record 
on  Appeal  be  accepted  without  the  inclusion  of  the 
transcript  of  testimony  at  the  trial,  and  that  they 
be  permitted  to  file  such  transcript  on  a  subsequent 
date  and  as  soon  as  received  from  the  Reporter,  and 

As  Groimds  for  This  Motion,  state  unto  the 
Court  as  follows: 

1  That  on  the  21st  day  of  May,  A.D.  1958,  coun- 
sel ordered  the  transcript  from  the  Reporter,  Mr. 
C.  R.  Shuff,  and  on  the  23rd  day  of  May,  1958, 
counsel  received  from  said  Reporter  an  acknowl- 
edgment of  the  order  for  the  transcript;  that  said 
transcript  is  not  yet  ready  for  delivery  to  counsel; 
that  as  soon  as  said  transcript  is  delivered  by  the 
Reporter  to  counsel,  it  will  be  filed  herein. 

/s/  THOMAS   K.   HUDSON, 
/s/  ALICE   LOVELAND, 

Attorneys  for  Plaintiffs. 

[Endorsed] :  Filed  July  3,  1958. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE 

I  Hereby  Certify  that  I  duly  served  the  Designa- 
tion of  Contents  of  Record  on  Appeal,  Statement  of 
Points  Relied  Upon,  and  Motion  by  depositing  in 
the  United  States  mail,  postage  prepaid,  tiiie  and 
connect  copies  thereof  addressed  to  Mr.  Homer  B. 
SplaAATi,  Attorney  at  Law,  Larson  Building,  Yak- 
ima, AVashington,  on  the  2nd  day  of  July,  1958. 

/s/  ALICE  loat:laot). 

[Endorsed] :  Filed  July  3,  1958. 


[Title  of  District  Court,  and  Cause.] 

ORDER 

This  matter  coming  on  to  be  heard  upon  the  mo- 
tion of  appellants  for  pemiission  to  file  the  Desig- 
nation of  Contents  of  Record  on  Appeal  without 
filing  the  transcript  of  proceedings  and  that  they  be 
peiToitted  to  file  such  transcript  at  a  subsequent 
date,  ajid  the  Court,  ha^'ing  read  said  motion  and 
being  fully  advised  in  the  premises, 

It  Is  Hereby  Ordered  that  the  Designation  of 
Contents  of  Record  on  Appeal  by  appellants  be  and 
the  same  hei^by  is  accepted  witliout  the  simultane- 
ously filing  of  the  transcript,  and 

It  Is  Further  Ordered  that  such  ti-anscript  may 
he  filed  at  a  subsequent  date. 
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Done  in  Open  Court  this  16th  day  of  July,  A.D. 
1958. 

By  the  Court: 

/s/  SAM  M.  DRIVER, 

Judge. 

[Endorsed] :  Filed  July  16,  1958. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  THE  CLERK 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, do  hereby  certify  that  the  documents  annexed 
hereto  are  the  originals  filed  in  the  above  cause,  as 
called  for  in  Appellants'  Designation  filed  on  July 
3,  1958,  and  as  called  for  in  Appellees'  Designation 
filed  on  July  8,  1958. 

Date  of  Filing  Title  of  Document 

8/29/56— Complaint. 

1/22/57— Motion  to  Make  More  Definite  and  Cer- 
tain (Filed  on  behalf  of  Defendants, 
Swier) . 

4/30/57— Plaintiffs'  Motion  to  add  Party  Plaintiff. 
6/6/57— Order  adding  Party  Plaintiff. 

3/25/57 — ^Answer  of  Defendants  Swier. 

6/10/57 — Request  and  Motion  for  Jury  Trial  (by 
Defendants  Swier). 
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6/10/57 — Application  for  Leave  to  Amend  Answer 

of  Defendants  Swier  to  Complaint. 
6/10/57 — Answer  of  Defendants  Swier  with  respect 

to  Additional  Party  Plaintiff. 
7/17/57 — 0])jection   of   Plaintiffs   to   Request   and 

Motion  for  Jury  Trial. 
2/13/58— Pre-Trial  Order. 
3/28/58— Plaintiffs'  tendered  Instmctions,  Nos.  19, 

20  and  21. 
3/28/58 — Verdict  of  Jniy  with  question  attached. 
3/28/58 — Judj}:ment  on  Juiy  Verdict. 
4/4/58 — Plaintiffs'  Motion  to  set  aside  Verdict  and 
Judgment    and    to    enter    Judgment    for 
Plaintiffs  or,  in  the  alternative  for  New 
Trial. 
4/16/58— Affida^dt  of  Gordon  Beck. 
4/16/58— Affidavit  of  Homer  B.  Splawn. 
4/16/58— Affidavit  of  Kenneth  B.  Elledge. 
4/16/58— Affidavit  of  Ward  M.  Francis. 
4/16/58— AffidaAdt  of  Robert  Masterman. 
4/7/58— Affidavit  of  Vincent  A.  Noga. 
4/7/58— Affidavit  of  Robert  Masterman. 
5/28/58 — Order  Denying  Motion  for  New  Trial,  etc. 
6/16/58— Plaintiffs'  Notice  of  Appeal. 
6/16/58 — ^Cost  Bond  on  Appeal. 
7/3/58 — Designation  of  Record. 
7/3/58— Statement  of  Points  to  be  ReUed  Upon. 
7/3/58 — Motion  for  permission  to  file  Designation 
of  Record  without  Transcript^  Transcript 
to  ]>e  filed  at  later  date. 
7/3/58 — Certificate  of  Mailing  Designation^  State- 
ment of  Points  and  Motion. 
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7/16/58 — Order   allowing    Desigiiaition   to    he    filed 
without  Transcript. 
7/8/58 — Appellees'  Designation  of  additional  por- 
tions of  record. 

7/16/58— Record  of  Proceedings  at  the  Trial. 
Plaintiffs^  Exhibit  No.  1— Ladder. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Yakima  in  said  District,  this  21st  day  of  July,  1958. 

[Seal]         STANLEY  D.  TAYLOR, 
Clerk, 
/s/  By    THOMAS  GRANGER, 
Deputy  Clerk. 


In  the  District  Court  of  the  United  States^  Eastern 
District  of  Washington,  Southern  Division 

Civil  No.  1137 

ROSE  WONG  and  KENT  WONG,  husband  and 
wife.  Plaintiffs, 

vs. 

WALTER  SWIER,  LAURA  SWIER,  DR. 
JAMES  E.  ZIMMERMAN,  DR.  LELAND  R. 
LUGAR,  and  YAKIMA  VALLEY  MEMO- 
RIAL HOSPITAL  ASSOCIATION, 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

Before:  The  Honorable  Sam  M.  Driver,  Judge, 
and  a  jury. 
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Date:  March  24,  1958.  Time:  10:00  o'clock  a.m. 

Appearances:  For  the  Plaintiffs:  George  H. 
Mullins,  Attorney  at  Law,  Miller  Building,  Yakima, 
Washington.  Thomas  Hudson,  Attorney  at  Law, 
335  Petroleimi  Club  Building,  110  16th  Street,  Den- 
ver 2,  Colorado.  Alice  Loveland,  Attorney  at  Law, 
335  Petroleum  Club  Building,  110  16th  Street,  Den- 
ver 2,  Colorado.  For  the  Defendants:  Homer  B. 
Splawn,  for  the  Defendants  Swier,  Attorney  at 
Law,  Larson  Building,  Yakima,  Washington.  John 
Gavin,  appealing  for  Ga^dn,  Robinson  and  Ken- 
drick,  for  the  Defendants  Zimmerman  and  Yakima 
Valley  Memorial  Hospital  Association,  George  M. 
Martin,  Attorney  at  Law,  Larson  Building,  Yakima, 
Washington;  John  S.  Moore,  Attomey  at  Law,  Mil- 
ler Building,  Yakima,  Washington.  [65]* 

*    *    -x-    *    * 

WALTER   SWIER 

the  defendant,  called  and  sworn  as  an  adverse  wit- 
ness on  behalf  of  the  plaintiff,  testified  as  follows: 

Direct  Examination 
Q.     (By   Mr.    Hudson) :     Will   you    state   your 
name,  please?  A.    Walter  Swier. 

Q.     And  where  do  you  reside,  sir? 
A.     Cowiche. 

Q.     And  what  is  your  employment? 
A.     I  am  a  fniit  grower,  self-employed. 
Q.     Do  you  have  any  other  employment? 
A.     Oh,  I  have  got  some  sidelines.  [71] 


*  Page    numbers    appearing    at    bottom    of    page    of    Reporter's 
Transcript    of    Record. 
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(Testimony  of  Walter  Swier.) 

Q.  (By  Mr.  Hudson)  :  Were  you  so  engaged  on 
October  17,  of  1955? 

A.     I  was  hauling  apples  out  of  the  orchard. 

Q.  I  mean,  you  were  operating  this  fruit  ranch 
at  that  time?  A.    Right,  yes,  sir. 

Q.    What  f niit  were  you  picking  at  that  time  ? 

A.    Apples. 

Q.  Ai'e  you  acquainted  with  the  plaintiff,  Rose 
Wong?  A.     Intimately. 

Q.    And  Kent  Wong?  A.    Yes,  sir. 

Q.    How  long  have  you  known  them? 

A.  Oh,  I  have  known  Rose  Wong,  I  should  say, 
twelve  or  thirteen  years. 

Q.  And  what  is  the  nature  of  that  acquaintance- 
ship? 

A.  Well,  I  knew  of  her  years  before.  Then  she 
was  a  missionary  in  China  and,  well,  she  came  home 
when  there  was  [73]  tt^ouble  in  Japan  with  China 
and  she  resided  on  our  place  for  some  months  in  a 
tenant  house  before  her  husband  came  back  from 
China. 

Q.  In  other  words,  your  acquaintanceship  with 
her  was  of  a  religious  nature? 

A.  Somewhat  sympathetic,  also;  she  needed  a 
home. 

Q.  Now,  among  the  admissions  that  we  have 
here,  Mr.  Swier,  which  we  do  not  need  to  prove  is 
the  fact  that  Rose  Wong  was  in  your  employ  at 
that  time?  A.     That  is  right. 

Q.     And  that  she  was  picking  apples? 

A.    Right. 
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(Testimony  of  Walter  Swier.) 

Q.  And  that  she  was  using  the  ladder  furnished, 
by  you  in  that  work  ?  A.     Correct. 

Q.  And  that  you  and  Mrs.  Swier  w^re  under  the 
duty  to  provide  her  with  a  safe  ladder  and  that  she 
fell  and  broke  this  leg  at  the  ankle.  Now,  do  you 
recall,  Mr.  Swier,  who  called  Dr.  Zimmerman? 

A.     My  wife  was  instructed  to  call  him. 

Q.  As  far  as  you  know,  then,  Mrs.  Swier  called 
him  ?  A.     That  is  right. 

Q.     I  mean,  Mrs.  Swier  called  Dr.  Zinunennan? 

A.  Mrs.  Swder  called  Dr.  Zimmerman,  correct; 
the  office,  at  least.  [74] 

iQ.  Now,  do  you  recall  the  time  that  the  apple 
harvest  or  apple  picking  commenced? 

A.  I  was  going  to  look  that  up  but  I  didn't,  but 
we  had  been  picking,  oh,  perhaps  six  or  eight  days. 

The  Court.:  I  imderstood.  that  Mrs.  Swier  was 
instructed  to  call  Dr.  Zinmaerman  ? 

A.     Correct. 

The  Court:  Do  you  know  by  whom  she  was  in- 
structed to  call  him  ? 

A.  Well,  we  said,  "Call  a  doctor  immediately." 
She  says,  ^^I  will  call  him."  There  was  plenty  of 
confusion,  your  Honor. 

The  Court:  Mrs.  Wong  didn't  tell  your  wife  to 
call  the  doctor,  did  she? 

A.     Not  to  my  knowledge.  I  wasn't  there. 

The  Court:  It  was  somebody  else  suggested  to 
her  or  instnicted  your  wife  to  call  tlie  doctor,  is 
that  right? 
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(Tesfbimony  of  Walter  Swier.) 

A.  Well,  slie  might  have  called  herself  if  she 
heard  of  it  from  the  children. 

The  Court:  All  light,  go  ahead.  I  was  just  trying 
to  make  it  cleai*,  was  my  only  pui^pose  in  it,  was  to 
make  it  clear  for  the  jury. 

Q.  (By  Mr.  Hudson)  :  At  leasts  the  instruction 
to  call  Dr.  Zimmerman  did  not  come  from  Mrs. 
Wong,  is  that  correct?  A.     Sir?  [75] 

Q.  At  least,  the  instruction  to  call  Dr.  Zimmer- 
man did  not  come  from  the  injured  lady,  Mrs. 
Wong  ? 

A.  Well,  I  couldn't  verify  that,  sir,  bcicause  I 
wasn't  there  until  sometime  after  it  happened. 
I  was  on  the  other  side  of  the  place,  oh^  perhaps  a 
quarter  of  a  mile  away. 

Q.  Now,  Mr.  Swier,  did  you  make  any  inspec- 
tion of  your  ladders  that  you  used  in  the  harvest 
that  year?  A.    Yes,  sir,  all  of  them. 

Q.     What  kind  of  inspection  did  you  make? 

A.  Well,  my  son  works  for  me  and  each  season 
before  picking  we  go  over  all  the  ladders  and  we 
tighten  them  and  see  if  they  were  in  what  we  would 
call  a  usual  condition. 

Q.    Well,  then,  you  personally  did  not  do  that? 

A.     Oh,  yes,  my  son  and  I  together. 

Q.  And  your  statement  is  that  you  and  your  son 
went  over  all  the  ladders  and  tightened  them  up  and 
did  whatever  was  necessary? 

A.     That  is  right. 

Q.  Did  you  make  any  test  of  these  ladders  be- 
fore they  were  given  to  the  pickers  to  use  ? 
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(Testimony  of  Walter  Swier.) 

A.     Yes,  sir,  anytliing  questionable  is  discarded. 

Q.     I  didn^t  understand  that. 

A.     I  say,  anything  we  question  is  discarded. 

Q.  What  would  cause  you  to  question  the  lad- 
der? [76] 

A.  Well,  if  there  was  a  loose  step  or  the  side 
come  loose,  or  if  there  is  too  much  play  in  the 
third  leg. 

Q.     You  mean  in  the  yoke?  A.     Sir? 

Q.     In  ih^  yoke  of  the  third  leg? 

A.  Well,  you  can  tell  by  feeling  of  the  tliird  leg 
whether  there  is  excessive  looseness. 

Q.  Did  you  pick  out  the  ladder  that  was  given 
to  Mrs.  Wong  for  use? 

A.  Well,  I  didn't  pick  it  out  for  her,  but  the 
ladders  were  all  given  to  them  by  me,  these  four,  or 
four  in  the  family  picking. 

Q.    And  had  those  four  been  inspected  by  you? 

A.     Yes,  sir,  and  by  my  son. 

Q.     No,  not  your  son,  by  you? 

A.    Yes,  I  brought  them  personally,  as  I  recall. 

Q.    You  looked  those  over  yourself  ? 

A.     As  I  recall. 

Q.  Do  you  recall  having  done  anything  to  any 
one  of  these  four  laddei*s  that  you  gave  to  the 
Wongs  in  the  nature  of  repaii',  before  delivering 
them? 

A.  No,  I  couldn't  say  that^  not  when  I  delivered 
them,  that  is  true. 

Mr.  Hudson :  Pardon  me,  a  minute. 

Q.     In  testing  ihQ^e  laddei's,  Mr.  Swier,  did  you 
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make  any  other  tests  [77]  besides  tJiat  of  swinging 

the  tongue  or  the  third  leg,  as  you  call  it? 

A.  Yes,  sir,  we  usually  tighten  them  and  climb 
on  them  to  see  if  there  is  any  give  in  the  sides. 
There  are  adjustments  on  both,  sides  on  the  outer 
edge  mth  burrs  to  keep  the  side  rigid. 

Q.     If  there  is  any  give,  why,  you  taike  that  up? 

A.     That  is  right. 

Q.     That  is  about  the  extent  of  your  inspection? 

A.     Correct. 

Mr.  Hudson :    I  believe  that  is  all  at  this  time,  sir. 

The  Court :    Just  a  minute. 

Mr.  Splawn:  Your  Honor,  I  shall  develop  the 
situation  much  more  fully  with  Mr.  Swier  in  my 
case  in  chief  and  so  I  will  have  no  questions  now. 

The  Court:    Do  you  have  any  cross  examination? 

Cross  Examination 

Q.  (By  Mr.  Gavin)  :  I  might,  just  for  clarifica- 
tion, ask  Mr.  Swier,  your  ranch  Where  this  accident 
occurred  is  located  how  far  from  Yakima? 

A.     Approximately  thirteen  miles. 

Q,     Is  it  in  or  near  the  town  of  Cowiche? 

A.  Well,  it^s  about  southwest,  approximately,  I 
don't  know  [78]  what  you  call  the  town  of  Cowiche, 
there  is  no  town. 

Q.  It's  where  the  stores  are,  and  whatnot,  along 
the  highway  near  Dr.  Zimmerman's  office? 

A.  From  the  stores,  the  supermarket,  it's  about 
half  a  mile  west  and  about  a  quarter  mile  south. 

Q.     The  reason  I  asked  you  this,  Mr.  Swier,  some 
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of  our  jurors  here  may  not  be  familiar  with  the 
area,  some  of  them  come  from  the  lower  valley, 
your  Honor,  here;  it  might  ]>e  geographically  of 
interest  to  locate  the  place  where  this  accident  oc- 
curred. It  is  out  in  a  general  farming  area,  an 
orchard  miit,  is  it  not,  west  of  the  City  of  Yakima? 

A.     That  is  right. 

Q.  And  are  you  familiar  with  w^here  Dr.  Zim- 
memian's  office  is?  A.     Yes,  sir. 

Q.  It  is  near  your  place  and  near  the  super- 
market, is  that  right?  It's  out  in  the  same  general 
area? 

A.  Well,  if  you  are  speaking  of  Dr.  Zimmer- 
man's office  now? 

Q.    Yes. 

A.     That  is  in  the  same  area  as  the  supermarket. 

Q.  Well,  it's  roughly  also  about  thirteen  miles 
west  of  the  City  of  Yakima  ? 

A.  That  is  right,  we  are  about  the  same  distance 
from  the  City  of  Yakima.  [79] 

Q.  Dr.  Zimmerman  was  at  this  time,  and  still 
is,  the  only  doctor  right  out  in  that  area,  right? 

A.     That  is  right. 

Q.  So,  if  someone  out  there  calls  a  doctor,  or 
the  doctor  in  the  Cowiche  area,  that  is  Dr.  Zim- 
merman ?  A.     Correct. 

Mr.  Gavin:    That  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Hudson)  :    One  other  question,  Mr. 
Swier.     Tlie  orchard  is  the  heavy  fertilized  piece 
of  ground,  is  it  not? 
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A.  Well,  now,  I  would  qualify  that.  That  is 
a  com])arative  statement,  a  matter  of  opinion. 

Q.  Well,  let's  put  it  this  way:  Do  you  use  fer- 
tilizer with  an  orchard?  A.     Some. 

Q.     How  much  do  you  use  to  an  acre? 

A.  AVell,  the  last  three  years  I  have  used  no 
nitrogen  at  all  and  I  use,  oh,  about  600  X)ounds  of 
phosphorus,  organic  phosphate. 

Q.     How  long  has  that  orchard  been  in? 

A.     Oh,  it's  perhaps  thirty  years  old. 

Q.     Do  you  fertilize  each  year?  A.     No,  sir. 

Q.     Every  other  year?  [80] 

A.     Approximately. 

Mr.  Hudson:    I  believe  that  is  all  at  this  time. 

The  Court:  Any  other  questions?  That  is  all, 
then,  for  the  present. 

(Witness  excused.) 

Mr.  Hudson:  Call  Dr.  Zimmerman,  please,  for 
cross-examination. 

The  Court:     Yes,  all  right. 

DR.  JAI^H]S  E.  ZliOIERMAN 

called  and  sworn  as  an  adverse  witness  on  behalf 
of  the  plaintiff,  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Hudson)  :     Would  you  state  your 
name,  please,  sir? 

A.     James  Edward  Zimmerman. 

Q.     What  is  your  occupation? 

A.     I  am  a  physician  and  surgeon. 
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Q.     Where  do  you  reside? 

A.     In  Cowiche,  Washington. 

Q.     Pardon  me? 

A.     In  Cowiche,  Washington. 

Q.    And  where  is  your  medical  office? 

A.     In  Cowiche,  Washington. 

Q.  Yon  are  acquainted  with  the  plaintiff,  Rose 
Wong  ? 

A.  Yes,  I  am,  since  the  time  of  her  accident;  I 
didn't  loiow  [81]  her  before  that  time. 

Q.  Do  you  know  who  called  you  on  October  17, 
1955,  from  the  SAvier  ranch? 

A.  Xo,  I  don't.  I  didn't  receive  the  call  per- 
sonally. My  office  manager  received  the  call  and 
notified  me  that  someone  had  called  from  the  Swier 
ranch. 

Q.     Who  is  your  office  manager? 

A.     Mrs.  Mary  Pooler. 

Q.     Is  she  still  with  you.  Doctor? 

A.  No,  she  hasn't  been  with  me  since  Jmie  of 
1957  because  of  the  acquisition  of  a  new  member 
to  her  family. 

Q.     Do  you  know  where  she  resides? 

A.  She  lives  on  Summit  View  Extension,  which 
I  think  is  Route  2,  Yakima,  Washington. 

Q.     I  am  a  stranger,  is  that  near  here? 

A.  That  is  approximately  halfway  between  the 
City  of  Yakima  and  Cowiche. 

Q.     In  other  words,  it  isn't  very  far  away? 

A.     No.    No,  sir. 

Q.     Did  you  go  to  the  Swier  ranch? 
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A.  No,  I  didn't,  I  could  not  l(vave  at  tlie  time 
because  I  was  busy  with  a  patient  and  when  Mrs. 
Pooler  called  and  said  they  needed  a  doctor,  I  sent 
my  office  nurse  with  some  medicine  in  case  it  was 
needed  and  to  evaluate  the  seriousness  of  the  in- 
jury. [82] 

Q.     Where  did  you  then  see  Mrs.  Wong'? 

A.  The  first  time  I  saw  Mrs.  Wong  was  in  sur- 
gery at  Yakima  Valley  Memorial  Hospital.  Dr. 
Lugar  liad  asked  me  to  help  him  with  the  surgical 
part  of  her  case. 

Q.  Now,  you  didn't  see  her  until  she  was  in 
surgery?  A.     No,   sir. 

Q.  And  what  was  the  injury  that  she  had  sus- 
tained ? 

A.  She  suffered  a  comminuted  and  compound 
fracture  of  the  lower  third  of  both  bones  of  her 
left  leg,  which  would  be  the  tibia  and  fibula.  She 
had  a  laceration,  an  open  wound,  in  the  medial  part 
of  the  inner  part  of  her  left  leg  where  the  frag- 
ments had  pierced  the  skin  and  muscle  in  that  area. 

Q.  To  put  that  in  the  words  of  the  layman  and 
so  that  I  will  understand  it,  possibly  the  jury 
would  appreciate  it,  could  you  get  that  down  into 
broken  bones  at  a  certain  location? 

A.  Well,  I  am  sure  most  of  these  gentlemen 
understand  what  a  compound  comminuted  fracture 
is.  It's  one  that  is  broken  in  many  places  and  one 
that  protrudes  through  the  skin. 

Q.  The  compound  fracture  indicates  that  the 
bone  has  come  through  the  flesh  and  skin? 
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A.    Yes,  sir. 

Q.     And  that  was  the  condition  of  this  lady?  [83] 

A.     That  was  the  condition  of  this  womid. 

Mr.  Hudson:    Do  you  have  any  X-rays? 

Mr.  Gavin:  These  are  the  ones  that  you  re- 
quest'Cd,  the  hospital  produced  them. 

Clerk  of  the  Court:    Which  X-rays  are  these? 

Mr.  Gavin:  These  were  X-rays  that  we  were 
requested  to  produce,  the  X-rays  that  were  taken 
or  kept  at  Memorial  Hospital.  This  is  an  enve- 
lope of  X-rays  that  were  handed  to  me  by  Mr. 
Hunt,  saying  that  these  are  X-rays  that  they  have 
had  at  the  hospital  available  for  use  here  any  time 
we  want  them. 

Clerk  of  the  Court :  We  have  assigned  three  dif- 
ferent groups  of  X-rays.  I  wonder  if  you  can  tell 
me  if  those  are  one  of  those  groups? 

Mr.  Hudson:  I  am  afraid  we  are  going  to  have 
to  let  the  doctor  do  that. 

Mr.  Gavin:  Yes,  I  am  sure  they  are  not  Dr. 
Enlow's  X-rays  because  he  would  have  taken  them 
by  his  own  personal  examination.  I  am  sure  they 
are  taken  by  Dr.  Lynch.  They  must  be  those  that 
are  denominated  No.  4. 

Q.  (By  Mr.  Hudson)  :  Doctor,  I  am  going  to 
hand  you  several  X-ray  negatives,  if  that  is  what 
they  arc  called,  and  have  you,  if  you  A\i11  l)e  good 
enough,  to  sort  out  the  ones  which  were  taken  on  the 
day  that  Mrs.  Wong  was  admitted  to  the  hospital. 

A.    Well,  these  X-rays  are  all  numbered  at  the 
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time  with  a  little  machine  and  I  don't  know  if  you 
can  see  here  or  not,  but  it  gives  the  name  of  the 
doctor,  the  name  of  the  hospital,  the  Yakima  Val- 
ley Memorial  Hospital,  the  number  of  the  patient 
that  is  given  when  she  is  admitted,  and  the  doc- 
tor's name,  in  this  case  Dr.  Lugar,  and  the  name 
of  the  patient,  the  date  and  the  part  that  was  taken. 
I  just  wanted  to  explain  that  to  them;  and  these 
are  all  X-rays  that  were  taken  while  Rose  Wong 
was  at  Yakima  Valley  Memorial  Hospital.  Those 
were  taken  on  the  17th,  but  those  were  what  we  call 
post-reduction  X-rays. 

The  Court:  Do  you  want  them  in  chronological 
order? 

A.     That  is  what  I  am  tiying  to  do,  your  Honor. 

The  Court :    That  is  right,  yes. 

A.  This  is  probably  the  first  one,  (mtness  places 
X-ray  in  shadow  box).  It's  one  of  the  first  ones 
that  was  taken  on  the  17th  of  October,  1955,  which 
shows  a  left  view.  The  left  indicates  the  left  ex- 
tremity, and  it  is  of  the  lower  left  leg  and  foot. 
Can  you  all  see  that?  In  this  region  you  can  see  an 
obvious  displacement  and  alteration  of  these  bones. 
It  may  be  a  little  hard  for  some  in  the  back  to  see 
them. 

Mr.  Hudson:  Could  we  move  that  table  closer, 
would  it  help  in  any  way?  They  say  they  can  see 
them.  [85] 

A.  (Continuing)  You  have  to  look  at  X-rays 
closelv. 
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This  one  has  my  name  on  it  and  10/17/55. 

The  Court:  Just  a  moment.  It  seems  to  me  that 
it  would  make  a  better  record  here  of  them  if  these 
were  marked  to  show  us  to  what  the  Doctor  is  re- 
ferring. None  of  them  have  been  marked  so  far 
and  it  would  be  impossible  to  determine  from  the 
record  what  he  is  talking  about.  Will  you  hand 
the  clerk  the  one  you  just  commented  on,  please, 
Doctor? 

A.     This  is  the  first  one,  your  Honor. 

The  Court:     Taken  by  which  doctor? 

Mr.  Hudson:     By  Dr.  Zimmerman. 

Clerk  of  the  Court:  Your  Honor,  that  must  be 
a  member  of  group  seven,  then,  the  numbers  that 
were  reserved  for  the  group  taken  by  Dr.  Zimmer- 
man, and  I  vnll  mark  this  No.  7- A. 

Mr.  Gavin:  Doctor,  I  think  to  prevent  any  con- 
fusion, these  are  the  ones  that  were  taken  by  Dr. 
Lynch  out  at  the  Memorial  Hospital.  They  are 
all  cataloged  on  the  pretrial  order,  I  understand,  as 
Exhibit  4. 

The  Court:  Well,  they  should  be  given  sub-des- 
ignations, letters,  or  something,  to  show  Avhat  the 
Doctor  is  talking  about. 

Mr.  Gavin:  Well,  I  think,  as  Mr.  Taylor  com- 
mented, these  were  Dr.  Zimmerman's  X-rays. 

Clerk  of  the  Court:  I  am  sorry,  I  thought  that 
is  [86]  what  I  asked  the  doctor,  if  it  was  taken  by 
Dr.  Zimmerman? 

A.  No,  my  name  was  on  the  slip  because  I  re- 
quested  the   X-ray,   but  these  were   all   taken   by 
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the  radiology  department  of  the  Yakima  Memorial 

Hospital. 

Clerk  of  the  Court:  The  pre-trial  order  shows 
that  those  were  X-rays  taken  hy  Dr.  Lynch,  is  that 
correct  ? 

]\Ir.  Hudson:  Yes,  at  the  request  of  Dr.  Zim- 
merman. 

A.  May  I  explain  why  my  name  aj^pears  on  the 
first  one? 

Mr.  Hudson:     Not  at  this  time. 

The  Court:  No,  I  think  your  counsel  may  bring 
that  out  later. 

A.  AH  right.  This  is  the  first  one.  This  is  the 
film  that  I  made  when  I  admitted  her  to  Memorial 
Hospital. 

Q.  (By  Mr.  Hudson) :  May  we  designate  that 
one,  Doctor,  as  being  the  one  that  has  been  under 
discussion? 

A.     The  one  that  I  just  showed  you. 

(^Vhereupon,    said    X-ray    was    marked    as 
Plaintiff's  Exhibit  No.  4-A.) 

Q.     (By  Mr.  Hudson)  :   And  it  is  designated  as? 

A.    4-A. 

Q.    4-A. 

A.  Now,  the  next  two  were  taken  after  her  sur- 
gery. 

Q.     Do  you  have  another  one? 

A.     No,  that  is  the  only  one  that  was  taken. 

Q.  Is  this  the  only  one  that  was  taken  prior 
to  surgery?  [87] 
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A.  This  is  the  only  one  tiiat  Avas  taken  prior 
to  surgery. 

Q.  In  other  words,  4-A  is  the  only  pre-surgery 
picture  ? 

A.  Yes,  sir,  it's  the  only  one  that  is  here  and 
the  only  one  that  I  Iniow  of.  All  the  X-rays  are 
kept  in  a  common  envelope,  even  for  patients  that 
may  have  Ijeen  admitted  several  years  before;  that 
way,  for  filing  reasons,  they  are  kept  in  there. 
These  three  were  taken  the  same  day. 

Mr.  Hudson:    Let's  get  them  identified. 

The  Court:     Have  them  marked. 

Clerk  of  the  Court:    4-B,  4-C  and  4-D. 

(Whereupon,  said  X-rays  were  marked  for 
identification  as  Plaintiff's  Exhibits  Nos.  4-B, 
4-C  and  4-D,  respectively.) 

A.  (Witness  places  photograph  in  shadow  box.) 
These  are  what  we  call  post-reduction  films,  or 
after  surgery.  It  shows  the  light,  very  white  arti- 
cle, which  is  a  metal  plate,  and  I  think  if  you  look 
closely  you  can  see  three  metal  screws,  and  this  is 
just  another  view  of  tlie  same  fracture.  This  (indi- 
cating) is  still  another  view  of  the  same  fracture, 
three  views  taken  at  different  positions  to  show  us 
the  arrangement  of  bones  after  her  surgeiy.  We 
are  primarily  interested  in  her  tibia,  the  main  bone. 
These  have  Dr.  Lugar's  name  on  them.  [88] 

«     »     «     -if     « 
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CHxiUNCEY  W.  MeDONALD 

called  and   sworn  as   a  mtness   on  behalf   of  the 
plaintiff,  testified  as  follows: 

Direct  Examination 

Q.  (By  .Mr.  Iliidson) :  Will  you  state  your 
name,  please?  A.     Chauncey  W.  McDonald. 

Q.     Where  do  you  reside? 

A.    3410  Fniitvale. 

Mr.  Hudson:  Yakima?  Your  Honor,  would  you 
inquire  of  the  jury  if  they  are  hearing  everything? 

The  Court:  Can  you  hear  in  the  back  end  and 
the  upper  corner? 

Juror  No.  6:    Sometimes  not  too  well. 

The  Court:  I  see.  I  usually  inform  the  wit- 
nesses, I  don't  think  I  have  this  morning,  that 
the  acoustics,  that  is  to  say,  are  very  bad  in  this 
room.  It's  a  typical  courtroom  in  that  respect;  it's 
hard  to  hear,  you  have  to  keep  your  voice  up  and 
speak  slowly. 

Q.  (By  Mr.  Hudson) :  I  w^onder  if  you  would 
restate  your  name  and  where  you  reside? 

A.  Chauncey  W.  McDonald,  3410  Fniitvale, 
Yakima. 

Q.     And  with  whom  are  you  employed? 

A.  I  am  with  the  Department  of  Labor  and 
Industries  as  safety  inspector,  in  that  capacity. 

Q.  And  how  long  have  you  been  employed  as  a 
safety  inspector  for  the  State  of  Washington? 

A.    Approximately  nine  years. 

Q.  In  the  course  of  your  work,  your  safety  in- 
spection work,  just  what  is  it  that  you  do? 
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A.  General  safety  inspection.  It  requires  the 
inspection  of  any  hazard  in  which  an  employee  is 
involved. 

Q.  Do  you  receive  any  schooling  from  the  State 
in  connection  with  safety  factors? 

A.     Yes,  sir,  we  do. 

Q.     How  old  are  you,  Mr.  McDonald?    [98] 

A.     Forty-eight  pretty  soon. 

Q.  What  has  been  your  vocation  prior  to  your 
employment  wdth  the  State  of  Washington  as  safety 
engineer? 

A,  I  don't  understand  what  you  mean  by  *  Voca- 
tion"? 

Q.     What  do  you  do  for  a  living? 

A.     I  was  a  construction  man. 

Q.  And  how  long  were  you  connected  \\dth  con- 
struction?       A.     I  started  way  back  in  1922. 

Q.  And  were  you  in  construction  work  continu- 
ously up  until  the  time  you  were  employed  by  the 
State? 

A.  With  the  exception  of  a  year  or  two  in  de- 
pression times. 

Q.  What  type  of  construction  were  you  engaged 
in? 

A.  AYell,  anything  from  house  building  to  any 
type  of  commercial  or  bridge. 

Q.  During  the  course  of  this  construction  work 
did  you  have  any  occasion  to  use  laddei-s? 

A.     Yes,  we  did. 

Q.     Did  you  use  them  a  great  deal,  or  a  little? 
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A.  I  would  say  whenever  needed,  which  is  ap- 
proximately one-fifth  or  sixth  of  the  time  that  you 
work  in  construction. 

Q.     With  ladders?  A.     That  is  right. 

Q.  Now,  during  your  work  with  the  State  of 
Washington,  have  you  had  any  occasion  to  familiar- 
ize yourself  with  [99]  what  we  refer  to  as  a  three- 
legged  ladder?  A.     Yes,  I  have. 

Q.  In  the  course  of  your  work  have  you  had 
occasion  to,  at  various  times,  inspect  these  three- 
legged  apple-picking  ladders?  A.     I  have. 

Q.  I  am  going  to  call  your  attention  to  a  ladder 
which  is  lying  here  and  which,  for  the  purposes 
of  identification,  has  been  marked  Plaintiff's  Ex- 
hibit  1. 

Mr.  Splawn:     I  believe  that  is  right. 

Q.  (By  Mr.  Hudson)  :  And  ask  you  to  come  and 
look  at  the  ladder  and  tell  me  if  you  have  ever 
seen  that  ladder  before? 

A.     (Witness  inspects  ladder)   Yes,  I  have. 

Q.     Where  did  you  see  it? 

A.    At  the  Dependable  Ladder  Storage. 

Q.     When  is  the  first  time  you  saw  it? 

A.  Approximately  four  or  five  months  ago,  the 
latter  part  of  August  or  first  part  of  September. 

Q.     Who  asked  you  to  look  at  it? 

A.  I  believe  Mr.  George  MuUins  contacted  me 
to  look  at  it. 

Q.    And  have  you  seen  it  more  recently? 

A.  Yes,  just  a  couple  of  days  ago,  a  couple  or 
three  days  ago. 
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Q.     Tliat  was  at  my  request,  wasn't  it?  [100] 

A.     That  is  right. 

Q.    Did  you  give  it  a  close  inspection  both  times? 

A.    Yes,  I  have. 

Q.     Pursuant  to  the  inspection  which  you  have 

given  it,  have  you  arrived  at  any  conclusion  about 

it?  [101] 
#  ^  *  *  * 

Q.  (By  Mr.  Hudson) :  Have  you  used  these 
picking  ladders,  such  as  this  ladder  which  we  have 
in  evidence  here? 

A.  Will  you  say  that  question  over  again, 
please  ? 

Q.  Are  you  familiar  with  or  have  you  used 
ladders  such  as  this  ladder  we  have  in  evidence 
here?  A.    Yes,  I  have.   [110] 

Q.  And  you  have  inspected  this  ladder  not  only 
today  but  two  or  three  times  previously? 

A.     That  is  right. 

Q.  In  your  opinion  is  the  ladder  wliich  we  have 
in  evidence  marked  Plaintiff's  Exhibit  1  a  reason- 
ably safe  ladder  to  be  used  in  the  picking  of  ap- 
ples? 

Ml'.  Spla^^^l:  If  your  Honor  please,  I  object  to 
that  for  the  reason  that  this  man  hasn't  Ix^en  quali- 
fied as  ])eing  in  the  apple  business  in  this  valley 
and  to  know  what  is  commonly  used  throughout 
the  Yakima  Valley,  so  far  as  picking  ladders  are 
concerned.  He,  a])]^arently,  is  an  em])loyee  of  the 
Department  of  l.abor  and  Industries,  which  does 
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not  cover  the  field  of  agriculture  and  he  has  not 

)>een  qualified  thus  far  to  meet  the  standard. 

The  Court:  I  don't  think  he  is  testifying  as  to 
any  particular  sttmdard  but  as  to  whether  this  is 
safe  for  a  human  being  to  use,  isn't  that  correct? 

Mr.  Hudson:     That  is  correct. 

The  Court:    Overruled. 

A.     It  is  not. 

Q.  (By  Mr.  Hudson) :  Can  you  tell  from  the 
witness  stand  there  or  by  demonstration  with  the 
ladder  upon  what  you  are  basing  your  opinion  that 
it  is  not  a  reasonably  safe  ladder? 

A.  I  would  like  to  demonstrate  with  the  ladder, 
if  I  may?  [Ill] 

The  Court:     All  right. 

Q.     (By  Mr.  Hudson) :     Sure. 

A.  (Witness  approaches  ladder)  When  you 
stand  the  ladder  up  (witness  raises  ladder  to  ver- 
tical position)  here,  regardless  of  how  you  stand 
it  for  picking  you  set  it  up  in  here,  and  as  long 
as  your  Aveight  is  down  on  this  bottom  you  are 
riding  on  these  two  legs,  but  the  minute  that  you 
go  over,  you  see  what  happens  to  any  ladder,  you 
reach  over  and  your  ladder  goes  at  an  angle,  so 
naturally  it  throws  your  weight  with  nothing  imder 
here  at  all,  and  causes  it  to  become  weak.  That  is 
one  of  the  things  that  I  noticed  about  this  ladder, 
and  while  I  was  facing  the  jury  here  on  this  par- 
ticular side,  if  you  will  notice,  there  is  some  cracks 
up  along  the  side-rail  here  where  that  ladder  has 
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been  in  a  tmst  before,  and  it  has  cracks,  so  it  isn^t 
even  safe  to  stand  on  the  top  step  of  this  particular 
ladder.  You  can  use  it  up  to  approximately  here 
(indicating).  You  are  reasonably  safe  because  you 
are  using  your  weight  on  these  two  legs.  If  you 
go  beyond  that,  it  is  not  a  safe  ladder. 

Q.  Now%  is  there  a  looseness  in  the  top  yoke, 
Mr.  McDonald? 

A.  (Witness  swdngs  leg  of  ladder  back  and 
forth)  Quite  a  little  bit.  There  has  to  be  in  order 
to  put  this  in  a  twist  like  it  w^ent  into.  [112] 

Q.  Can  you,  Mr.  McDonald,  by  having  the  lad- 
der down  and  reversing  it  so  the  jury  can  see  it, 
the  looseness  of  the  yoke;  maybe  you  had  better 
demonstrate  it. 

A.     (Swings  leg  back  and  forth.) 

Q.  Now,  just  a  minute,  Mr.  McDonald.  What 
is  it  that  causes  all  the  play  in  here  on  each  side 
of  the  yoke? 

A.     The  holes  are  wore  on  the  middle. 

Q.     To  a  marked  degree? 

A.  Either  the  holes  or  the  bolts;  I  didn't  take 
it  apart  to  find  out,  but  there  is  play  in  there,  more 
than  is  needed  to  nm  it  through.  If  your  holes 
fit  the  bolts  properly,  you  wouldn't  have  that  wiggle 
in  it. 

Q.     The  play  would  not  be  there? 

A.     That  is  right. 

Q.  Mr.  McDonald,  is  the  opinion  that  you  have 
expressed  an  opinion  which  represents  your  thoughts 
in  the  use  of  this  particular  ladder  in  an  orchard, 
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that  it  is  unsafe,  that  it  is  not  reasonal)ly  safe  to 

be  used  in  an  orchard  for  apple  picking? 

Mr.  Splawn:    1  renew  this  same  objection. 

The  Court:  Yes,  all  right,  the  record  may  show 
your  objection.     You  may  answer. 

A.  I  may?  Yes,  it  is  considered  an  unsafe 
ladder  because  of  the  looseness  on  the  top  step. 

Mr.  Hudson:    You  may  examine.  [113] 

Cross  Examination 

Q.  (By  Mr.  Splawn) :  Have  you,  Mr.  McDon- 
ald, ever  been  engaged  in  the  orchard  business  in 
the  Yakima  Valley  or  any^vhere  else? 

A.     Not  in  the  orchard  business,  no. 

Q.  In  your  work  for  the  Department  of  Labor 
ajid  Industries,  do  you  cover  agriculture? 

A.     Sometimes. 

Q.  The  law  under  which  you  operate,  does  it 
apply  to  agriculture? 

A.  We  have  what  they  call  elective  adoption, 
and  there  is  some  adoptions  that  use  that  particu- 
lar classification. 

Q.  Is  it  your  position  that  the  defendants  Swier 
in  this  particular  case  are  under  the  Department 
of  Labor  and  Industries? 

Mr.  Hudson:  If  the  Court  please,  I  am  going 
to  object.  This  man  is  not  a  Court,  he  is  not  try- 
ing to  establish  what  jurisdiction  Mr.  Swier  is 
under. 

Mr.  Splawn:  I  may  go  into,  as  the  basis  of  his 
opinion,  as  to  whether  he  is  applying  certain  rules. 
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The  Court:  Yes,  I  don't  think  you  can  ask  him 
whether  the  defendant  Swier  is  under  the  Depart- 
ment of  Labor  and  Industries  or  not. 

Q.  (By  Mr.  Splawn)  :  In  other  words,  you  have 
no  set  knowledge  that  they  are  under  a  certain  set 
of  rules  that  [114]  your  job  is  to  inspect  and  fol- 
low through? 

A.  I  might  explain  it  this  way,  that  I  got  com- 
plaints on  the  particular  industry  that  is  operat- 
ing, that  is  the  only  way  I  know  that  they  are  op- 
erating, and  I  go  out  to  make  the  inspections. 

Q.  Now,  I  take  it  that  3^ou  have  never  owned 
or  operated  an  orchard?  A.     That  is  right. 

Q.  And  have  you  ever  been  aromid  the  valley 
and  in  the  orchards  of  the  valley  to  any  extent,  so 
as  to  become  familiar  with  what  growers  here  ordi- 
narily use?  A.     Yes,  I  have. 

Q.  Is  it  your  testimony  that  ladders  such  as  this 
are  not  in  common  and  ordinary  use  in  the  orchards 
of  this  valley? 

The  Court:  Now,  just  a  moment;  do  you  mean 
this  type  of  ladder? 

Mr.  Splawn:  This  ladder,  with  its  features, 
everything  about  it,  every  feature  about  it. 

Q.  Is  it  your  testimony  that  ladders  of  this 
character  with  the  physical  aspects  to  it  that  this 
particular  ladder  has,  is  not  in  common  or  ordinary 
use  of  the  orchards  of  this  valley? 

A.  Not  in  late  years,  it  is  not  as  common  as  it 
used  to  be. 

Q.     Is  it  still  common,  is  it  your  testimony?  [115] 
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A.  There  are  still  some  individuals  that  use  a 
ladder  of  that  kind,  yes,  that  is  right. 

Q.  Yes.  In  other  words,  ladders  such  as  this 
one  are  still  iji  conmion  use,  are  they  not,  in  the 
Yakima  Valley? 

A.     They  are  leaving  that  particular  one. 

Q.  My  question  was,  ladders  like  this  one,  and 
I  refer  to  all  of  these  features,  are  still  in  common 
use  in  the  Yakima  Valley  in  the  apple  and  orchard 
business? 

Mr.  Hudson:  Just  a  minute,  let's  make  it  clear, 
do  you  mean  ladders  that  are  in  the  condition  that 
this  one  is,  with  the  loose  yoke  and  the  split  side? 

Mr.  Splawn:  I  have  tried  to  make  it  as  plain 
as  I  can;  all  of  the  features  of  this  ladder. 

Q.  Is  it  your  testimony  that  ladders  such  as  this 
one,  \^nth  those  features,  whatever  they  are,  and 
you  have  referred  to  a  couple  of  them,  are  not  in 
ordinary  or  common  use  still  in  orchards  of  this 
valley  ? 

The  Court:    Just  a  moment. 

Mr.  Hudson:  If  the  Court  please,  that  is  not 
his  testimony  nor  was  that  the  testimony  on  direct 
examination.  The  testimony  on  direct  examina- 
tion was  that  ladders  in  the  condition  of  this  were 
not  reasonably  safe  to  use  in  orchards  for  apple 
picking.  He  expressed  no  opinion  as  to  what  all 
the  ladders  in  the  Yakima  Valley  were  or  the  con- 
dition they  were  in.   [116] 

The  Court-:  I  think  I  should  sustain  the  objec- 
tion.   If  you  mean  that  this  general  type  of  ladder 
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The  Court :  Yes,  I  think  the  last  remarks  should 
be  stricken  as  to  \Yhat  can  be  done  ^Y\i\\  a  new 
ladder,  that  is  coimsel's  testimony. 

Q.  (By  Mr.  SplaT\TL)  :  I  take  it  you  have  never 
done  that?  A.     No,  I  haven't. 

Q.  "Would  you  be  surprised  that  you  can  take 
a  new  ladder  and  make  it  go  the  same  way? 

The  Court:  I  think  that  is  testimony,  Mr. 
Splawn,  that  is  precisely  what  I  sustained  the  ob- 
jection to  before.  You  can  ask  him,  but  not  tell 
them,  that  it  can  be  done. 

Q.  (By  Mr.  Splawn)  :  You  don't  know  whether 
it  can  be  done  or  not? 

A.     I  never  tried  it  on  a  new  ladder. 

Q.  You  never  tried  it  on  a  new  ladder?  I 
understood  from  your  testimony  and  I  noticed  your 
hand  at  the  time  you  were  talking  was  up  here  (in- 
dicating) ?  A.     Approximately  there.   [119] 

Q.  As  long  as  you  are  up  this  far  (indicating) 
this  is  a  reasonably  safe  ladder? 

A.  That  is  a  reasonably  safe  height  on  that  lad- 
der. 

Q.  So,  if  Mrs.  Wong,  for  examj^jle,  were  stand- 
ing on  tliis  rung,  or  anyone  else,  and  the  ladder 
was  set  properly,  you  would  expect  notliing  to 
happen,  would  you? 

A.  That  is  right,  because  you  have  got  the  brace, 
you  are  putting  your  weight  on  your  tAvo  legs  on 
the  back  side  there,  the  same  two  legs,  unless  it's 
in  a  hole  in  soft  ground. 

Q.     Do  you  suppose,  ]\Ir.  McDonald,  there  is  any 
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risk  if  weight  were  applied  up  there,  of  this  tongiic 

slipping  out  on  this  surface? 

A.  I  think  it  would.  Well,  maybe  not  on  this 
surface  here,  if  someone  would  hold  this  tongue 
down  at  the  base  in  here   (indicating). 

Q.     About  how  much  do  you  suppose  I  weigh? 

A.     Oh,  you  weigh  about  145  pounds. 

Q.  Now,  this  ladder  is  now  set  properly,  is  it 
not?  A.     I  presume  it  is. 

Q.  I  see.  Incidentally,  the  sides  here,  are  they 
all  tight,  do  you  know?  Have  you  found  any- 
thing? 

A.  I  think  the  rungs  are  all  right;  I  checked 
them. 

Q.  The  lamgs  are  all  right,  are  they?  I  see. 
Incidentally,  to  your  knowledge  this  ladder  has 
been  in  storage  for  [120]  at  least  since  last  August 
that  you  know  of?        A.     That  is  right. 

Q.     It  has  been  dry  storage,  too,  hasn't  it? 

A.     That  is  right. 

Q.  How  long  prior  to  last  August  this  ladder 
has  been  in  dry  storage,  you  don't  know? 

A.  I  don't  know,  but  I  do  know  that  moisture 
in  the  air  like  we  had  last  night  and  the  day  before 
will  get  in  and  cause  tightness  on  wood. 

Q.  Well,  the  times  that  you  have  seen  this  lad- 
der has  been  out  in  the  open  or  has  it  been  in  a 
dry  storage?  A.     It  was  in  a  dry  storage. 

Q.  It  was  in  a  dry  storage?  Now,  as  a  person 
climbs  this  ladder,  how  does  the  weight  start  to 
shift  now,  as  you  climb  higher? 
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A.  As  you  climb  higher  you  get  more  and  more 
up  here  (indicating),  but  you  don't  release  your 
guide  down  below  here  until  you  are  up  and  start 
putting  more  weight  onto  this  particular  part. 

Q.  As  I  climb  higher  I  put  more  weight  on 
that?  A.     Yes. 

Q.     On  that? 

A.  That  is  what  I  am  doing,  because  it  starts 
to  hold. 

Q.  I  see.  I  have  some  boxes  of  dirt;  I  am  all 
right  so  far,  okay,  reasonably  safe  (indicating)  ? 

A.  If  you  go  much  more,  that  leg  is  starting  to 
w^alking  already  on  you.  [122] 

Q.  (By  Mr.  Splawn) :  Mr.  McDonald,  I  was 
interested  in  your  remark  that  up  to  the  foiuih 
step  from  the  top,  w^hen  you  get  to  that  the  ladder 
is  reasonably  safe. 

A.  That  is  true,  because  you  have  two  rigid 
legs  wliich  are  bearing  your  w^eight.  The  higher 
you  go,  the  more  of  a  tripod  you  get  into.  When 
you  get  up  there,  you  have  to  do  the  tight-rope  act 
or  balancing  act,  because  of  the  fact  that  the  thing 
is  loose  under  your  feet.  Whenever  you  are  stand- 
ing up  on  something  that  is  loose  mider  your  feet, 
you  have  got  to  l}e  an  expert  in  balance  to  be  able 
to  stay  on  top  of  there. 

Q.  You  would  say  that  you  would  have  to  be  a 
tight-rope  walker  in  order  to  stay  up  there? 

A.     I  didn't   say  that;   similar  to   a  tight-rope 
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walker,  l)ut  you  would  have  to  ])e  an  expert  ])al- 
ancer.   [127] 

Q.  You  would  have  to  be  an  expert  balancer? 
Now,  isn't  it  a  fact  the  higher  you  go  on  that  lad- 
der the  more  weight  that  you  have  directly  applied 
to  that  top  up  there?  A.     That  is  true. 

Q.     That  is  true? 

A.  Yes,  that's  what  putting  the  pressure  onto 
this  particular  thing  here  will  do.  It's  a  pretty 
tougli  and  solid  stick  but  some  of  them  will  bow 
and  that  loosens  the  big  bolt  up  there;  it  will  go 
into  a  twist.  After  you  go  up  here  (indicating) 
this  particular  leg  started  to  walk  back  on  you, 
showing  that  you  are  getting  high  enough,  as  a 
safety  factor. 

Q.     That  leg  started  to  walking  back? 

A.  That  particular  corner  leg  started  to  lift 
and  walking  back  when  you  were  onto  this  particu- 
lar step  right  here,  I  believe  it  was,  and  I  started 
to  go  to  grab  it. 

Q.  Is  it  your  testimony  that  if  you  had  that 
ladder  out  in  an  orchard  on  flat  groimd,  let's  say, 
and  someone  climbed  that  ladder  and  got  up  there, 
the  fourth,  third,  or  second  rimg  from  the  top, 
that  that  ladder  would  start  to  doing  something? 

A.     It's  possible. 

The  Court.:  Pardon  me,  but  I  think  in  common 
fairness,  I  think  I  should  instruct  the  jury  to  dis- 
regard the  [128]  witness'  testimony  as  to  what  hap- 
pened when  Mr.  Splawn  was  on  the  ladder.  The 
reason  I  am  asking  them  to  disregard  it  is  that  I 
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have,  for  obvious  reasons,  ruled  that  we  shall  not 
have  these  demonstrations  of  somebody  getting  up 
at  the  top  of  this  ladder  in  the  courtroom  here^ 
I  don't  think  we  can  simulate  the  conditions  that 
were  present  in  the  orchard.  I  don't  think  it's 
possible  to  do  that.  Since  I  have  ruled  out  the 
demonstration,  I  don't  tliink  any  part,  of  it  should 
be  considered  at  all.  [129] 

«      -a»      -»      ^      -M- 

ROSE  TTOXO 
the  plaintiff,  called  and  sworn  as  a  witness  in  her 
own  behalf,  testified  as  follows: 

Direct  Examination 

Q.  (By  ^Ir.  Hudson):  Will  you  state  your 
name,  please  f  A.    Eose  Wong. 

Q.  Will  you  tiy  and  keep  your  voice  up,  Mi"s. 
Wong,  so  that  all  the  jury  can  hear  and  we  can 
he<'irf  A.     I  will. 

Q.     Wliere  do  you  reside,  Mi-s.  Wong? 

A.  At  1207  X.E.  Fremont  Street,  in  Portland, 
Oregon. 

Q.     Wliat  is  your  now  age  ?  A.     I  am  47. 

Q.    And  your  age  in  October  of  1955? 

A.     Was  45. 

Q.    Wliat  is  your  occupation,  Mrs.  Wong? 

A.     I  am  a  missionary  and  housewife. 

Q.  How  long  have  you  followed  the  vocation  of 
being  a   missionary?  A.    Twenty-one  years. 

Q.     You  are  married?  A.     Yes,  I  am. 

Q.     And  what  is  the  name  of  your  husband? 

A.    Kent  Wong. 
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Q.     Is  he  of  Chinese  origin? 

A.    Yes,  he  is. 

Q.    Do  you  have  any  children  ? 

A.    Yes,  I  do,  I  have  five  children. 

Q.    And  what  are  their  general  ages? 

A.     They  range  between  the  age  of  18  and  7. 

Q.    And  their  sex? 

A.     One  son  and  four  daughters. 

Q.  What  formal  education  have  you  had,  Mrs. 
Wong? 

A.  I  have  had  grade  school,  high  school,  some 
business  college  education,  and  training  for  mission- 
ary work. 

Q.  Have  you  had  any  experience  in  picking 
apples? 

A.     Xone  previous  to  the  time  of  1955. 

Q.    Where  were  you  residing? 

A.  I  was  residing  in  the  tenant  house  on  the 
Swier  farm. 

Q.  Now,  ilrs.  Wong,  it  has  been  stipulated  that 
the  following  admissions  have  been  made,  those  are: 
that  you  were  on  October  17,  1955,  in  the  employ  of 
Walter  Swier  and  Laura  Swier,  and  as  such  an  em- 
ployee used  a  ladder  which  was  furnished  by  the 
defendants,  that  is  Walter  Swier  and  Laura  Swier; 
and  that  the  defendants  Walter  [139]  Swier  and 
Laura  Swier  were  under  the  duty  to  furnish  you 
with  a  safe  ladder;  that  you  received  or  sustained 
injuries  by  reason  of  the  fall  from  this  particular 
ladder  in  the  course  of  your  employment;  that  the 
defendant,   James  E.   Zimmerman,   was   contacted 
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with  reference  to  your  treatment  and  care ;  that  you 
were  taken  to  and  admitted  to  the  Yakima  Valley 
Memorial  Hospital  in  Yakima,  Washingion,  which 
hospital  was  operated  by  the  defendant  Yakima 
Valley  Memoiial  Hospital  Association;  that  while 
you  were  a  patient  in  this  hospital  that  gas  gan- 
grene developed ;  that  the  medical  bill  of  Dr.  James 
E.  ZiiTonerman  is  unpaid  and  that  the  bill  was  not 
rendered  until  June  9,  1957,  and  that  the  hospital 
bill  rendered  to  you  by  the  Yakima  Valley  Memo- 
rial Hospital  is  unpaid.  Those  are  items  which  are 
admitted  and  will  not  have  to  be  established  other- 
wise. (Q.)  Did  you  call  Dr.  Zinmiennan,  Mrs. 
Wong?  A.     No,  I  did  not. 

Q.     Do  you  know  who  called  Dr.  Ziaimennan? 

A.    Yes,  I  do. 

Q.     How  do  you  loiow? 

A.     The  party  told  me  so  themselves. 

Q.     Who  is  the  party  that  you  refer  to? 

A.    Mrs.  Swier. 

Q.  Mrs.  Swier  advised  you  that  she  had  called 
Dr.  Zimmerman?  A.    Yes,  she  did.  [140] 

Q.  Had  you  requested  her  to  call  Dr.  Zinmier- 
man?  A.     No,  I  had  not. 

Q.  Now,  the  injury  that  you  received  is  the 
injury  that  was  described  by  Dr.  Zimmennan  on  the 
stand  yesterday,  is  that  not  coiTect? 

A.     Yes,  it  is. 

Q.  Can  you  tell  me  what  took  place  upon  your 
arrival  at  the  Memorial  Valley,  Yakima  Valley 
Memorial  Hospital,  on  October  17,  1955? 
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A.  I  was  taken  on  the  stretclier  into  the  emer- 
gency room  or  department  of  the  ho'spital.  I  was 
X>lac(^d  on  the  X-ray  table,  given  a  shot  of  mor- 
phine. They  took  X-rays,  by  ''they"  I  mean  the 
nurses  who  received  me  at  the  door,  and  subse- 
qiu^ntly  was  put  on  another  stretcher. 

Q.     Were  you  given  any  anesthetics  at  that  time  ? 

A.  No,  I  was  not.  I  was  given  a  shot  of  mor- 
phine, was  all. 

Q.     Now,  what  happened  subsequently? 

A.     I  was  taken  to  surgery. 

Q.     And  what  occurred  there,  if  you  recall? 

A.  Nurses  and  an  orderly  received  me  into  the 
surgery,  I  was  put  on  the  operating  table,  the  pins 
and  combs  were  taken  out  of  my  hair ;  they  removed 
the  clothing  from  the  upper  portion  of  my  body 
and  stated  to  me  that  they  would  give  me  a  spinal 
injection.  Dr.  Zimmerman  stood  to  my  left,  slightly 
to  the  rear.  He  asked  [141]  if  I  was  in  good  health 
or  had  had  any  serious  illness  and  my  reply  was 
"No."  After  that  the  injection  was  given  and  the 
lower  part  of  my  body  became  nirnib.  Then  I  was 
turned  back  onto  the  operating  table,  flat  on  my 
back,  and  my  arms  stretched  out  in  this  manner 
(indicating).  They  began  to  then  remove  my  slacks 
and  socks  and  an  anesthetist  prepared  my  arm  for 
an  injection  of  anesthesia.  I  remember  counting  to* 
42  and  lost  consciousness. 

Q.  Do  you  know  whether  or  not  you  were  given 
tetanus  anti-toxin  at  that  time? 

A.    I  was  not. 
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Mr.  Gravin:  I  object  to  the  answer  as  not  respon- 
sive, your  Honor.  He  asked  whether  she  knew  or 
not. 

The  Court:  Yes,  I  think  you  should  answer 
whether  you  know  or  not. 

A.     To  my  knowledge  I  was  not. 

Mr.  Gavin:  Well,  that  still  doesn't  answer  it^ 
your  Honor. 

The  Court:  Well,  I  assume  that  you  inferred 
while  she  was  conscious? 

Mr.  Hudson:    Yes,  sir. 

The  Court:    It  will  be  so  imderstood. 

Q.  (By  Mr.  Hudson) :  The  question  is,  do  you 
laiow  whether  you  were  given  any  tetanus  anti- 
toxin? [142] 

A.     I  know  I  was  not  given  any. 

Q.    Well,  you  know?  A.    I  know. 

Q.  Now,  the  question  is,  were  you  given  a  teta- 
nus antitoxin  shot?  A.     I  was  not. 

Mr.  Gravin:  Well,  of  course,  again  I  object.  She 
just  said  she  became  unconscious. 

The  Court:  Well,  so  far  as  you  know,  you  were 
not  while  you  were  conscious,  is  that  your  answer? 

A.    Yes,  sir. 

The  Court:    All  right. 

Q.  (By  Mr.  Hudson) :  Now,  while  you  were 
conscious  in  this  particular  operating  room  or  at 
any  time  there  on  the  17tli  of  October,  1955,  do  you 
IvJiow  whether  you  did  or  did  not  receive  a  gas 
gangrene  antitoxin  shot? 

Mr.  Ga^nn:    I  object  to  that.  He  asks  her  if  she 
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knows  at  any  time  while  she  was  conscious  or  otlier- 

wise. 

The  Court:  I  understood  the  question  to  1)0 
while  slie  was  conscious  in  the  operating  room,  or 
any  other  time,  if  ^*any  other  time''  referred  to  the 
operating  room. 

]\Ir.  Hudson:  I  assume  that  without  knowing 
while  she  was  unconscious  from  an  anesthetic  she 
would  not  know  what  was  done. 

The  Court:  I  don't  think  we  need  to  quibble 
al>out  [143]  this.  These  men  are  reasonable  men, 
they  know  she  couldn't  tell  when  she  was  uncon- 
scious what  she  was  given. 

Q.  (By  Mr.  Hudson)  :  Do  you  know  whether 
you  were  or  not? 

A.     I  do  not  know  what  I  was  given. 

Q.  Now,  were  you  given  on  October  17,  1955,  a 
gas  gangrene  antitoxin  shot?  A.     I  was  not. 

Q.  And  following  the  anesthesia,  the  operation 
which  was  described  by  Dr.  Zimmerman  was  per- 
foiTned,  is  that  connect? 

A.     It  was  performed,  je^,  sir. 

Mr.  Gavin:  I  object  to  the  answer  ^^performed," 
your  Honor.  The  operation  was  performed  by  Dr. 
Zimmerman;  she  wouldn't  know  that. 

The  Court :  Well,  just  what  was  the  last  question 
and  answer? 

(Last  question  and  answer  read.) 

The  Court:  She  didn't  testify  that  it  was  per- 
formed by  Dr.  Zimmerman. 

Q.     (By  Mr.  Hudson)  :     Can  you  describe  what 
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your  condition  was  in  the  hospital  during  the  next 

week  following  the  operation? 

A.  Yes,  if  you  will  permit  me  to  put  on  my 
glasses  to  check  a  few  notes  I  myself  have  made. 
During  the  following  week  I  constantly  felt  pain 
that  is  quite  [144]  indescribable  in  any  language 
that  I  can  think  of  or  use.  About  the  second  day  my 
leg  had  swollen  until  the  cast  became  very  painful 
and  tight.  I  complained  of  that  and  the  cast  was 
split  and  I  shall  say  here  that  the  cast  reached  from 
below  my  knee  to  the  joint  in  my  big  toe.  It  was 
split,  then,  dowm  the  center  in  the  hopes  that  would 
give  me  relief,  but  the  leg  continued  to  swell  and 
continued  to  become  so  painful  that  I  could  not 
endure  it,  so  I  continually  asked  for  help.  Toward 
the  end  of  the  week  the  upper  part  of  my  leg,  from 
my  knee  to  my  hip,  became  swollen  and  blotchy  in 
color,  reddish-purple  blotches.  It  was  very  swollen, 
to  such  a  degree  that  I  was  not  a]>le,  of  myself,  to 
turn  my  body  over.  During  that  week  there  was  a 
condition  in  the  room  that  drew  large  gi^een  blow- 
flies, which  continually  lighted  upon  the  cast  at  any 
moment  that  it  was  not  covered.  I  was  fevensh  con- 
tinually, and  many  times  would  push  the  covering 
that  was  on  the  hospital  bed  away  from  my  body, 
and  when  I  did  the  blowflies  would  gather  upon  the 
cast,  and  I  grew  veiy  apprehensive  alxmt  it  and  as 
many  times  as  I  could  I  would  ])ull  the  sheet  to  the 
best  of  my  ability  or  have  someone  pull  it  over  the 
cast  in  order  to  protect  it  from  the  blowflies. 

During  the  week,  the  forepart  of  the  week,  I  was 
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[145]  put  in  a  wheelchair  and  I  became  violently 
ill.  While  yet  in  my  bed  I  had  a  perspiration  that 
is  not  common.  It  was  oily  and  foul-smelling,  and  it 
would  como  out  on  my  forehead  and  run  down  my 
cheeks  and  was  on  my  hands.  When  they  put  me 
into  the  wheelchair  that  day  I  became  very  ill  and 
the  perspiration  became  quite  excessive. 

I  managed  to  remain  in  the  wheelchair  until  they 
came  to  relieve  me  and  put  me  back  into  my  bed. 
Subsequently,  the  next  day,  they  tried  to  put  me  in 
the  wheelchair  again,  and  I  refused,  stating  to  them 
clearly  how  deathly  ill  I  had  become. 

Mr.  Gavin:  Your  Honor,  I  don't  want  to  inter- 
rapt,  but  she  keeps  saying  ^Hhem."  It  is  of  some 
impoi-tance  to  identify  who  she  is  talking  about,  at 
least  to  me. 

The  Court:  Yes,  I  think  that  should  be  speci- 
fied. 

A.     Thank  you,  sir. 

Mr.  Gavin:  And  if  she  knows  who  they  are  by 
name,  I  would  like  to  know  that. 

A.  I  am  speaking  of  the  attendants,  the  nurses 
who  attended  me. 

The  Court:  You  don't  know  their  names,  I  pre- 
sume? 

A.     No,  I  am  not  acquainted. 

The  Court:    All  right. 

A.  (Continuing) :  So,  those  two  days  they  re- 
frained from  putting  me  in  the  wheelchair.  Come 
the  latter  part  of  [146]  the  week,  they  insisted,  the 
nurses  insisted,  against  all  my  protests,  that  I  must 
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be  put  in  tlie  wheelchair.  The  nurses  called  the 
orderly  and  I  was  put  into  the  wheelchair  and 
wheeled  out  of  my  room  to  the  end  of  the  hall  and 
left  imattended.  I  became  very,  veiy  ill  and  I 
gripped  the  ami  of  the  chair  in  this  manner  (indi- 
cating), in  order  not  to  pitch  forward,  and  searched 
to  the  best  of  my  ability  to  see  if  I  could  find  a 
nurse  who  would  come  and  wheel  me  back.  I  could 
find  no  one.  I  sat  there  for  a  few  minutes  and  knew 
then  that  if  I  could  not  l^e  put  back  to  bed  I  would 
either  faint  or  fall  from  my  chair,  and  with  all  the 
strength  I  had  I  turned  the  chair  and  wheeled  my- 
self to  the  door  of  my  ix)om. 

When  I  arrived  there  an  orderly  came  by  and  I 
told  him  of  my  condition  and  showed  him  that  I 
was  wringing  wet  mth  this  oily  perspiration^  and 
explained  to  him  I  had  become  so  terribly  ill. 

Q.  (By  Mr.  Hudson)  :  Will  you  pause  for  just 
a  moment,  Mrs.  Wong? 

Might  coimsel  approach  the  bench? 

(Whereupon,  coimsel  approached  the  bench.) 

]Mr.  Gavin :  Dr.  Zimmerman  is  required  to  be  up 
at  the  hospital  on  an  important  matter  at  eleven,  on 
some  kind  of  surgery,  and  counsel  assured  me  this 
morning  that  he  felt  [147]  that  this  witness,  phis 
any  cross  examination  that  might  be  had,  would 
continue  for  our  morning  session,  or  would  not  re- 
quire the  presence  of  the  doctor  or  that  he  be  on 
the  stand  or  produce  any  records.  We  want  him  to 
remain,  but  he  has  to  go  up  there  and  w^e  would 
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like  to  ask  him  to  be  excused  until  after  lunch,  if 

tlie  Couil;  has  no  objection. 

The  Court:  Yes.  Will  this  testimony  involve 
him? 

Mr.  Hudson:    No,  it  won't  involve  the  doctor. 

The  Court:  Until  noon?  I  have  no  objection,  he 
may  bo  excused. 

Mr.  Gavin:  I  didn't  want  him  to  just  get  up  and 
leave,  and  I  wonder  if  the  Court  would  say  that  he 
may  be  excused? 

The  Court :    Until  the  afternoon  session  ? 

(Whereupon,  the  proceedings  were  resumed 
in  open  couii:  within  the  hearing  and  presence 
of  the  jury.) 

The  Court:  I  am  informed  that  Dr.  Zimmerman 
has  an  urgent  professional  call  and  he  may  be  ex- 
cused until  one-thirty  this  afternoon. 

All  right,  proceed. 

Q.     (By  Mr.  Hudson)  :    You  may  proceed. 

A.  Your  Honor,  may  I  call  for  the  last  ques- 
tion? 

The  Court:  Perhaps  if  you  ask  for  another  ques- 
tion it  might  help  here.  I  think  she  was  describing 
her  experience  in  the  hospital.  Do  you  wish  her  to 
continue  with  that?  [148] 

Q.  (By  Mr.  Hudson)  :  Yes,  sir.  Would  you  con- 
tinue your  explanation  of  what  occurred  the  week 
immediately  following  October  17,  1955,  and  I  be- 
lieve at  the  time  of  interruption  you  were  referring 
to  the  wheelchair  incident. 

A.     The  attendants,  the  orderly  and  the  nurses 
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tlien  wheeled  me  on  into  the  room  and  put  me  back 
on  my  bed.  During  that  first  week  my  leg  was  so 
painful  and,  as  I  had  explained,  had  become  so 
swollen  to  the  hip  that  I  was  unable  to  move  my 
body,  but  the  nurses  w%o  attended  me  each  time  I 
rang  the  bell,  would  bring  to  me  a  bedpan,  which  is 
used  for  ordinary  patients  in  the  hospital.  That 
bedpan  is  from  four  to  six  inches  thick.  They 
would  very  roughly  shove  that  thick  bedpan  under 
me  and  I  would  ciy  out  with  the  pain  of  it,  but  I 
was  never  given  a  fracture  pan  to  use. 

On  one  occasion,  especially,  I  remember  ringing 
the  bell  for  assistance  with  the  bedpan.  The  nurse 
came  and  I  asked  her  for  the  bedpan.  I  had  been 
given  an  intravenous  feeding.  Intravenous  feedings 
react  on  the  kidneys. 

Mr.  Gavin:  Well,  now,  your  Honor,  I  don't 
think  she  is  telling  what  happened.  She  is  giving 
some  sort,  of  an  opinion  about  intravenous  feed- 
ings. 

The  Court:  Yes,  I  think  that  might  be  objection- 
able?. [149]  You  should  confine  it  to  your  o\vn  i>er- 
sonal  experience  and  what  you  felt  about  it,  what 
you  experienced. 

A.  (Continuing) :  After  the  intravenous  feed- 
ing I  had  to  call  often  for  the  bedpan.  On  one  occa- 
sion they  came  in,  the  nurses  came  in,  snatched  the 
l)edpan  from  the  small,  I  guess  you  would  call  it 
commode,  that  sits  by  tJie  bed,  shoved  it  i\)ughly 
halfway  under  ni(%  and  departed.  By  that  time  I 
was  weeping,  but  T  managed  to  push  tlie  bedpan 
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imder  a  little  farther  in  order  to  not  stain  my  bed. 
However,  I  was  not  successful.  I  rang  for  the  re- 
moval of  the  bedpan  l)ut  I  received  no  service.  The 
lapse  of  time  was  at  letist  a  half  an  hour.  I,  finally, 
by  my  strength,  pulled  the  bedpan  out  from  under 
my  back  in  order  to  relieve  the  excniciating  x>ain 
and  subsequently  spilled  tlie  contents. 

When  the  nurses  arrived  they  made  it  plain  to 
me  by  actions,  they  were  very  rude  and  disgusted 
that  my  bed  had  become  wet.  They  stretched  a  new 
draw  sheet  which  goes  across  the  bed  under- 
neath me. 

After  that  experience,  in  my  pain  and  nervous 
condition,  I  became  afraid  to  ring  the  bell  and 
would  wait  as  long  as  possible  in  calling  service. 
On  several  occasions  when  my  bed  wa.s  wet  I  pushed 
towels  imdemeath  me  to  avoid  calling  for  service 
of  the  nurses. 

During  that  week,  toward  the  end  of  the  week, 
my  [150]  back  became  so  painful  and  the  back  of 
my  neck,  that  by  the  end  of  the  week  I  was  drawn 
backwards,  this  causing  such  discomfort  that  I  re- 
fused to  let  them  give  me  any  back  rubs  before 
being  put  to  sleep  at  night,  and  I  asked  the  nurses 
if  I  might  have  a  foam  pillow  to  sleep  on. 

In  conclusion,  may  I  say  to  the  jury  that  the  first 
week 

The  Court:    (Interposing)  Just  a  moment. 

Mr.  Gavin:  This  is  not  testimony.  She  is  now 
making  an  argument.  I  think  the  question  and  an- 
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swer   method   would   move   us   ahead   much   more 

rapidly. 

The  Court :  Yes,  I  think  so.  The  purpose  now  is 
to  have  the  witness  state  the  relevant  facts  concern- 
ing her  experience  in  the  hospital.  All  right. 

Q.  (By  Mr.  Hudson) :  During  this  week's  pe- 
riod, were  you  given  drugs  for  relief  of  pain? 

A.    Yes,  I  was. 

Q.  Now,  what  occurred,  if  you  recall,  on  Octo- 
ber 24,  1957,  I  mean  '55. 

A.  On  the  morning  of  October  24  breakfast  was 
not  given  me  and  I  was  prepared  for  surgery.  They 
bound  my  head  in  a  white  cloth  and  put  me  ui>on  a 
stretcher. 

Q.    Were  you  then  taken  to  surgery? 

A.     I  was.  [151] 

Q.    Who  was  in  surgery,  if  you  recall? 

A.     Dr.  Lugar,  nurses  and  an  orderly. 

Q.     And  what  was  done  at  that  time? 

A.  I  was  received  in  the  operating  room  l>y  the 
nurses  and  orderly.  I  was  put  upon  the  operating 
tal)le.  The  doctor  pried  off  the  cast  with  his  hands, 
during  w^hich  time  I  cried  with  pain.  TVHien  the  cast 
was  pried  off  they  x-rayed  the  liml),  then  the  doctor 
removed  the  sutures.  After  removing  the  sutures  he 
discovered  a  condition  in  the  leg  tliat  claused  him  to 
squeeze  it  twice.  When  he  squeezed  it,  it  exploded 
witli  l)lood  and  pus,  and  T  cried  out,  ^'This  is  mur- 
der." Tlie  orderly  ])ushed  with  some  fo7*ce  on  my 
shonlders  because  I  had  leaned  up  in  an  effort  to 
sav(^  mys(^]f  some  of  tlu^  pain,  and  he  pushed  me 
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back  on  the  table.  The  anesthetist  tried  to  got  a 
needle  in  my  aim  but  was  imsuoeessful,  and  then 
they  put  a  mask  over  my  face  and  I  grew  uncon- 
scious. 

Q.  And  there  was  some  operation  performed  at 
tJiat  time?  A.    Yes,  there  was. 

Q.  Now,  on  that  particular  day,  October  24, 
1955,  do  you  know  or,  rather,  were  you  given  anti- 
toxin for  gas  gangrene? 

A.    Would  counsel  state  the  time  again,  the  date? 

Q.  On  October  24,  1955,  were  you  given  anti- 
toxin for  ga,s  gangrene?  [152] 

Mr.  Gavin:  Your  Honor,  I  am  going  to  object 
to  this  question  until  we  establish  what  this  woman 
knows  about  gas  gangrene  antitoxin,  how  she  knows 
whether  it  was  given  or  not  given.  She^  has  ex- 
pressed no  professional  qualifications  to  answer  the 
question. 

Mr.  Hudson:  Possibly  I  can  clear  that  up  a 
little  bit. 

Q.  On  October  24,  1955,  were  you  advised  by 
anyone  in  the  Yakima  Valley  Memorial  Hospital 
that  you  were  being  given  antitoxin  for  gas  gan- 
grene? A.     I  was. 

Q.    Do  you  recall  who  advised  you? 

A.     A  nurse. 

Q.     Do  you  recall  her  name? 

A.    No,  I  do  not. 

Q.    Will  you  state  what  the  nurse  advised  you? 

A.  She  advised  me  first  that  they  were  taking  a 
skin  test.  After  they  took  the  skin  test  they  brought 
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a  large  syringe  and  said,  ''Mrs.  Wong,  this  is  anti 
gas  gangrene  toxin,''  and  they  gave  me  the  con- 
tents. 

Q.  Were  you  given,  if  you  know,  any  other  anti- 
toxin on  October  24,  1955?  A.     No,  I  was  not. 

Q.     That  is,  a.s  far  as  you  know? 

A.     That  is  right.  [153] 

The  Court :  I  suppose  it  could  be  inferred,  but  is 
it  your  testimony  that  what  they  told  you  was  gas 
gangrene  antitoxin  was  given  you  intravenously? 

A.     No,  sir,  it  was  given  me  by  a  syringe. 

The  Court:  All  right,  by  a  needle  injection? 
All  right,  go  ahead. 

Mr.  Gravin :    May  I  inquire  when  this  was. 

The  Court:  When  was  that,  Mrs.  Wong,  the  24th 
of  October? 

A.    The  evening,  it  must  have  been  late  evening. 

The  Court:    Of  October  24? 

A.    Yes,  sir. 

The  Court.:    All  right,  go  ahead,  counsel. 

Q.  (By  Mr.  Hudson)  :  Subsequent  to  this  oper- 
ation you  returned  to  your  room? 

A.     No,  I  did  not. 

Q.    What  occurred? 

A.    They  put  me  in  isolation. 

Q.     And  what  occurred  then? 

A.     T  was  in  isolation  for  the  next  week. 

Q.    Receiving  treatment?  A.    Yes,  sir. 

Q.  And  what  was  the  condition  of  your  leg  dur- 
ing the  week  subsequent  to  October  24,  1955? 

A.     Tt  was  veiy  painful  aiid  to  such  a  deoTce  that 
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I  did  not  [154]   sleep  over  15  minutes  at  a  time. 

Sir? 

Q.  That  was  during  the  week  following  October 
24,  1955? 

A.  That  is  right.  It  was  bandaged  heavily  and 
propped  (indicating)  quite  high  on  the  bed. 

Q.    Yes. 

A.  It  was  split  open  and  drains  had  been  put 
into  the  leg. 

Q.  Did  you  at  that  time,  which  is^  now  we  are 
in  the  week  following  October  24,  1955,  did  you  at 
that  time  or  at  any  time  make  any  request  of  Dr. 
Zimmerman  concerning  Dr.  Lugar? 

A.     I  did. 

Q.     What  was  that  request? 

A.  I  requested  that  he  not  have  Dr.  Lugar  at- 
tend me  any  further. 

Q.  Was  that  request  made  during  the  week  fol- 
lowing October  24,  1955  ?  A,    Yes. 

Q.  Did  you  have  further  surgery  while  you  were 
in  the  ]\Iemorial,  or  the  Yakima  Valley  Memorial 
Hospital?  A.     Yes,  I  did. 

Q.     Do  you  recall  the  date  of  that  surgery? 

A.     November  15. 

Q.     Do  you  know  who  performed  that  surgery? 
A.    No,  I  do  not. 

Q.    Who  did  you  think  performed  the  surgery? 

A.    Dr.  Bnmdage. 

The  Court:    What  was  that  name? 

Mr.  Hudson:     Brundage.      (Q.)     You,   of  your 
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own  personal  knowledge,  don't  know  whether  Dr. 

Brundage  did  that  surgeiy  or  not  ? 

A.     Xo,  I  do  not. 

Q.  But,  in  any  event,  there  was  surgeiy  per- 
f  omied  on  November  15  of  1955  ?  A.     Yes,  sir. 

Q.     Do  you  know  what  was  done  at  that  time  ? 

A.  They  cut  out  the  rest  of  the  rotting  flesh  and 
put  a  cast  to  the  upper  calf  and  knee  of  my  leg  to 
the  tip  of  my  toes.  They  also  cut  a  window  in  that 
cast. 

Q.  What  was  the  window  in  there  for,  do  you 
laiow?  A.     For  the  dressing  of  the  wound. 

Q.     Drainage  purposes?  A.    Yes,  sir. 

Q.  How  long  did  you  remain  in  the  hospital  at 
that  time?  A.    Until  December  13,  1955. 

Q.    And  then  where  did  you  go? 

A.    I  returned  to  my  home. 

Q.    Did  you  have  any  subsequent  surgery? 

A.    Yes,  I  have. 

Q.     Can  you  tell  me  when  that  was? 

A.  On  two  occasions.  One  was  December  13, 
1956,  and  the  [156]  other  in  May,  1957. 

Q.  Now,  where  was  the  surgery  performed  in 
1956  ?  A.    At  St.  Elizabeth's  Hospital. 

Q.    Do  you  know  who  did  that  surgery? 

A.     Yes,  T  do. 

Q.    Who  was  it?  A.    Dr.  Bocek. 

The  Court:    St.  Elizabeth's  here  in  Yakima? 

A.     Yes. 

Q.  (By  Mr.  Hudson)  :  Do  you  know  wliat  that 
surgery  consisted  of,  of  your  own  knowledge  ? 
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A.     Yes,  I  do,  I  was  told. 

Q.    And  what  was  done  at  that  time? 

A.     The  first  time? 

Q.     In  December  of  1956. 

A.    Yes,  the  wound 

Mr.  Gavin:  (Interposing)  Do  I  imderstand  that 
this  is  something  she  was  told  or  she  is  going  to 
describe  what  was  done?  I  didn't  quite  miderstand 
that. 

The  Court:  I  think  she  said  she  was  told  what 
it  was,  yes.  I  think  that  her  testimony  should  be 
confined  to  her  own  knowledge  and  observation. 

Q.  (By  Mr.  Hudson)  :  Can  you  state  from  your 
own  knowledge  and  your  observation  what  was  done 
during  the  operation  in  December,  1956  ? 

A.  Yes,  sir.  The  old  woimds  which  had  contin- 
ued to  drain  [157]  had  been  scraped  and  a  long 
drain  had  been  put  in  there.  The  ankle  on  the  same 
leg  had  also  been  opened  and  scraped.  It  had  broken 
open,  running  green  pus  for  several  months,  and 
they  had  cut  an  incision  to  scrape  the  bone  on  that 
side.  A  drain  was  put  in  and  below  the  drain  about 
three  stitches  were  put  in. 

Q.  You  say  Dr.  Bocek  performed  that  opera- 
tion? A.    Yes,  sir. 

The  Court:    Who  is  that  doctor? 

Mr.  Hudson:    Dr.  Bocek. 

The  Court.:    Oh,  Bocek? 

Q.  (By  Mr.  Hudson) :  He  maintains  his  office 
here  in  Yakima?  A.     Yes,  he  does. 
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Q.  Now,  you  also  stated  that  there  was  a  third 
operation  in  May  of  1957  ?  A.     Yes,  sir. 

Q.     AYliere  was  that  operation  performed? 

A.    Also  at  St.  Elizabeth's  Hospital  of  Yakima. 

Q.     And  who  performed  that  operation? 

A.     Dr.  Bocek. 

Q.  And  of  your  o^^^l  personal  knowledge  can  you 
tell  what  that  ox>eration  consisted  of? 

A.  Yes,  sir,  it  consisted  of  scraping  a  large  hole 
in  the  original  woimd  on  my  ankle.  That  was  about 
that  big  aroimd  (indicating)  and  the  gauze  was 
stuck  in  there  as  a  [158]  drain  to  keep  the  wound 
open. 

Q.  Now,  when  you  say  *^That  big  around," 
would  that  be  an  inch  in  diameter,  or  an  inch  and  a 
half,  or  two  inches,  how  big? 

A.    A  good  inch  and  a  half. 

Q.     In  diameter? 

A.  Yes,  sir,  it  was  more  of  a  circle  and  it  was  an 
inch  and  a  half,  at  least. 

Q.  Yes.  What  treatment,  if  any,  have  you  re- 
ceived since  May  of  1957? 

A.  I  have  received  the  continuous  attention  of 
Dr.  Bocek  in  changing  of  the  drains  in  the  begin- 
ning, and  then  his  constant  attention  of  the  woimd 
which  continued  to  drain  until  Febniaiy,  1958. 

Q.     It  is  no  longer  draining? 

A.     It  healed  in  the  middle  of  Februaiy.  [159] 

Q.  (By  Mr.  Hudson) :  What  is  the  present  con- 
dition of  your  ankle,  Mrs.  Wong? 
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A.  The  present  condition  of  my  ankle  is  that  it 
remains  very  painful.  It  is  impossible  for  me  to 
walk  normally.  I  use  a  cane  to  alleviate  the  weight 
in  order  to  alleviate  the  pain  of  walking.  It  is  stiff, 
so  that  I  can  neither  go  up  nor  downstairs,  excex^t 
one  step  at  a  time,  and  with  the  support  of  a  rail- 
ing such  as'  is  on  stairways.  It  is  shoi-tened. 

Q.     Pardon  me?  A.     It  is  shortened. 

Q.    Are  you  able  to  do  your  normal  housework? 

A.    No,  I  am  not. 

Q.  Are  you  able  to  give  your  family  the  normal 
care?  A.    No,  sir. 

Q.     How  far  can  you  walk  on  that  leg? 

A.     Exerting  my  strength,  I  can  walk  a  block. 

Q.  You  could  not  accompany  your  family  on  an 
excursion  or  [165]  trip?  A.     Oh,  no,  sir. 

Q.  Now,  going  back  to  October  17,  1955,  there 
have  been  certain  admissions  made  which  I  have 
read  to  you,  and  you  were  picking  apples  for 
Swier s,  I  suppose?  A.    Yes,  sir. 

Q.  And  you  were  using  a  ladder  provided  by  the 
'Swiers  ?  A.     Yes. 

Q.  Now,  will  you  describe  in  your  own  words 
what  took  place  on  the  morning  of  October  17,  1955, 
while  picking  apples  for  the  Swiers,  in  the  use  of 
the  ladder,  which  is  Plaintiff's  Exhibit  1? 

A.  The  accident  occurred  on  that  morning  after 
we  had  been  in  the  orchard  over  an  hour.  I  had 
climbed  the  ladder  after  I  had  set  it  carefully,  testr- 
ing  it  on  both  sides  to  see  that  it  was  well-balanced, 
and  had  ascended  to  the  second  rung  from  the  top 
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and  picked  the  apples  mthin  reach  and  had  turned, 
the  apples  were  to  the  left.  I  turned  my  body 
slightly  to  the  right  in  order  that  the  bag  which  was 
then  about  full  of  apples  would  not  hit  on  the  lad- 
der, and  as  I  turned  my  body  there  was  a  quick 
give  of  the  ladder.  It  went  out  from  under  my  feet. 
I  made  a  grab  for  a  limb  but  could  not  hang  on,  and 
I  fell. 

Q.     You  were  preparing  to  go  down  the  ladder? 

A.    Yes,  sir. 

Q.  Do  you  have  any  independent  record  as  to 
how  many  times  Dr.  Zimmerman  called  on  you 
while  you  were  in  the  hospital? 

A.    N"o,  only  that  I  know  he  oame  each  day. 

Q.  The  doctor  called  on  you  each  day  in  the 
hospital?  A.    Yes,  sir. 

Q.  How  often  did  you  see  Dr.  Zimmerman  after 
you  left  the  hospital  ? 

A.  Upon  the  day  that  I  left  I  was  instructed  by 
Dr.  Zimmerman  to  call  at  his  office  in  Cowiche 
Avithin  a  week's  time.  I  did  this.  He  dressed  the 
wound  and  told  me  to  return  about  in  three  weeks. 
That  I  did.  Thereafter  until  April  26  I  saw  Dr. 
Zimmei-man  on  the  average  of  three  or  four  weeks 
between  calls. 

Q.     Yes,  that  was  April  of  19—,  what  year? 
A.     1956. 

Q.  In  A])ril  of  19,56  was  there  a  longer  period 
between  visits? 

A.     No,  sir,  subsequent  to  April   2()  there  were 
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two  weeks  that  I  saw  the  doctor  eveiy  other  day 

or  every  three  days. 

Q.    Ajid  then  how  long  wais  it  between  visits  ? 

A.     Then  I  continiied  with  my  monthly  calls. 

Q.  Do  you  recall  the  last  date  that  you  saw  Dr. 
Zimmennan,  [167]  roughly?  A.     April. 

Q.     Of  what  year?  A.     1957. 

Q.  I  w^onder  if  you  would  come  down  from  the 
witness  stand  in  close  proximity  to  the  jury  and 
turn  so  that  they  may  see  the  scar  on  your  leg? 

A.  (Witness  leaves  the  stand  and  approaches  the 
jury  box.)  I  wonder  if  they  can  see. 

Q.    Wait  a  minute,  I  mil  give  you  a  little  help. 

A.     (Witness  displays  scar  on  leg.) 

Q.  Just  go  up  here  so  that  these  men  at  the 
other  end  of  the  jury  box  can  see. 

A.     (Witness  displays  scar  on  left  leg.) 

Q.    Will  you  turn  so  that  counsel  can  see  ? 

A.     (Witness  displays  left  leg  to  coimsel.) 

Q.  Will  you  resume  the  stand,  please.  Did  all 
members  of  the  jury  see  the  scar? 

(Witness  resumes  the  stand.)  [168] 
«  *  «  *  » 

Q.  (By  Mr.  Hudson)  :  Mrs.  Wong,  have  you 
incurred  any  other  obligations  on  which  you  have 
not  received  statements  or  bills  in  connection  with 
this  accident?  A.    Yes,  I  have. 

Q.  Can  you  state  to  whom  those  obligations 
would  be  due  ? 

A.    I  have  an  obligation  due  Dr.  Noall,  of  Port<- 
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land,  Oregon.  I  have  made  miscellaneous  purchases 

myself,  incurring  expense. 

Q.     Has  Dr.  Noall  rendered  you  a  bill? 

A.    Yes,  he  has. 

Q.    Where  is  that  statement? 

A.  It  must  be  in  Portland,  Oregon,  in  my  sta- 
tioneiy  box. 

Q.     At  least  you  don't  have  it  wdth  you? 

A.     No,  sir. 

Q.     Do  you  recall  the  amount  of  the  bill? 

A.     Yes,  I  do. 

Q.     How  much  is  it? 

A.     Twenty-five  dollars. 

Q.  Twenty-five?  Do  you  recall  the  amount  of 
your  miscellaneous  expenditures? 

A.     They  approximat-ely  amoimt  to  $150. 

Mr.  Gravin:  Your  Honor,  "Miscellaneous  expend- 
itures,'' doesn't  mean  very  much.  [174] 

The  Court:  No,  I  think  they  should  be  specified 
'as  to  what  they  cover. 

Q.  (By  Mr.  Hudson) :  Is  it  possible  for  you  to 
specify,  that  is,  to  itemize  what  you  term  *' Miscel- 
laneous expenses'^? 

A.     Yes,  generally  it  is. 

Q.     Let's  try. 

A.  I  have  expended  moneys  for  built-up  shoes, 
in  order  that  I  might  maintain  a  l>alance  when  I 
walk.  I  made  an  expenditure  for  a  brace  of  $30, 
which  I  wore  some  time.  I  have  made  many  exjx^nd- 
itures  for  various  drugs,  some  for  gauze,  peroxide, 
pain  kill(»7-s,  headache  pills,  which  come  in  the  cate- 
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gory,  when  I  get  overwrought  mth  pain  it  causes 
my  head  to  throb;  vaseline,  bandages;  that  is  the 
general  expense. 

Mr.  Hudson:  If  the  Court  please,  do  you  feel 
that  is  descriptive  enough? 

The  Court:  Well,  in  the  absence  of  objection,  I 
would  say  so. 

Mr.  Gavin:  Well,  it's  a  little  difficult,  your 
Honor.  She  has  submitted  a  bill,  I  notice  there,  for 
drugs  that  somebody  just  showed  me  there,  for  a 
considerable  amount.  I  presimie  it's  the  same  thing 
she  is  talking  about? 

Mr.  Hudson:  No,  those  are  drugs  incurred  here 
in  Yakima  at  the  hospital,  but  it  is  not  possible  at 
this  time  [175]  to  itemize  those,  and  with  the  per- 
mission of  the  court  we  will  witlidraw  that  item. 

•The  Court:    Very  well. 

Q.  (By  Mr.  Hudson)  :  Now,  you  have  incurred 
an  obligation  to  Dr.  Bocek  of  this  city,  have  you 
not?  A.    Yes,  I  have. 

Q.  Have  you  received  a  statement  from  the  doc- 
tor yet?  A.     Yes,  I  did. 

Q.    Where  is  that  statement? 

A.     That  statement  was  destroyed  after  I  paid  it. 

Q.  Do  you  know  how  much  that  statement  was 
that  was  paid?  A.    Yes,  I  do. 

Q.    What  was  it?  A.    $105. 

Q.  And  the  services  of  Dr.  Bocek  are  continu- 
ing? A.    Yes,  sir. 

Q.  Have  you  been  able  to  do  any  work  since  this 
accident?  A.     No,  sir. 
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Q.  AVhat  were  your  earnings  from  your  mission- 
ary work? 

A.     They  would  average  $350  a  month.  [176] 

•}f      4f      *      *      * 

Q.  (By  ilr.  Hudson)  :  Subsequent  to  the  acci- 
dent which  you  [177]  have  described  as  occurring 
on  Octol)er  17,  1955,  did  you  ever  have  any  conver- 
sations \\^th  Mrs.  Swier,  one  of  the  defendants  in 
this  case,  relative  to  this  ladder? 

A.    Yes,  I  did. 

Q.     Can  you  identify  the  time? 

A.  Between  three  and  four  weeks  after  entering 
the  hospital. 

Q.     Can  you  identify  the  place?  A.    Yes. 

Q.     The  hospital?  A.     Yes,  sir. 

Q.     And  who  was  there? 

A.     Mrs.  Swier  and  myself. 

Q.    Anyone  else?  A.    No,  sir. 

Q.  Will  you  state  to  the  best  of  your  recollection 
what  that  conversation  was  relative  to  this  ladder? 

A.  Yes,  sir.  Mrs.  Swier  had  come  to  ^dsit  me;  it 
was  in  the  morning.  We  were  visiting  when  a  gen- 
tleman entered  the  room.  He  desired  a  statement. 
The  statement  was  made  and  I  signed  it  and  the 
gentleman  left,  after  which,  when  he  had  closed  the 
door,  Mrs.  Swier  said,  "Oh,  Bose,  I  wisli  you  hadn^t 
si.gned  that,  there  was  something  Avi^ong  Avith  the 
ladd(^r.'^ 

Q.  Was  there  any  furtliei-  conversation  had 
about  it  at  that  time?  [178] 
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A.    Yes,  she  said  it  was  loose,  that  it  made  it  go 
this  way  (indicating). 

Q.     By  the  motion  you  have  just  made  it  would 
indicate  a  twist?  A.     Yes. 

Q.     Did  you   ever  have   any   conversation   with 
Mr.  Swier  concerning  this  ladder? 

A.    Yes,  I  did. 

Q.     Can  you  identify  the  time? 

A.     It  was  after  I  returned  to  my  home  from  the 
hospital. 

Q.  That  would  be  subsequent  to  December  of 
1955?  A.     That  is  right. 

Q.    But  can  you  fix  the  time  more  closely? 

A.     I  should  say  in  the  forepart  of  January. 

Q.    Where  did  this  conversation  take  place? 

A.    At  our  home  on  the  Swier  ranch. 

Q.    And  who  was  present? 

A.  Mr.  Wong,  my  husband,  who  is  my  husband, 
myself,  and  Mr.  Swier. 

Q.     And  what  was  said  at  that  time  about  it? 

A.  Mr.  Sevier  knocked  on  the  door  and  stated 
he  had  come  to  take  Mr.  Wong  to  look  at  the  ladder. 
Mr.  Wong  put  on  his  coat  and  went  with  Mr.  Swier 
out;  in  a  few  minutes  they  both  returned,  at  which 
time  I  was  sitting  beside  the  small  table  on  which 
we  dined.  Mr.  Swier  [179]  and  Mr.  Wong  came  in 
and  sat  down  both  around  the  table.  Mr.  Swier 
picked  up  a  piece  of  paper,  which  was  a  sales  ad 
that  grocery  stores  put  out,  and  it  is  printed  on  one 
side  and  blank  on  the  other.  He  turned  it  over  and 
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he  diagi^ainmed  roughly  the  place   on  the   ladder 

which  he  said  was  defective. 

Q.    A\Tiere  was  that  place  on  the  ladder? 

A.     It  was  at  the  yoke. 

Q.     Did  you  ever  employ  Dr.  Lugar  to  do  any- 
thing for  you?  A.    No,  sir.  [180] 
«  «  «  «  » 

Cross  Examination 

Q.  (By  Mr.  Splawn) :  All  right,  thank  you. 
I  understand,  Mrs.  Wong,  that  you  have  been  ac- 
quainted -\\\\h  Mr.  and  Mrs.  Swier  for  quite  a  pe- 
riod of  time?  A.    Yes,  I  have. 

Q.  And  I  further  understand  that  that  largely 
has  been  through  missionary  work? 

A.    Yes,  sir.  [182] 

Q.  You  have  been  or  you  were  actively  engaged 
in  the  missionary  field,  I  take  it? 

A.     I  was. 

Q.  And  prior  to  the  accident  you  were  able  to 
earn  $350  a  month  being  a  missionary? 

A.  Yes,  sir,  my  income  was  an  average  of  $350  a 
month. 

Q.  Now,  this  accident  happened  on  October  17, 
1955.  How  long  had  you  been  at  the  Swier  place  by 
that  date? 

A.  We  camo  to  the  Swier  ranch  in  the  forepart 
of  June. 

Q.     1955?  A.     Yes,  sir. 

Q.  And  was  the  reason  for  coming  to  the  Swier 
place  to  find  work  in  order  to  support  youi^elf  ? 

A.     In  order  to  augment  our  income,  yes,  sir. 
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Q.  At  that  time  you  were  not,  or  during  that 
period  of  time  from  the  latter  part  of  June,  1955, 
to  the  date  of  the  accident,  you  were  not  actively 
engaged  in  the  missionary  field,  were  you? 

A.     I  beg  your  pardon,  I  was,  you  know. 

(Last  question  read.) 

A.     That  is  right. 

Q.  (By  Mr.  Splawn) :  So  at  least  during  that 
period  of  time  I  assiune,  Mrs.  Wong,  that  you  were 
not  earning  $350  a  month. 

A.     Personally,  I  was  not  at  that  time.  [183] 

Q.  And  what  you  were  doing,  or  you  and  your 
husband,  or  your  husband,  was  farm  chores  pro- 
vided by  Mr.  Swier  for  you  folks  to  do  so  as  to  sus- 
tain yourselves  and  your  children? 

A.    No,  I  did  no  farm  chores. 

Q.    Your  husband  did,  I  take  it? 

A.     No,  I  think  he  did  not. 

Q.  I  see.  Well,  then,  you  just  lived!  on  the  Swier 
place  without  doing  anything  that  summer  on  the 
Swier  place? 

A.     No,  sir,  he  was  hired  to  do  specific  work. 

Q.    Well,  something  to  do  with  the  farm? 

A.    Yes,  sir. 

Q.  I  see.  And  that  was  the  family's  income,  I 
take  it,  for  that  period  of  time? 

A.     That  was  part  of  it. 

Q.  Yes.  Had  some  other  part  of  your  family, 
and  by  that  I  refer  to  some  of  your  children,  had 
the  Swiers  been  taking  care  of  them  for  quite  a 
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period  before  you  folks  arrived  there  in  tlie  latter 

part  of  June,  1955? 

A.  My  three  children  had  their  home  with  the 
Swiers  for  about  eight  montlis,  yes,  sir. 

Q.  Yes,  and  that  was  before  you  and  Mr.  Wong 
came  with  the  rest  of  the  family? 

A.     That  is  right. 

Q.  And  the  Swiers  were  looking  after  the  chil- 
dren, were  [184]  they  not,  and  taking  care  of  them? 

A.     Yes,  sir,  they  were. 

Q.  And  they  were  doing  that,  of  course,  without 
any  compensation  from  you  folks? 

A.     No,  sir. 

Q.    ^Tiat  is  that?  A.     No,  sir. 

Q.  You  mean  to  say  you  were  paying  the  Smers 
for  the  care  of  the  three  older  children  for  the  eight 
months  that  they  were  there  before  you  arrived  and 
Mr.  Wong  arrived  with  the  rest  of  the  family? 

A.  I,  myself,  sent  them  $60,  and  we  were  to  go 
to  the  foreign  field  and  part  of  our  contract  was 
that  moneys  be  sent  to  the  Smers  to  recompense 
them  for  the  care  of  our  children. 

Q.  How  much  did  you  pay  the  Swders  or  have  to 
pay  the  Smers,  then,  for  the  care  of  the  three  older 
children  for  the  eight  months  time  before  you  folks 
arrived  there? 

A.  Tlu^  Swiers,  themselves,  asked  for  $60  a 
month  for  clothing  and  incidentals. 

The  Court:  Really,  counsel,  is  tJiat  material  as  to 
whether  the  Swiers  were  liable  for  this  injury? 

Mr.  SplaA^^l:    Not  for  that  pur]io?^. 
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The  Court:  I  know  what  the  purpose  is,  but  I 
think  [185]  it  has  gone  far  enough. 

Q.  (By  Mr.  SplaA\TL) :  Now,  I  take  it  then,  dur- 
ing the  period  of  time  prior  to  coming  tO'  the  Swier 
ranch  there,  to  work  there,  or  your  husband  to  work 
there,  tJiat  you  were  actively  engaged  in  the  mis- 
sionaiy  field,  were  you? 

A.  I  was  actively  engaged  in  missionary  work, 
religious  work. 

Q.  And  you  were  earning  the  compensation  up 
to  that  time  that  you  testified  you  were  earning? 

A.     Yes,  sir. 

Q.  Now,  while  you  were  at  the  Swier  ranch  did 
you  earn  that  kind  of  competnsation? 

A.     Did  I  earn  that  kind  of  compensation? 

Q.     Yes.  A.     No,  I,  personally,  did  not. 

Q.  I  see.  Were  you  there  by  any  chance  during 
any  harvest  of  any  fruit  that  summer  and  before 
apple  picking  began  in  the  fall? 

A.  My  husband  and  I  worked  in  the  pears, 
yes,  sir. 

Q.  Was  there  any  work  d.one  in  the  cherries,  for 
example  ? 

A.  My  husband  worked  in  the  cherries,  I  did 
not. 

Q.  I  see.  Did  you  have  anything  to  do  with  the 
cherry  harvest  on  the  place? 

A.     No,  sir.  [186] 

Q.  Oh,  incidentally,  had  you  been  raised  on  a 
farm? 

A.    My  girlhood  was  spent  on  a  farm. 
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Q.  I  see.  NoAV,  you  mentioned  something  about 
pears;  did  you  pick  any  pears  for  Mr.  Smer  that 
late  summer  or  early  fall  ?  A.     Yes,  I  did. 

Q.  And  al)out  how  long  did  that  last,  the  pear 
picking  f  A.     Picked  about  a  week. 

Q.     And  you  worked  every  day,  did  you? 

A.     I  worked  every  day  for  a  week. 

Q.     I  see.  And  did  you  use  a  ladder? 

A.     Yes,  sir. 

Q.  Did  you  pick  separately  from  your  husband 
or  did  you  work  with  him  on  individual  trees? 

A.     I  worked  with  my  husband. 

Q.  Did  you  take  a  row,  for  example,  by  your- 
self, and  handle  a  pear  row,  for  example,  on  your 
own  without  your  husband  being  with  you  and 
working  with  you?  A.     No,  sir. 

Q.    You  had  a  ladder?  A.    Yes,  sir. 

Q.  Did  you  handle  the  ladder  or  did  your  hus- 
band? A.     I  handled  the  ladder. 

Q.  And  when  you  were  going  to  pick  a  pear 
tree,  did  you  set  your  ladder?  [187] 

A.    Yes,  sir,  I  did. 

Q.  And  when  you  were  picking  around  the  tree, 
did  you  move  your  ladder  around  the  tree? 

A.     Yes,  I  did. 

Q.  And  when  you  moved  to  another  tree,  for 
example,  did  you  yourself  move  your  own  ladder? 

A.     Sometimes. 

Q.  And  so  far  as  setting  of  the  ladder  is  con- 
cerned during  the  pear  picking  time,  did  you  always 
set  your  own  ladder?  A.    Most  of  the  time. 
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Q.  I  see.  Did  you  understand  then  about  the  set- 
ting of  a  ladder  or  about  tlie  use  of  a  ladder? 

A.     Yes,  sir. 

Q.  There  was  no  need  for  anyone  to  educate  you 
or  teach  you  how  to  set  a  ladder,  you  already  knew  ? 

A.     I  learned  from  observing,  sir. 

Q.  I  see.  And  in  the  setting  of  a  ladder  you  have 
learned  to  set  it  properly  and  carefully? 

A.     Yes,  sir. 

Q.  And  you  were  aware  of  that  by  the  time  that 
pear  picking  came  along  that  fall,  were  you,  how  to 
use  a  ladder  and  how  to  set  it?  Had  you  learned  to 
do  that  by  that  time? 

A.  No,  sir,  I  had  done  no  picking  previous  to 
that.  [188] 

The  Court:  You  mean  by  the  time  the  apple 
trees  came  along?  You  said  '^the  time  pear  pick- 
ing/' you  meant  apple  picking? 

Q.  (By  Mr.  Splawn)  :  By  the  time  the  pear 
picking  came  along,  had  you  learned  during  the 
pear  picking  or  prior  to  pear  picking? 

A.     I  learned  during  the  pear  picking. 

The  Oonrt:  You  had  no  experience  prior  to  pear 
picking?  A.     No,  sir. 

Q.  (By  Mr.  Splawn)  :  And  by  the  time  the  pear 
picking  came  along  had  you  learned  to  use  and  set 
a  ladder?  A.    Yes,  sir. 

Q.  So,  as  has  been  suggested,  by  the  time  apple 
picking  came  long  you  had  learned  to  use  and  set 
ladders? 

A.     I  could  manipulate  it,  I  could  set  it. 
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Q.  I  see,  mthout  any  edification  or  assistance, 
I  assume? 

A.     Unless  the  grass  was  unduly  long. 

Q.  Xow,  the  pear  picking  that  you  did,  was  that 
on  the  Smer  place?  A.     Yes,  sir. 

Q.  And  after  the  pear  picking  did  you  then  start 
to  pick  apples  for  Mr.  Swier? 

A.     There  was  a  period  between. 

Q.  I  see.  As  best  you  recollect,  when  did  that 
apple  [189]  picking  commence? 

A.     The  first  part  of  October. 

Q.  Would  you  say  it  was  in,  I  am  trying  to  pin 
it  down,  as  bevst  you  can,  it  would  be  about  the  first 
week  in  October? 

A.  Either  the  last  of  the  first  week  or  the  fii'st 
of  the  second  week,  yes,  sir. 

Q.  Did  you  pick  continuously,  then,  from  the 
beginning  of  apple  picking  to  the  date  of  the  acci- 
dent? A.     Yes,  sir. 

Q.    And  you  worked  every  day,  I  assimie? 

A.     Yes. 

Q.  And  during  that  apple  picking  season  alx)ut 
how  many  hours  each  day,  if  you  can  state,  did  you 
pick  apples? 

A.  I  would  be  going  out  to  the  orchard  about 
8:00  o'clock  in  the  morning  after  the  children  had 
left  for  school,  and  I  would  remain  until  the  noon 
hour,  come  home  for  lunch,  and  I  would  go  out 
again  about  1 :00  and  remain  until  the  children  had 
coinc^  home  I'nnn  school,  and  then  pick  with  them 
until  about  f):00  o'clock. 
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Q.    And  that  was  every  day? 

A.     That  was  every  day. 

Q.  Now,  dunng-  the  course  of  apple  picking  up 
to  the  17th  of  Octol>er,  had  you  set  your  own  ladder 
or  did  you  have  someone  do  it  for  you?  [190] 

A.     I  set  my  ladder. 

Q.  You  set  your  own  ladder?  And  picked  your 
own  trees?  A.     Not  entirely,  sir. 

Q.  I  see.  And  so  far  as  that  picking'  was  con- 
cerned, did  you  have  any  difficulty  or  trouble  ^^dth 
respect  to  your  ladder  at  any  time? 

A.     No,  sir. 

Q.  So  far  as  the  area  was  concerned  occupied 
by  the  Swier  orchard,  was  it  hillside  land  or  level? 

A.    At  what  pai^ticular  time? 

Q.  Well,  for  example,  the  apple  orchard  where 
you  picked? 

A.    The  apple  orchard  was  practically  level. 

Q.  The  apple  orchard  was  practically  level.  And, 
if  you  know,  how  was  it  irrigated  ? 

A.  By  an  irrigation  system  that  is  corrugated, 
I  would  say  corrugated. 

Q.  Corrugated?  And  were  you  aware  of  that 
during  the  course  of  your  picking  apples  up  until 
the  date  of  the  accident? 

A.    Most  certainly. 

Q.  At  any  time  up  to  the  17th'  of  October,  did 
you  ever  complain  to  Mr.  Swier  or  anyone  there 
about  your  ladder  or  about  anything  concerning  the 
ladder?  A.     No,  sir. 

Q.     If    there    had    been    anything    to    complain 
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about,  would  you  [191]  have  had  any  reluctance  or 

hesitancy  to  speak  to  Mr.  Swier  about  it? 

Mr.  Hudson:  I  am  going  to  object  to  that  ques- 
tion. That  question  presupposes  that  this  lady 
would  have  enough  knowledge  of  a  ladder  to  know 
something  was  wrong. 

Mr.  Si)lawn:  I  say  "anything  to  complain 
about/'  anything  she  learned  to  complain  about. 
I  don't  think  there  is  anything  wT:*ong  with  the 
question,  your  Honor. 

The  Court:  I  ^^dll  let  the  answer  stand  again. 
Would  you  have  had  any  reluctance  to  complain 
about  the  ladder  if  there  was  anything  to  complain 
about,  that  is  what  you  asked,  wasn't  it? 

A.     No,  sir. 

Q.  (By  Mr.  Splawn) :  I  see.  On  tlie  date  of  the 
accident  about  what  time  did  you  go  out  into  the 
field? 

A.  About  8:00  o'clock,  possibly  a  little  earlier; 
the  children  were  out  for  apple  picking,  vacation, 
and  it  is  possible  we  went  to  tlie  field  a  little  earlier. 

Q.  So  it  would  have  been  aroimd  8:00  o'clock,  or 
it  could  have  been  earlier?  A.     Yes,  sir. 

Q.  And  the  time  of  the  accident  I  l)elieve  you 
stated,  was  what?  A.     About  11:00  o'clock. 

Q.  A])out  11:00  o'clock.  Now,  during  that  inter- 
val of  time  [192]  were  you  picking  a])ples? 

A.    Yes,  sir. 

Q.     And  had  you  picked  on  more  tJian  one  tree? 

A.    Yes. 
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Q.  Incidentally,  what  did  you  X)ut  your  apples 
into  when  you  jncked  them  from  a  tree? 

A.    A  box. 

Q.  I  see.  And  you  carried  the  apples  in  a  box  in 
what  manner? 

A.  Oh,  I  am  sorry,  I  thought  what  you  meant, 
what  we  put  them  into  after  we  had  picked  them. 
I  couldn't  put  an  apple  any  place  until  it  was 
picked,  so  I  put  it  into  a  bag  and  subsequently  put 
it  into  a  box. 

Q.  I  see.  That  morning,  the  morning  of  the 
accident,  had  you  made  various  sets  with  your 
ladder?  A.     Yes,  sir. 

Q.  About  how  many  trees  do  you  believe  you  had 
worked  on  that  morning  and  up  to  the  time  of  the 
accident?  A.     I  don't  know. 

Q,    I  see,  it  was  more  than  one  ? 

A.     It  was  morei  than  one. 

Q.  The  tree  that  you  were  working  on  when  the 
accident  oiccurred,  how  much  of  the  tree  had  you 
gotten  picked? 

A.    We  had  nearly  finished  it. 

Q.  Were  you  staying  there  to  finish  the  tree  or 
was  someone  [193]  else  staying  there  to  finish  the 
tree,  or  who  was  to  finish  the  tree? 

A.  My  daughter  and  I  were  picking  on  the  same 
tree;  we  were  to  finish  the  tree,  as  far  as  our  part 
was  concerned. 

Q.  I  see.  Now,  at  the  time  of  the  accident  your 
ladder  was  set  with  respect  to  this  tree,  of  course, 
and  engaged.  Do  you  recall  how  it  was  set  with 
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respect  to  the  tree  itself ;  that  is,  pointed  toward  the 
tree  or  away  from  the  tree,  or  if  you  recall,  you 
may  not. 

A.  The  tongue  of  iha  ladder  w^as  toward  the 
trunk  of  the  tree. 

Q.  I  see.  And  was  it  in  any  proximity  to  boxes 
of  apples  on  the  ground? 

A.  The  boxes  were  adjacent  to  the  trees  that  we 
were  to  put  the  apples  in. 

Q.  That  set,  the  one  that  you  just  referred  to, 
how  if  you  recall,  if  you  do,  do  you  remember  plac- 
ing your  ladder? 

A.     Yes,  I  remember  placing  my  ladder. 

Q.  You  remember  placing  the  ladder  at  that 
particular  set?  A.     Yes,  sir. 

Q.  And  is  your  memory  very  precise  about  it, 
and  you  just  remember  all  tlie  details? 

A.     I  remember  placing  my  ladder. 

Q.     I  see.  And  you  placed  it  solidly?  [194] 

A.    I  did. 

Q.    And  the  tongue  was  centered? 

A.     It  was. 

Q.  And  you  made  sure  tliat  the  ladder  was 
placed  solidly  on  the  groimd?  A.     Yes,  sir. 

Q.  The  way  you  did  that  was  to  place  the  tongue 
in  tlu^  center;  did  you  do  that  with  your  owi  hands? 

A.  T  placed  the  ladder,  I  also  tested  \h^  ladder 
on  both  sid(^s. 

Q.  Y(*s,  and  when  you  placed  tJie  tongue,  for 
(^\am])l(^,  did  yoti  do  that  va\h  your  hands? 
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A.  We  have  to  use  our  hands  to  pusli  out  the 
tongue  of  the  ladder. 

Q.  Then,  to  see  that  the  ladder  was  solid,  you 
tested  it  by  putting  weight  on  it? 

A.  Yes,  sir,  I  also  tested  the  tongue  by  looking, 
usually  we  go  around  the  ladder  and  see  that  the 
tongue  of  the  ladder  was  placed  evenly  and  pre- 
cisely. 

Q.  You  went  around  the  tongue  of  the  ladder  to 
see  that  that  tongue  was  placed  evenly  and  pre- 
cisely? A.     Yes,  sir. 

Q.     In  the  center?  A.     Yes,  sir. 

Q.    And  that  was  the  set?  [195] 

A.    Yes,  sir. 

Q.     The  ladder  was  on  level  ground,  was  it? 

A.     Comparatively,  with  the  terrain. 

Q.  And  the  ground  itself  was  groimd  that  had 
been  disked?  A.     Yes,  sir. 

Q.  It  was  groimd,  it  wasn't  a  hard-surfaced 
ground,  I  take  it? 

A.     jSTot  too  hard,  no,  sir. 

Q.  I  mean,  it  had  some  softness  to  it  by  reason 
of  what  appeared  to  be  disking? 

A.    Yes,  sir. 

Q.  Now,  where  Vv^as  your  husband  about  that 
time,  and  I  am  speaking  of  inmiediately  before  the 
accident? 

A.    Pie  was  on  the  opposite  row,  across  from  us. 

Q.    Did  anyone  see  you  fall? 

A.     I  don't  know. 

Q.    I  mean,  you  never  learned  of  anyone? 


122  Rose  Wong  and  Kent  Wong  vs. 

(Testmiony  of  Rose  Wong.) 
A.     I  don't  know  if  anyone  saw  me  fall  or  not. 


Q 


Do  you  happen  to  remember  the  variety  of 


the  tree ;  it  isn't  material,  Imt  I  would  like  to  know. 

A.    We  were  picking  Delicious. 

Q.  Delicious  at  that  time?  Had  you  picked  Jona- 
than apples  earlier? 

A.     Earlier  in  the  season,  yes. 

Q.  Earlier  in  the  season  you  had  done  the 
Johns?  Now,  it  [196]  is  my  imderstanding  from 
your  testimony  on  direct  examination  that  you  were 
up  the  ladder,  I  believe  you  stated  the  second  nmg 
from  the  top?  A.    Yes,  sir. 

Q.    Would  that  be  including  the  top? 

A.     iSTo,  sir,  we  do  not  call  that  a  nmg. 

Q.  You  do  not  call  that  a  nmg?  You  do  not  call 
the  top  a  nmg?  If  you  did  call  it  a  T\\ng  or  step, 
it  would  be  the  third  step  from  the  top,  would  it 
not? 

A.     If  I  called  the  platform,  which  we  do  not 

Q.  Had  you  been  reaching  for  some  apples  over 
to  your  left? 

A.     I  had  been  picking  apples  to  my  left. 

Q.  I  see.  They  were  not  munediately  in  front  of 
you?  A.     Not  immediately. 

Q.  And,  I  take  it  that  you  were  preparing  to 
come  do\\m  the  ladder?  A.     I  was. 

Q.  You  hadn't  started  down  the  ladder  yet  when 
you  fell  ?  A.I  had  taken  no  step. 

Q.  You  had  taken  no  step?  Now,  were  you  lean- 
ing over  to  one  side  or  to  W\C'  other  at  that  time 
that  you  fell  or  au  instmt  before? 
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A.  I  was  not  leaning  to  one  side  or  the  other, 
I  had  turned  my  body  slightly  to  the  right  to  bring 
my  back  away  from  the  step  so  it  would  not  hit 
the  step.  [197] 

Q.  So  that  the  weight  of  your  body  was  just 
as  much  centered  as  the  tongue  was  centered  in 
that  ladder?  A.     That  I  do  not  know. 

Q.  Well,  you  were  not  leaning  over  to  one  side 
or  the  other? 

A.     Sir,  when  you  say  ^^ leaning"? 

Q.  I  mean  stretching  over  beyond  the  sides  of 
the  ladder.  A.     No,  I  was  not  stretching. 

Q.  No,  part  of  your  body  was  extended  over 
either  side  of  the  ladder,  I  take  it? 

A.  I  am  sure  I  didn't  measure;  a  ladder  is  very 
narrow  at  the  top. 

Q.    Yes. 

A.  If  I  moved  my  body  slightly  to  the  right,  my 
arm,  no  doubt,  would  extend  beyond  the  ladder. 

Q.  But  it  wouldn't  be  any  significant  unbalance 
of  your  weight? 

A.     Sir,  not  of  my  body,  no,  sir. 

Q.  Now,  were  you  impacting  the  ladder  in  any 
way,  jerking  it,  shaking  it,  exerting  any  force  on 
it,  except  just  the  dead  weight  of  your  body? 

A.     No,  sir. 

Q.  So,  all  the  force  that  was  being  exerted  on 
that  ladder  at  the  time  of  the  fall  or  an  instant 
before  was  the  static  dead  weight  of  your  body? 

A.     No,  sir,  there  was  apples.  [198] 
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Q.     And  plus  the  apples? 

A.  And  what  ^Yeight  would  be  exerted  in  my 
movement  to  turn  from  my  left,  slightly  to  my 
right,  slightly. 

Q.  Well,  were  you  lifting  your  feet  off  the  rimgs 
and  changing  the  position  of  your  feet? 

A.     No,  sir. 

Q.  I  see.  So,  the  only  possible  shifting  would 
be  the  tuiTi  of  your  body  as  you  took  the  weight 
of  the  picking  bag  off  the  rungs? 

A.  Are  you  speaking  of  the  shifting  of  my 
body  ? 

Q.     Yes. 

A.     It  w^as  the  slight  turn  of  my  body,  yes,  sir. 

Q.     A  slight  turn?  A.    Yes,  sir. 

Q.     But  you  were  not  stepping  down? 

A.    No,  sir. 

Q.     Both  feet  were  on  the  same  rung? 

A.     Yes,  sir. 

Q.     And  this  turning  was  slight? 

A.     Not  extreme,  no,  sir. 

Q.  And  there  was  no  impact  or  impacting,  by 
that  I  mean  shaking  or  jarring  of  the  ladder,  in 
that  process,  was  there?  A.     No,  sir. 

Q.  Then  the  next  thing  you  became  aware  of, 
the  ladder  [199]   tipped  over  on  you? 

A.  Simultaneous  with  my  slight  movement  to  the 
riglit  to  bring  the  api:>l(^  l)ag  away  from  the  step, 
I  felt  the  ladder  slightly  twist  and  give  under  my 
fec^t,  and  it  went,  it  just  went  out  from  under  me. 

Q.     W(01, 
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The  Court:  (Interposing)  Just  a  moment,  Mr. 
Si)lawn,  let  her  finish. 

Mr.  Splawn:     Pardon  me. 

A.  (Continuing)  I  grabbed  for  the  limb  which 
was  to  my  right.  The  ladder  fell  to  the  groimd 
and  I  did. 

Q.  (By  Mr.  Splawn) :  The  ladder  fell  com- 
pletely to  the  groimd?  A.     Yes,  sir. 

Q.     Did  the  ladder  go  to  the  left? 

A.     Yes,  sir. 

Q.  It  went  to  the  left?  The  apples  w^hich  you, 
of  course,  before  had  been  picking  were  to  your 
left? 

A.     The  apples  were  slightly  to  my  left,  yes,  sir. 

Q.  Now,  you  mentioned  an  occasion  between 
three  and  four  weeks  after  your  entry  into  the  hos- 
pital when  Mrs.  Swier  was  there.  A.     Yes,  sir. 

Q.     At  the  hospital. 

A.     Yes,  sir,  she  visited  me.  [200] 

Q.     What  is  that? 

A.     She  visited  me  at  the  hospital,  yes,  sir. 

Q.  Well,  I  direct  your  attention  to  an  occasion 
to  which  you  testified  on  direct  examination  that 
between  three  and  four  weeks  after  entering  the 
hospital  Mrs.  Swier  was  there  and  \dsited  you,  and 
then  you  testified  as  to  some  remark  or  statement 
that  Mrs.  Swier  made,  do  you  remember  the  occa- 
sion now  to  which  I  am  referring? 

A.     Yes,  I  do. 

Q.  Now,  you  have  a  very  precise  memory  of 
that,  I  presume?  A.     I  do. 
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Q.  And  on  that  occasion  or  on  that  day  were 
yon  snffering  from  any  incompetency  or  inability 
to  think  or  know  what  you  were  doing? 

A.     No,  I  was  not  incompetent. 

Q.  You  were  not  incompetent?  Your  memory 
of  what  occurred,  so  far  as  the  accident  was  con- 
cerned, was  just  as  acute  and  as  good  then  as  it 
is  today?  Were  you  suffering  from  any  lack  of 
memory  or  inability  to  remember? 

A.  No,  I  suffered  from  no  lack  of  memory.  I 
have  received  medicines  at  various  times,  pain- 
killers. 

Q.  I  am  speaking  now%  directing  your  attention 
specifically,  Mrs.  Wong,  to  the  occasion  which  you 
testified  about  on  direct  examination,  that  occasion 
being  between  three  and  four  weeks  after  your 
entry  into  the  hospital  and  it  [201]  was  an  occa- 
sion when  Mrs.  Swier  happened  to  l)e  there  and 
made  a  statement,  do  you  remember  the  occasion? 

A.     Yes,  sir. 

Q.  Now,  I  now  ask  you  on  that  date  w^ere  you 
suffering  from  any  lack  of  memory  or  suffering 
from  anything  that  w^ould  cause  you  not  to  remem- 
ber precisely  and  accurately  wiiat  had  happened  to 
you  in  the  accident?  A.     No,  sir. 

Q.  Now,  you  mentioned  on  your  direct  examina- 
tion that  some  gentleman  liad  l)oen  there,  had 
visited  you  at  the  time  Mi-s.  SA\ier  was  there? 

A.     Yes,  sir. 

Q.     And  had  taken  some  statement  from  you? 

A.     Yes,  sir. 
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Q.  And  you  told  him,  I  suppose,  as  best  you 
could  recollect  at  that  time,  what  had  happened  to 
you  in  the  fall,  did  you  not? 

A.     I  related  some  circumstances. 

Q.     I   see.     Do  you  remember  signing  a  state- 
ment? A.     I  signed  it.   [202] 
***** 

Q.  (By  Mr.  Splawn) :  Mrs.  Wong,  at  the  time 
of  the  accident  did  you  hear  any  sound  at  the  top 
of  the  ladder  or  anywhere  else  on  the  ladder? 

A.     No,  sir. 

Q.  You  say  it  gave  away,  I  was  wondering 
whether  you  heard  any  sound?  A.     No,  sir. 

Q.  I  mean  any  creaking,  or  whatnot,  to  indicate 
any  play  or  looseness? 

A.     I  heard  no  soiuids. 

Q.  You  heard  no  sounds?  Now,  you  mentioned 
on  direct  examination  at  the  time  of  leaving  the 
hospital  you  returned  home.  By  that  do  you  mean 
that  you  were  actually  maintaining  a  permanent 
home  at  that  time  on  the  Swier  place? 

A.     No,  sir. 

Q.  After  you  left  the  Swier  place  in  April  of 
the  following  year,  I  take  it,  I  think  I  heard  you 
say  that,  or  maybe  it  was  in  the  opening  statement, 
April,  1956,  when  you  left  the  Swier  place,  or  could 
I  be  mistaken?  [230] 

A.  It  was  in  the  spring,  I  can't  tell  you  if  it 
was  April,  but  it  was  in  the  springtime. 

Q.  I  see.  And  during  that  period  of  time  you 
were    occupying   the  tenant   house   on   the    Swier 
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place?  A.     Up  to  that  time,  yes,  sir. 

Q.  They  were  making  no  charge  for  that,  were 
they?  A.     No,  sir. 

Q.  Now,  where  did  you  go,  did  you  say,  when 
you  left  there? 

A.  I  rented  a  house  that  was  on  North  Cowiche 
Road. 

Q.  And  you  remained  there  mitil  the  spring  of 
1957?  A.     Fall  of  1957. 

Q.  Fall  of  1957?  WeU,  then,  had  that  become 
your  permanent  home?  A.     Oh,  no,  sir. 

Q.     Well,  your  husband  was  with  you? 

A.     He  was. 

Q.  Where  was  your  home,  if  that  wasn't  your 
home? 

A.  I  was  paying  for  a  home  at  that  time  in 
Boise,  Idaho. 

Q.     Oh,  I  see.     You  were  not  occupying  it? 

A.     Not  at  that  time,  no,  sir. 

Q.     Nor  your  husband?  A.     No,  sir. 

Q.  I  see.  You  mentioned  that  one  time,  as  I 
recall,  you  said  in  the  forepart  of  January,  1956, 
Mr.  Swier — correct  me  if  I  am  mistaken — had  sat 
down  at  the  table  [231]  at  your  place  and  drawn 
a  diagram? 

A.     Subsequent  to  his  return,  yes,  sir. 

Q.     Do  you  have  that  piece  of  paper? 

A.     No,   I   don't. 

Q.     Didn't  you  save  it?  A.     No,  I  did  not. 

Q.  You  have  had  several  conversations  with  both 
Mr.  and  Mrs.  Swier  concerning  the  accident? 
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A.    Yes. 

Q.  And  they  inquired  of  you,  did  they  not,  as 
to  what  happened? 

A.  No,  I  cannot  remember  that  they  inquired 
of  me  of  what  happened. 

Q.  You  don't  remember  them  coming  out  to 
you  either  at  the  hospital  or  after  you  returned  to 
their  phice  from  the  hospital,  and  asking  what  had 
happened?  A.     No,  sir. 

Q.  They  showed  no  curiosity  at  all  to  find  out 
from  you  what  had  happened? 

A.  I  don't  remember  they  asked  me  what  hap- 
pened. 

Mr.  Splawn:     That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Gavin) :  Mrs.  Wong,  when  is  it  do 
I  understand,  that  you  first  came  here  to  the  Ya- 
kima Valley?  [232] 

A.  With  regard  to  the  accident  and  events  sur- 
roimding  it? 

Q.  Yes,  w^here  you  remained  for  any  length  of 
time  before  it  happened? 

A.     I  came  to  the  valley  in  Jime,  1955. 

Q.  Do  I  understand  by  that  that  you  must  have 
been  here  before,  you  and  your  husband,  on  other 
occasions  in  the  past? 

A.  My  husband  had  visited  in  the  valley,  not  to 
reside,  in  1945.  I  had  resided  in  the  same  tenant 
house  for  three  or  four  months  to  assist  in  reli- 
gious work. 
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Q.  I  see.  Do  I  understand  that  you  are  a  mis- 
sionaiy  as  well  as  your  husband,  or  just  yourself? 

A.     Both  of  us. 

Q.  Both  of  you.  Are  you  an  ordained  min- 
ister? A.     Yes,  I  am. 

Q.     I  see,  and  your  husband,  too? 

A.     Yes,  sir. 

Q.  I  am  not  familiar  with  this ;  the  reason  I  ask 
you,  Mrs.  Wong,  do  you  have  some  church  that 
employs  you,  the  two  of  you? 

A.     Not  at  present,  sir. 

Q.  Have  you  in  the  past  been  employed,  you 
talk  about  a  $300  compensation. 

A.     We  do  not,  we  are  not  employed. 

Q.     I   see.    [233]  A.     As   missionaries. 

Q.  Well,  the  thing  I  am  curious  about  is  that 
you  say  that  there  has  been  a  loss  of  income  of 
$350  a  month  to  you  as  a  missionary.  Now,  where 
would  you  get  that  $350,  would  somebody  give  it 
to  you,  or  how  does  that  work  out? 

A.  We  continually  engaged  in  religious  work, 
going  from  place  to  place,  holding  meetings  at  their 
invitation.  We  were  given  free-will  offerings;  w^e 
were  also  helped  by  our  friends. 

Q.  I  see.  These  sums  of  money  that  you  believe 
you  may  lose  by  reason  of  your  accident  are  con- 
tributions that  are  made  at  services  wliich  you  and 
your  husband  might  hold,  is  that  what  I  under- 
stand? 

A.     Would  you  please  state  that  question  again? 

Q.     Well,    do   you   travel   from   place   to   place, 
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do  you  and  your  husband,  do  you  hold  meetings 
and  services  and  yon  pass  the  plate  and  people 
contribute  to  you? 

A.  I  don't  pass  the  plate,  no,  sir.  The  plate  is 
passed. 

Q.     The  plate  is  passed  and  the  money  is  in  it? 

A.    Yes,  sir. 

Q.     That  is  the  source  of  the  $350? 

A.     Some  of  it,  yes,  sir. 

Q.  Well,  is  there  some  other  source  that  you 
consider?  A.     Oh,  yes.   [234] 

Q.     Wliat  is  that? 

A.  I  liave  had  many  friends  who  are  interested 
in  our  work  o^er  the  years  who  continually  con- 
tribute to  our  work. 

The  Court:  May  I  ask  a  question  just  to  clear 
it  up  in  my  mind:  Were  you  on  any  regularly 
fixed  salary  from  a  missionary  organization  or  a 
church  organization?  A.     No,  sir. 

The  Court:    You  were  not?    All  right. 

Q.  (By  Mr.  Gravin)  :  I  see.  Well,  then,  per- 
haps you  can  explain  to  us  why  is  it  that  these 
people  will  no  longer  contribute  to  you  and  your 
husband  because  you  have  had  this  injury? 

A.     Did  I  state  they  no  longer  contributed  to  us  ? 

Q.     What? 

A.  Did  I  say  they  no  longer  contributed?  At 
the  present  time  we  are  not  engaged  in  these  meet- 
ings. 

Q.  Well,  my  understanding  is,  Mrs.  Wong,  I 
am  sure  that  you  will  continue  with  your  work? 
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A.     I  am  unable  to  do  it. 

Q.     What?  A.     I  am  unable  to  carry  on. 

Q.  And  what  is  that  tliat  you  are  unable  to 
carry  on? 

A.  I  am  unable  to,  either  by  myself,  to  carry 
on  religious  work,  or  to  assist  my  husband  in  in- 
terpreting. 

Q.     Is  he  capable  of  doing  it?   [235] 

A.     Xot  alone,  sir. 

Q.  Would  you  mind  giving  me  an  example  of 
the  kind  of  work  that  you  carried  on,  I  really  don't 
understand,  Mrs.  Wong,  what  it  is  that  you  did? 

A.  Evangelistic  meetings,  helping  in  various 
churches  in  various  ways,  such  as  teaching  the 
Bible,  teaching  Sunday  school. 

Q.  Have  you  done  that  kind  of  work  out  in  the 
Cowiche  area?  A.     Oh,  yes,  sir. 

Q.  I  see.  Do  you  continue  with  that  kind  of 
work  now  ?  A.     I  am  not  engaged  in  anything. 

Q.     Does   Mr.   Wong   continue   with   it? 

A.     He  is  imable  to. 

Q.     By  reason  of  this  accident? 

A.     I  am  unable  to  assist  him. 

Q.    I  see.     What  assistance  does  he  need? 

A.     I  am  his  interpreter. 

Q.  I  see,  and  that  requires  you  to  interpret 
what  he  says?  A.     Yes,  sir. 

Q.  Now,  Mrs.  Wong,  when  you  came  to  the  val- 
ley then  in  1955  and  before  this  accident  occurred, 
is  that  the  reason  you  and  Mr.  Wong  came  here, 
to  do  evangelistic  and  missionary  work? 
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A.  When  we  came  to  the  valley  in  1955  we  ex- 
pected to  stay  several  weeks  to  pick  fmit  to  aug- 
ment our  income.  [236] 

Q.  Then,  did  you  have  any  plan  or  contract,  or 
anything  of  that  sort.,  to  do  work  any  other  place? 

A.     Previous  to  that  time,  I  did. 

Q.     I  see.    Well,  what  happened  to  that  work? 

A.     That  didn't  work  out. 

Q.  You  mean,  the  contract  which  you  had  to  do 
the  work  was  what,  was  not  completed? 

A.     Was  not  fulfilled  by  the  other  party. 

Q.  I  see.  Did  you  receive  any  payment  from 
them  on  account  of  their  failure  to  fulfill  their 
contract?  A.    We  received  compensation. 

Q.     Covering  what  period  of  time? 

A.  No  time  was  stated.  Our  contract  was  for 
two  years. 

Q.     Two  years  from  when? 

A.    Prom  the  fall  of  1954  on. 

Q.     To  the  fall  of  1956? 

A.     It  would  have  covered  that,  yes,  sir. 

Q.  Was  it  some  church  organization  that  em- 
ployed you?  A.     Yes,  it  was. 

Q.  I  see.  And  you  say  that  when  they  didn't 
go  through  with  the  contract,  did  they  make  you 
some  payments  to  cover  the  period  from  '54  to  '56  ? 

A.     No,  not  immediately,  sir. 

Q.     Did  they,  eventually? 

A.     Eventually  they  did.   [237] 

Q.     Since  you  suggest  that  you  would  lose  in- 
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come  of  $350  a  month,  Mrs.  Wong,  from  the  time 
of  your  injury,  would  you  mind  telling  us  how 
much  income  you  did  receive  from  that  source  from 
this  church  organization  for  the  two  years,  in  '54? 

A.  They  contracted  to  pay  Mr.  Wong  and  I  $350 
a  month  for  our  living  expenses,  plus  adequate 
funds  to  cover  the  care  of  our  three  oldest  children, 
who  were  then  living  with  the  Swiers. 

Q.  How  much  money  did  they  pay  you  in  sat- 
isfaction of  that  obligation? 

A.     I  am  not  allowed  to  tell  you,  sir. 

Q.  Well,  you  were  asking  for  $350  a  month  from 
these  y^eople  here,  Mrs.  Wong,  from  the  time  of 
your  injury.  Now,  if  you  received  some  compensa- 
tion from  some  other  source  that  covers  '54  to  '56, 
that  would  serve  to  reduce  that.  I  think  it's  only 
fair  you  tell  us  what  it  is. 

A.  No,  sir,  I  didn't  receive  it  for  that  period 
and  I  signed  a  statement  not  to  disclose  the  amount 
of  that  settlement. 

Q.     Well,  what  period  did  you  receive  it  for? 

A.  There  was  no  period  stated  in  the  settlement, 
sir.  [238] 

*    *    *    -x-    * 

Q.  Your  husband,  you  say,  has  done  no  work 
of  any  kind  in  the  missionary  field  since  your  acci- 
dent? 

A.  My  husband  has  not  done  any  missionary 
work  since  my  accident.  [240] 

Q.  Or  any  religious  or  evangelical  work  of  any 
kind?  A.     No,  no  traveling. 
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Q.     Has  he  done  any  locally? 

A.  He  might  have  talked  one  or  two  occasions, 
but  not  as  a  steady  thing. 

Q.  Is  it  your  intention,  Mrs.  Wong;  I  am  sorry 
if  I  don't  keep  my  voice  u]),  just  tell  me  l)ecause 
I  want  you  to  hear  Avhat  I  ask  you;  do  I  under- 
stand that  it  is  your  intention  because  of  this  acci- 
dent, now  to  abandon  this  missionary  or  religious 
work  that  you  have  done  in  the  past? 

A.  I  am  forced  by  reason  of  disability  to  dis- 
continue my  work. 

Q.  You  plan  to  maker— you  have  no  plans  to  re- 
sume it  on  any  basis,  limited  or  otherwise? 

A.     No,  I  don't  at  present,  sir. 

Q.     Nor  does  your  husband? 

A.     At  present,  no,  sir. 

Q.  Now,  I  got  the  impression  once  in  your  testi- 
mony that  you  had  only  picked  fruit  for  a  few 
days  before  the  accident  happened,  and  in  another 
part  of  your  testimony  that  you  had  come  up  here 
in  the  early  summer  and  had  picked  during  most 
of  the  summer.     Now,  what  is  the  situation? 

A.     No,  sir,  I  didn't  pick  during  the  summer. 

Q.  How  many  days  had  you  picked  before  your 
accident  occurred? 

A.  I  picked  a  week  at  pears,  and  we  had  been 
about  a  week  on  the  apples  when  the  accident  oc- 
curred. 

Q.  I  see.  Do  I  then  imderstand  that  your  hus- 
band, however,  had  done  work  in  addition  to  that 
in  the  fruit?  A.    Yes,  he  had. 
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Q.     Did  he  have  a  regular  job  mth  Mr.  Swier? 

A.     No,   sir. 

Q.  Well,  did  he  work  every  day  from  the  time 
he  came  here  in  1955  until  you  were  injured? 

A.     No,  sir. 

Q.     AVhat  days  did  he  work? 

A.  I  can't  tell  you,  sir,  it  was  maybe  one  day, 
maybe  five  days;  it  was  not  regular  work. 

Q.    What  type  of  work  did  he  do? 

A.  He  picked  cherries  maybe  six  days.  He 
painted  a  vshed  and  he  propped  a  few  apples.  I 
believe  he  thinned  apples  perhaps  one  or  two  days, 
as  my  memory  gives  it  to  me  now. 

Q.  Is  this  in  addition  to  that;  did  the  two  of 
you  pursue  your  religious  work  in  the  Cowiche 
area,  did  you  continue  to  do  religious  work  besides 
your  husband  picking  fruit  and  you  picking  fruit? 

A.  We  were  busy  with  Mr.  and  Mrs.  Swier 
carrying  on  Sunday  [242]  school  work.  We  were 
helping  as  much  as  we  could  in  the  Simday  school. 

Q.  AVhere  did  your  compensation  come  from 
during  that  period? 

A.     From  friends  interested  in  us. 

Q.  Did  the  Swiers  pay  anything  for  the  work 
that  you  did  in  the  fruit  or  on  their  ranch? 

A.  When  we  were  hired  by  the  Swiers  they 
paid  lis. 

Q.  T  see.  Now,  that  was  the  situation  you  were 
in  and  the  way  that  you  were  earning  your  living, 
practically,  if  T  may  use  that  term,  at  the  time 
that  the  accident  occurred?  A.     Yes,  sir. 
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Q.  You  had  at  that  time,  th(^n,  no  contract  of 
any  kind  to  go  out  into  the  missionary  field? 

A.     No,  sir. 

Q.  Now,  after  the  accident  occurred,  how  long 
did  you  and  your  husband  continue  to  live  here  at 
Cowiche? 

A.     Until  the  first  of  August,  1957. 

Q.     Then  you  moved  to  where? 

A.     Portland,  Oregon. 

Q.     Now,  is  that  where  you  now  reside? 

A.     It  is. 

Q.  Well,  how  long  has  it  been  since  either  you 
or  Mr.  Wong  lived  in  Idaho,  Mrs.  Wong? 

A.    We  left  Idaho  in  the  fall  of  1955.  [243] 

Q.     You  were  injured  in  the  fall  of  1955? 

A.     That  is  right. 

Q.  Well,  how  did  you  leave  Idaho  in  the  fall  of 
'55? 

A.     Oh,  I  beg  your  pardon,  the  fall  of  '54. 

Q.     Fall  of  '54?  A.     I  am  sorry,  sir. 

Q.     Where  had  you  lived  in  Idaho? 

A.     Boise. 

Q.     Boise?  Were  you  doing  religious  work  there? 

A.    Yes,  I  was. 

Q.    And  your  husband?  A.    Yes,  he  was. 

Q.  Did  you  have  any  other  source  of  income 
there  other  than  religious  work? 

A.     No,  we  did  not. 

Q.     Were  you  affiliated  with  some  church  there? 

A.    Yes,  I  was. 
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Q.  What  happened  to  that  work  in  Idaho,  why 
did  you  leave  there? 

A.  AVe  discontinued  that  place  because  we  had 
accepted  a  contract  mth  a  new  party  in  the  reli- 
gious work. 

Q.  And  where  did  that  involve  you  going  to 
perform  it?  A.     To  the  foreign  field. 

Q.  To  the  foreign  field?  You  then  left  Idaho 
in  the  fall  of  '54,  and  where  did  you  go  then?  [244] 

A.     We  went  to  Portland,  Oregon. 

Q.  And  then  from  Portland,  Oregon,  I  take  it, 
you  came  here  in  June  of  '55?  A.     Yes,  sir. 

Q.  And  remained  here  im^til  August  of  '57,  and 
returned  to  Portland?  A.     Yes,  sir. 

Q.  Are  you  employed  down  there  at  all  now, 
Mrs.   Wong?  A.     No,  I  am  not. 

Q.     Or  your  husband? 

A.     Yes,  he  is  at  present  working  part-time. 

Q.     I  see.    What  is  his  employment  now? 

A.     He  works  part-time  at  a  cleaners. 

Q.     At  a  cleaning  establishment? 

A.     Yes,  sir. 

Q.  I  see.  Now,  Mrs.  Wong,  when  you  fell  or 
had  your  fall,  I  am  personally  not  concerned  how 
it  liappened,  so  don't  worry  about  that  part  of  it; 
T  am  concerned  with  what  happened  to  you  in  the 
fall.  How  did  you  strtke,  what  did  your  body 
strike^,  and  wliat  happened  to  you,  do  you  mind 
telling  me  that? 

A.     I  cannot  tell  you  what  my  legs  struck.     It 
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niiist  have  been  a  hard  substance  to  shatter  tlie 
bon(\s  in  my  leg,  and  after  I  had  landed  ('nil  length 
on  my  back,  I  put  out  my  foot.  I  felt,  well,  numb 
to  my  hip,  and  put  my  [245]  foot  up  and  I  saw  the 
jagged  bones  sticking  out  through  my  sock. 

Q.  You,  undoubtedly,  fell  on  your  left  leg  or 
ankle,  did  you  not?  A.     I  cannot  tell  you. 

Q.  You  don't  know  what  part  of  your  body  hit 
what  at  the  time  of  the  first  injury? 

A.  I  know  my  leg  hit  some  tiling;  what,  I  don't 
know. 

Q.     Sometliing  hard?  A.     Yes,   sir. 

Q.  Was  there  anything  aroimd  imder  the  ladder 
l)esides  dirt  or  disked  soil  that  you  could  have 
struck,  Mrs.  Wong,  as  you  remember? 

A.     Not  hard  substance,  sir. 

Q.     Boxes,   for  example? 

A.     Not  in  closeness. 

Q.  I  see,  or  the  ladder  itself;  perhaps  you  may 
have  fallen  on  it? 

A.  I  think  that  could  have  been  possible,  I  don't 
know. 

Q.  You  are  conscious  that  your  leg  or  ankle,  the 
left  one  I  am  referring  to,  must  have  struck  some- 
thing that  was  hard? 

A.  Well,  it  was  so  simultaneous,  sir,  that  as  it 
stnick  it  was  numb  clear  to  the  hip.  I  had  that 
instant  sensation.   [246] 

Q.  Now,  you  have  shown  us,  Mrs.  Wong,  and 
the  gentlemen  here  of  the  jury,  a  scar  on  the  left 
side  of  your  ankle,  a  long  scar  running  up   and 
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doAA^i.     Is  that  the  point  at  Avhich  the  bones  eom- 

ponnded  or  went  through  the  leg,  finally? 

A.  What  1  showed  the  jury  vras  half  a  leg,  it 
couldn't  be  a  point,  but  the  point  where  the  bones 
protruded  was  at  this  (indicating). 

Q.  Yes,  you  are  x>ointing  to  the  area  of  com- 
pression of  the  deepest  part  of  your  scar,  is  that 
right?  A.     Yes,  sir. 

Q.  Now,  you  haven't  expressed  any,  or  given  us 
any  statement  about  any  pain  that  you  had  at  the 
time  that  you  fell,  but  I  presume  you  must  have 
had  some,  didn't  you? 

A.  I  fainted;  when  I  came  to  I  felt  extreme 
pain. 

Q.     And  that  extreme  pain  was  felt  where? 

A.  I  was  utterly  ill  vdtli  it  all  over,  particu- 
larly, of  course,  in  my  leg. 

Q.  Have  you  had  any  medical  training  at  all, 
Mrs.  Wong?  A.     No,  sir. 

Q.  Had  you  ever  been  in  a  hospital  before  this 
particular  time  you  went  t-o  Memorial? 

A.  No,  sir;  that  is,  with  the  exception  of  the 
birth  of  my  children. 

Q.  Yes,  other  than  for  childbirth  you  had  not 
had  any  [247]  injury  or  illness  that  confined  you 
to  a  hospital  ?  A.     No,  sir. 

Q.  Had  you  had  any  condition  of  illness  or  in- 
Jury  at  all  h(^r(^  in  the  Cowiche  area  from  the  time 
you  arrived  here  in  '55  until  this  accident  hap- 
penc^d,  that  would  give  you  any  knowledge  of  Dr. 


Walter  Swier  and  Laura  A.  Swier         141 

(Testimony  of  Rose  Wong.) 

Zimmerman,  for  example,  of  who  he  was  or  where 

lie  practiced?  A.     No,   sir. 

Q.  Did  you  even  know  his  name  at  the  time 
this  accident  occurred  ?  A.     No,  sir,  I  did  not. 

Q.  What  ahout  Dr.  Lugar,  did  you  know  who 
he  was?  A.     No,  I  did  not. 

Q.     Or  where  he  practiced? 

A.     No,  I  did  not. 

Q.  Did  you  have,  then,  any  prejudice  or  feeling 
against  medical  doctors  at  all,  as  such,  Mrs.  Wong? 

A.     Oh,  no,  sir. 

Q.  I  don't  gather  that  you  objected  in  any  way 
to  Mrs.  Swier  calling  Dr.  Zimmerman  to  take  care 
of  you  after  you  had  had  this  fall,  did  you? 

A.     No,  I  did  not  object. 

Q.  Did  you,  when  you  fell  and  were  in  the  or- 
chard, did  you  retain  or  regain  consciousness  after 
you  fainted?  A.    I  regained  consciousness. 

Q.  Were  you  aware  of  what  was  going  on,  or 
did  you  suffer  from  shock  at  all? 

A.     I  was  aware  of  what  was  going  on. 

Q.  Do  you  know  what  I  mean  by  shock,  a  feel- 
ing of  coldness,  illness,  following  a  severe  injury; 
did  you  have  any  feeling  of  that  kind? 

A.  I  felt  pain  and  I  felt  an  illness,  but  I  was 
conscious. 

Q.  Do  you  know  whether  or  not  you  were  in  a 
state  of  shock,  however? 

A.  No  (witness  shakes  head).  I  know  that  I 
was  competent  as  I  directed  those  aroimd  to  make 
a  splint  for  my  leg.     That  is  how  I  can  measure 
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that  I  was  conscious  enough  to  tell  them  how  to 

make  the  splint. 

Q.  I  see  you  directed  someone  to  make  a  splint 
for  you?  A.    Yes,  sir. 

Q.    Who  was  that? 

A.  I  believe  Mr.  Swier  and  the  rest  of  the  pick- 
ers had  gathered  roimd,  and  they  were  wondering 
at  the  time,  they  wanted  to  place  me  on  a  sofa,  a 
lawn  lounge,  and  of  course,  the  leg  was  dangling 
and  they  knew  that  I  couldn't  be  moved  in  that 
condition.  I  said,  ''Break  the  prop  and  slide  it 
imder  and  tie  it  above  and  below,"  which  was  done. 

Q.    I  see.     Someone  took  a  tree  prop? 

A.    Yes,  sir.  [249] 

Q.     "^A^iich  is  a,  well,  it's  a  board,  isn't  it? 

A.    Yes. 

Q.  And  tied  it  onto  your  fractured  leg  above 
and  below  the  bone? 

A.  Well,  I  know  they  tied  it  above  and  below 
the  area,  I  cannot  point  to  it. 

Q.  Do  you  remember,  did  you  know  that  some- 
one had  called  for  a  doctor? 

A.     Mrs.  Swier  told  me  she  had  called. 

Q.  But  I  mean  were  you  aware  that  a  doctor 
had  been  called  as  these  things  were  going  on  in 
the  orchard  and  the  splint  was  being  fixed? 

A.  She  came  out,  I  don't  know  at  what  junc- 
ture in  the  excitement,  but  she  told  me  previous  to 
the  arriving  of  the  ambulance. 

Q.     Now,   do  you  remember  any  nurse  coming 
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there  and  giving  you  any  care  or  assistance  before 

the  ambulance  arrived? 

A.  The  nurse  came  but  she  couldn't  give  me 
any  assistance. 

Q.  I  see.  Did  she  give  you  any  medication  or 
drugs  or  ])ain  relievers,  or  anything  of  that  sort, 
at  the  time  you  were  there  and  before  you  went 
in  the  ambulance? 

A.  She  had  in  her  hand  a  syringe  and  I  asked 
her,  *'Is  that  demerol?"  She  said,  ''Yes."  I  said, 
"I  am  allergic  to  demerol,''  so  she  did  not  give  me 
the  injection. 

Q.  T  see.  You  had  had  demerol  before,  then, 
I  take  it?  [250]  A.     Yes,  I  had. 

Q.  I  see.  Now,  did  the  ambulance  attendants 
give  you  any  kind  of  medication  ?  A.     No,  sir. 

Q.     Drugs,  or  anytliing  of  that  sort? 

A.     No,  sir. 

Q.  About  what  time  of  day  would  you  say  it 
was,  Mrs.  Wong,  that  you  sustained  this  fall? 

A.     About  eleven  o'clock  in  the  morning. 

Q.  And  do  you  remember  about  what  time  it 
was  you  reached  the  hospital? 

A.  In  my  judgment  it  was  between  twelve  and 
one. 

Q.  Between  twelve  and  one?  And  an  hour  to 
two  hours  after  you  had  sustained  the  fall? 

A.  The  ambulance  didn't  arrive  until  quite  a 
good  deal  of  time  had  elapsed. 

Q.  Well,  your  best  recollection  would  be  that  it 
was  between  an  hour  to  two  hours  after  you  fell 
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before  you  were  physically  delivered  to  Valley  Me- 
morial Hospital?  A.     Yes. 

Q.     Had  you  ever  been  in  this  hospital? 

A.     No. 

Q.  Or  have  any  knowledge  about  it  or  know 
of  the  people  there?  Did  you  have  any  knowledge 
about  it  or  know  of  the  people  or  nurses  who  treated 
people  in  Memorial  [251]  Hospital? 

A.  No,  I  was  not  acquainted  with  the  nurses 
or  any  of  the  people. 

Q.  T  take  it  you  made  no  objection  to  being 
taken  to  tliis  hospital  for  treatment? 

A.     No,  sir. 

Q.  Well,  where  were  you  taken  to  when  you 
first  arrived  there  with  the  ambulance  attendants? 

A.     Emergency. 

Q.  Do  you  remember  where  that  is  in  the  hospi- 
tal, for  example,  as  compared  to  where  you  later 
were  in  rooms  or  in  siu^geries? 

A.     No,  sir,  I  could  not  tell  you. 

Q.  I  see.  Bj  this  time  were  you  still  in  a  state 
of  serious  pain,  were  you? 

A.     It  was  painful,  yes,  sir. 

Q.     Severely  painful? 

A.     It  was  a  severe  pain,  yes,  sir. 

Q.  Were  you  given  any  sedation,  any  drugs, 
any  injections  of  any  kind  when  you  got  to  the 
hospital  and  were  in  emergency? 

A.  I  arrived  in  the  emergency  and  I  remember 
expressing  again,  "Please  don't  give  me  demerol." 

Q.     Tliat  was  expressed  to  whom? 
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A.     The  nurse  and  attendants.   [252] 

Q.    I  see. 

A.     Subsequently  she  gave  me  a  shot  of  morphine. 

Q.     How  do  you  know  it  was  morphine? 

A.  The  orderly  stood  on  one  side,  the  nurse  on 
the  other.  The  nurse  said,  "Shall  I  give  her  mor- 
phine?'' The  orderly  says,  "Well,  if  you  had  a 
broken  leg,  what  would  you  do?"  And  she  gave 
me  the  shot. 

Q.     This  is  in  emergency?  A.     That  is  right. 

Q.  I  am  curious  about  this  person  you  describe 
as  an  orderly.    Why  do  you  say  it  was  an  orderly? 

A.     Well,  he  was  of  the  male  gender. 

Q.  I  see.  Do  you  understand  what  an  orderly 
is  at  a  hospital,  what  he  does? 

A.  I  am  not  acquainted  altogether  with  his 
work,  no,  sir. 

Q.     I  see.     There  was  some  man  there? 

A.    He  had  on  a  uniform,  sir. 

Q.     A  white  uniform? 

A.     I  cannot  tell  you  the  color  of  it. 

Q.  This  is  a  different  place,  however,  than  the 
surgical  room  to  which  you  were  later  taken? 

A.    Yes,  sir. 

Q.  ^\jid  these  would  be  different  people,  would 
they,  than  were  in  the  surgery,  this  orderly  and  this 
nurse  ? 

A.  T  cannot  tell  you  what  nurses  wheeled  me  to 
surgery  [253]  because  they  stand  behind  your  head, 
you  don't  got  a  view  of  their  face. 

Q.     You  were  on  a  table  of  some  kind? 
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A.  I  was  put  on  a  stretcher  after  they  took 
X-rays,  yes,  sir. 

Q.     Laying  on  your  back?  A.    Yes. 

Q.  Now,  were  you  taken  to  some  place  to  have 
X-rays  taken?  A.     No,  sir. 

Q.    And  Avhere  wev^  the  X-rays  taken? 

A.     In  emergency. 

Q.     And  in  this  same  emergency  place? 

A.    Yes,  sir. 

Q.  Do  you  remember  who  took  those,  was  it  men 
or  women  ?  A.     I  can't  tell  you. 

Q.    You  just  know  they  were  taken? 

A.     Yes,  sir. 

Q.  Did  the  morphine  have  any  effect  on  you,  do 
you  believe,  that  you  were  given? 

A.     I  don't  know,  sir. 

Q.  I  see.  Do  you  know  how  long  it  was  that  you 
were  in  this  emergency,  Mrs.  Wong? 

A.     No,  sir,  I  don't  know  how  long. 

Q.  Do  you  know  when  it  was  that  you  reached 
the  surgery? 

A.  As  soon  as  they  finished  the  X-rays  they  put 
me  on  the  [254]  stretx^her  and  took  me  immediately. 

Q.  You  were  lying  on  your  back  and  being 
pushed  on  a  cart? 

A.     Yes,  a  long  cart^  stretcher. 

Q.  Had  anybody  removed  this  splint  at  that 
tim(^  ?  A.     No,  sir. 

Q.     TTad  anyone  examined  your  woimd? 

A.     No,  sir. 
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Q.  You  were  takc^n  to  some  other  place  in  the 
hospital,  however,  on  this  cart? 

A.     Surgery. 

Q.  Yes,  and  you  recognized  it  as  a  surgery,  did 
you,  when  you  went  in?  A.     Yes,  sir. 

Q.  Now,  how  were  the  people  dressed  in  the  sur- 
gery, do  you  remember  that,  men  and  women? 

A.  They  had  caps.  I  can't  tell  you  the  cut  of 
their  imifonns.  I  was  aware  it  was  not  ordinary 
dress. 

Q.  I  see.  Yon  w^re  aware  of  something  about 
their  dress  that  indicated  this  was  a  surgery  you 
were  going  to? 

A.  No',  sir,  I  saw  the  above  apparatus.  I  was 
placed  on  the  table  for  surgery. 

Q.  Did  these  men  and  women  who  were  in  this 
surgical  room  w^ear  masks,  for  example,  over  their 
mouths? 

A.  My  memory  is  quite  clear  that  some  of  them 
did,  yes. 

Q.  And  they  wore  tight-fitting  caps  on  their 
heads?  [255] 

A.  Well,  they  are  small  hats  that  fit  down  over 
the  head  in  this  fashion,  sort  of  square-like  (indi- 
cating) . 

Q.  Did  you  understand  when  you  went  there, 
from  some  source,  that  some  surgical  procedure  was 
going  to  be  performed  on  you? 

A.  I  imderstood  that  I  would  be  attended  to 
medically. 
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Q.  I  see.  Now,  were  you  in  a  state  of  shock  at 
that  time? 

A.  I  Avas  not  in  shock  to  the  extent  that  I  did 
not  imderstand  what  was  being  said  to  me  and  what 
was  being  done  to  me. 

Q.  How  many  people  were  there  in  the  surgery, 
do  you  know?  A.     No,  sir. 

Q.  Uj)  to  this  time,  Mrs.  Wong,  you  had,  as  far 
as  you  know,  never  laid  eyes  on  Dr.  Zimmerman, 
had  you?  A.     No,  sir. 

Q.  You  didn't  know  whether  he  was  a  tall  man 
or  a  short  man  or  a  young  man  or  an  old  man,  did 
you?  A.     No,  sir. 

Q.  Now,  when  do  you  think  it  was,  or  do  you 
say  it  was,  that  you  first  ever  saw  Dr.  Zimmerman 
in  connection  with  this  case? 

A.     In  surgery  that  day. 

Q.  And  you  say  this  because  some  man,  as  you 
told  us  just  this  moiTiing,  stood  by  your  head,  is 
that  light? 

A.  No,  sir,  he  introduced  himself  as  Dr.  Zim- 
memian.  [256] 

Q.     And  he  said  what  to  you  ? 

A.     He  said,  "I  am  Dr.  Zimmerman." 

Q.    What  else  did  he  say? 

A.     He  asked  me  if  I  was  in  good  health. 

Q.  Did  he  ask  you  whether  yon  wore  dizzy  or 
had  ev(^r  been  dizzy?  A.     Yes,  sir. 

Q.  Did  he  ask  you  whether  you  had  ever  had 
lieait  trouble^?  A.     Yes,  sir. 

Q.     You  vr])Vw<]  ^^No,"  to  all  this? 
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A.     Yes,  sir. 

Q.     And  then  what  was  done  to  you? 

A.  Tlien  they  sti'ipped  the  upper  part  of  my 
])ody  and  told  me  they  w^ere  giving  me  a  spinal  in- 
jection, and  they  turned  my  body  on  this  side  (in- 
dicating) and  told  mo  to  put  my  knees,  draw  my 
knees  up  in  my  amis  in  order  to  get  in  position,  and 
they  pushed  with  some  pressure  on  my  body.  I  felt 
the  needle  go  in  my  ba.ck  bone  and  it  felt  to  me  as 
tliongh  they  were  feeling  for  the  proper  place;  it 
was  painful.  Then,  all  of  a  sudden  I  felt  like  fire 
reaching  my  limbs,  and  I  was  not  immediately 
turned  back  on  my  back,  but  there  was  a  space  of 
just  a  few  minutes,  then  I  was  turned  back  on  my 
back. 

Q.  Which  one  of  the  people  was  it  there  that 
gave  you  that  spinal?  [257] 

A.     I  cannot  call  him  by  name. 

Q.  Then  there  were  two  men  there,  you  say,  was 
it  a  man  or  a  woman? 

A.    I  do  not  know  who  gave  the  spinal  injection. 

Q.  Do  you  know  how  many,  whether  it  was  a 
man  or  a  lady  that  gave  you  the  spinal  injection? 

A.     I  heard  a  man's  voice. 

Q.  Was  the  man  who  identified  himself  as  Dr. 
Zimmerman  wearing  a  mask  and  one  of  these  caps^ 
too,  wearing  any  kind  of  a  luiiform? 

A.     No,  sir. 

Q.     Just  in  street  clothes? 

A.     I  can't  give  you  a  description  of  his  clothes. 

Q.    Well,  now,  when  your  deposition  was  taken, 
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^Lvs.  Wong,  didn't  you  tell  me  that  you  assumed 
that  this  man  was  Dr.  Zinmierman,  that  you  were 
in  a  state  of  shock  and  you  assmned  that  is  who  it 
was  that  came  and  stood  by  you  ? 

A.  It's  possible  the  dexx)sition  reads  that  way, 
but  I  have  considered  it  in  my  mind  and  I  remem- 
ber distinctly  of  Dr.  ZimmeiTQan  introducing  him- 
self. 

Q.  You  didn't  tell  me  that  when  your  de]X)sition 
was  taken,  though,  did  you,  back  on  ilareh  15  of 
1957  ?  A.     I  have  not  reread  the  deposition. 

Q.  Well  it  says  it  was  taken  at  2:30  o'clock 
p.m.,  Friday,  [258]  March  15,  1957,  in  ilr.  Splawn's 
office.  A.    Yes,  I  remember  the  occasion, 

Q.     Do  you  remember  being  there  ? 

A.     Yes,  sir. 

Q.     I  examined  you  like  I  am  now? 

A.    Yes,  sir,  I  remember  you. 

Q.     You  were  under  oath  at  the  time? 

A.     Yes,  sir. 

Q.  And  did  you  not  testify  as  follows;  I  am 
reading  from  page  seven,  coimsel,  of  the  deposition : 

"Q.  Did  he  identify  himself  as  Dr.  Zimmerman 
when  you  first  saw  him  in  the  operating  ix)om? 

"A.  I  cannot  tell  you  whether  he  introduced 
himself  or  not. 

**Q.  I  take  it  you  gathered  or  knew  it  was  Dr. 
Zinmiennan  who  was  there  to  see  you  ? 

"A.  In  a  state  of  shock  I  assimied  that  is  who 
it  was." 
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Q.  (By  Mr.  Gavin) :  Now,  did  you  so  testify, 
Mrs.  Wong? 

A.     If  it  is  written  there,  I  so  testified. 

Q.  Well,  is  your  recollection  of  these  events 
occurring  after  this  severe  injury  October  17,  1955, 
better  today  in  court  than  it  was  a  year  ago? 

A.  I  think  it's  possible,  we  recall  to  mind  after 
considerable  [259]  thought  many  incidents  that  we 
don't  at  particular  times. 

Q.  Do  you  feel,  really,  Mrs.  Wong,  that  as  you 
lay  in  surgery  having  received  a  shot  of  morphine, 
having  this  severe  pain  that  you  told  us  about  after 
this  injury,  never  ha^dng  ever  been  in  a  surgery  of 
this  type  before,  that  you  really  have  a,  sure  recol- 
lection of  who  it  was  that  was  there  and  that  you 
talked  to  first  was  a  doctor?  A.     Yes,  I  do. 

Q.  And  that  recollection  has  come  upon  you  re- 
cently, apparently? 

A.  I  wouldn't  say  this  moment  or  this  week,  but 
I  know  I  saw  Dr.  Zimmerman's  face. 

Q.  When  wa,s  it  that  you  first  remember,  Mrs. 
Wong,  in  connection  with  being  here  today  in  this 
lawsuit  against  Dr.  Zimmerman,  that  it  was  Dr. 
Zimmerman  who  was  there  when  you  first  went  into 
surgery;  when  was  it  you  first  remembered  that? 

A.  I  beg  your  pardon;  would  you  repeat  your- 
self? 

Q.  That  is  right,  that  is  not  a  good  question. 
I  talk  too  much  and  it  can't  be  a  good  question.  Put 
it  this  way:  when  was  it  that  you  first  remember 
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that  Dr.  Zimmerman  had  introduced  himself  to  you 

at  the  surgery? 

A.  Dr.  Zimmerman  stood  slightly  back  of  me  on 
this  side  [260]  (indicating). 

The  Court:  I  think  you  misunderstood  the  ques- 
tion, Mrs.  Wong.  He  is  asking  you  when  you  first 
recalled  that? 

Mr.  Ga^dn:  No,  she  has  testified,  your  Honor, 
that  Dr.  Zimmerman  introduced  himself  and  said, 
''\  am  Dr.  Zimmerman." 

Q.  Now,  when  was  it,  today  is  the  25th  of 
March,  I  guess  it  is;  how  recently  was  it  that  you 
remembered  that  Dr.  Zinmierman  introduced  him- 
self to  you  in  the  surgery,  when  you  were  first 
wheeled  in  there? 

A.  I  cannot  give  you  a  specific  date,  but  I  know 
I  have  been  very  much  aware  of  that  for  some  time. 

Q.  You  were  not  aware  of  it  in  March  of  1957, 
however  ? 

A.  When  that  question  came  to  me  I  didn't  at 
that  time  recall  it,  but  I  have  since,  and  it  is  very 
clear. 

Q.  Have  you  talked  to  anybody  who  has  re- 
freshed your  recollection  about  this? 

A.     No,  sir. 

Q.  Have  you  talked  to  anybody  about  it  ahead 
of  coming  here  to  testify  about  whether  lu^  intro- 
duced himself  to  you  or  not? 

A.     T  have  talked  to  my  attomey,  sir. 

Q.     Did   your   attorney   tell   you    anything   that 


Walter  Stvier  and  Laura  A,  Swier         153 

(Testimony  of  Rose  Wong.) 

would  have  refroshed  your  memory  as  to  whether 

he  introduced  himself  or  not?  [261] 

A.     My  attorneys  told  me  to  MY  ihv  ti-uth. 

Q.  Yes,  but  did  you  talk  about  whetiier  Dr. 
Zimmeiinan  bad  introduced  hmiself  to  you? 

A.     We  discussed  this  matter. 

Q.  I  see.  Did  you  discuss  the  testimony  that  had 
been  given  in  your  deposition  back  in  '57? 

A.     No,  sir. 

Q.  Now,  Mrs.  Wong,  were  you  conscious  or 
aware  of  anyone  engaging  in  the  cleaning  of  your 
wound  at  the  time  you  were  in  that  surgery  ? 

A.     No,  sir. 

Q.  Then,  if  the  woimd  was  cleaned  in  the  sur- 
gery, it  mu.st  have  been  done  after  you  w^ere  ren- 
dei-ed  unconscious  bv  the  anesthetic? 

A.    Yes,  sir. 

Q.  Now,  no  doctor  that  you  remember  imdertook 
to  examine  or  deal  with  the  actual  point  of  wound 
itself  before  you  became  unconscious? 

A.     No,  sir. 

Q.  I  see.  Now,  from  the  time  that  you  were 
wheeled  into  the  surgery  im.til  the  time  you  became 
unconscious,  do  you  have  any  idea  of  how  much 
time  elapsed? 

A.  I  shall  reiterate  your  question  and  see  if  I 
understood  it  properly. 

Q.    Yes,  that  is  fine.  [262] 

A.  You  asked  me  how  long  a  time  elapsed  be- 
tween the  time  I  w^as  wheeled  into  surgery  until  I 
became  imconscious? 
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Q.  You  counted  one,  two,  three,  four,  and  went 
to  sleep? 

A.  They  had  given  me  the  spinal,  and  as  I  re- 
lated, had  taken  the  pins  out  of  my  hair.  They  had 
taken  and  unclothed  the  upper  part  of  my  body  and 
replaced  it  mth  a  white  gown.  They  had  waited  a 
little  space  of  time  before  turning  me  back  on  my 
back.  Then  I  Avas  told — and  had  my  arm  placed  in 
position  for  an  injection  in  the  aim  —  and  told  to 
count,  and  I  remember  I  counted  to  forty-two  and 
became  unconscious. 

Q.     Well,  that  doesn't  quit'C  answer  my  question. 

A.    I  can't  tell  you  in  minutes. 

Q.     How  long? 

A.  Well,  to  coimt  forty-two  slowly  would  be 
foi-ty-two  seconds. 

Q.  Well,  would  you  have  been  in  there  as  much 
as,  say,  ten  minutes  from  the  time  you  were  wheeled 
in  until  you  were  out,  or  five  minutes,  or  an  hour, 
or  what  would  you  say? 

A.  Oh,  no,  not  an  hour.  I  think  the  time  could 
be  relatively  close  if  set  l)etv^^een  seven  to  ten  min- 
utes, someplace  along  that  region. 

Q.  Now,  after  you  had  regained  consciousness 
I  assume  you  must  have  been  l>ack  in  some  room 
in  the  hospital,  were  [263]  you  not? 

A.    Yes,  sir. 

Q.     You  were  not  in  surgery?  A.     No,  sir. 

Q.  And  when  is  the  first  time  that  you  saw  Dr. 
Zimniennan  after  that  time? 

A.     Doctor  Zimmeiman  came  to  ^isit  me. 
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Q.     That  same  day? 

A.     No,  sir,  I  don't  think  so. 

Q.     The  next  day? 

A.    Yes,  sir,  I  think  it  was  the  next  day. 

Q.  Did  he  come  and  visit  yon,  as  I  iinderstand 
yon,  eveiy  day?  [264] 

•X-    *    *    *    -x- 

DR.  MAX  MARK  BOCEK 

called  and  sworn  as  a  wdtness  on  behalf  of  the  plain- 
tiff, testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Hudson) :  Will  you  state  your 
name,  please?  A.    Max  Mark  Bocek. 

Q.     And  where  do  you  reside? 

A.    Yakima,  Washington. 

Q.     And  what  is  your  occupation? 

A.     I  am  a  physician  and  surgeon. 

Q.     A^Tiere  do  you  maintain  your  office  ? 

A.     It's  307  S.  12th  Avenue,  Yakima. 

Q.  Doctor,  I  wonder  if  you  would  give  us  your 
educational  background  ? 

A.  I  received  my  medical  degree  from  the  Uni- 
versity of  Oregon  Medical  School.  I  interned  there 
for  one  year.  Following  that  I  had  four  years  of 
orthopedic  surgery  training  at  the  University  of 
Oregon  Medical  School. 

Q.  Since  that,  now,  when  did  you  enter  the  ac- 
tive practice  of  orthopedic  surgery? 

A.     I  started  practice  in  July  of  1955.  [265] 

Q.    Here  in  Yakima? 
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A.     In  Yakima,  yes,  sir. 

Q.     And  you  have  since  been  so  engaged? 

A.     Yes,  sir. 

Q.  Now,  are  yon  a  member  of  any  of  the  either 
local  or  national  societies? 

A.  A  member  of  the  Yakima  County  Medical 
Society,  the  State  Society,  and  also  the  American 
Medical  Society. 

Q.  Are  you  acquainted  with  the  plaintiif  in  tliis 
action.  Rose  "Wong?  A.     I  am. 

Q.  Can  you  tell  me  when  you  first  saw  Mrs. 
Wong? 

A.  Yes,  I  first  saw  her  on,  let's  see,  November 
20,  1956. 

Q.  vVnd  what  was  the  cause  or  occasion  of  her 
visiting  you.  Doctor? 

A.  She  was  sent  to  me  because  of  tsvo  areas  of 
slight  drainage  on  the  left  ankle. 

Q.  What  condition  did  you  find  the  left  ankle 
to  be  in  ? 

A.  Well,  to  inspection  the  ankle  had  a  fairly 
nomial  appearance  as  far  as  alignment  was  con- 
cerned. There  were  two  scars  on  the  ankle,  one  lat- 
eral and  one  uiedial.  The  ankle  was  fixed  in  a  slight 
equimis,  which  is  a  slight  pointed-do\A^i  position. 
The  range  of  motion  of  the  ankle  joint  was  alx>ut, 
oh,  five  degrees  or  less.  There  were  two  small  punc- 
tate arenas  in  the  middle  of  [266]  these  two  scars  I 
mcMitioiUHl  on  the  outside^  and  the  inside  of  the  ankle 
fix)m    which    there    was    extruding    a    verv    small 
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aiiiouiit  of  very  thick  pus.  WitJi  pressure,  you  could 

l>ring  it  out. 

Q.  Now,  did  you  ascertain  what  had  l^rought 
about  this  condition,  Doctor? 

A.  Well,  l)y  the  history  that  she  told  me,  in  1955 
in  the  fall,  that  I  think  was  October,  as  I  remember, 
that  she  had  fallen  and  sustained  a  compoimd  com- 
minuted fracture,  from  her  description  is  what  it 
sounded  to  be. 

Q.  Did  she  ad^dse  you  that  the  situation  of  gas 
gangrene  had  developed? 

A.  Yes,  she  mentioned  it  had  been  some  problem 
there;  that  it  did  ha.ve,  apparently,  gas  gangi^ene, 
however,  at  this  time  there  wasn't  any  traces  of  any 
such. 

Q.  Yes;  now,  what  treatment  did  you  give  the 
leg.  Doctor? 

A.  Well,  on  two  occasions  we  admitted  her  to  the 
hospital  and  curetted  out  the  sinus  tract,  these  little 
openings,  to  go  down  at  the  edge  to  see  if  we  could 
find  the  affected  bone  and,  if  so,  remove  it  by  scrap- 
ing ;  and  this  was  done  on  the  first  occasion  in  May 
of  1957 — now,  excuse  me,  the  first  occasion  in  De- 
ceml^er  of  1956,  and  then  the  second  occasion  was 
May  of  1957. 

Q.  Now,  during  that  period  of  time  that  you 
were  treating  Mrs.  Wong  wais  there  continual  drain- 
age of  the  leg?  [267] 

A.  Yes,  she  had  continual  drainage  until  one  of 
the  later  visits  she  had  finally  stopped,  but  during 
this    episode    the   two   hospitalizations,    especially, 
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there  was   some  continued,  drainage  of  the   small 

amoimt  that  was  there. 

Q.  The  wound  has  recently  become  healed  com- 
pletely over? 

A.  Yes,  recently  I  rechecked;  it's  completely 
healed. 

Q.  Now,  what  effect.  Doctor,  has  this  injury  had 
upon  the  use  of  the  left  leg  or  foot? 

A.  Well,  due  to  the  joint  injury  because  of  the 
fracture  she  has  sustained,  it  has  resulted  in  a  stiff 
ankle  on  this  left  side,  in  a  slightly  toe-dowTi  posi- 
tion, and  because  of  the  injury  to  the  joint  she 
shows  signs  of  developing  what  they  call  a  traumatic 
arthritis,  a  l^reakdown  in  the  joint. 

Q.  Now,  is  there  at  the  present  time,  Doctor, 
any  presence  of  osteomyelitis? 

A.  On  the  last  recheck  there  wasn't  any  clinical 
signs  at  all  of  any  sustaining. 

Q.     But  there  had  been  previously? 

A.     There  had  been  previously. 

Q.  Now,  from  the  standpoint  of  tune,  Doctor, 
how  long  after  there  is  apparently  no  O.M.  Avill  it 
be  before  a  medical  man  such  as  yourself  can  say 
that  there  is  no  danger  of  an  outbreak  ? 

A.  Well,  you  can  never  say  for  sure  that  it 
would  never  [268]  come  back. 

Q.  Is  there  an  accepted  theoretical  space  of  time 
in  which  you  feel  that  there  has  been  complete  re- 
tardation ? 

A.  Well,  T  should  say  if  you  could  follow  the 
ankle  for  a  period  of  a  year  and  a  half  and  two 
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years  and  there  had  been  no   drainage,   that  yon 
could  be  reasonably  sure  tliat  it  was  healed,  l)ut 
even  so 

Q.  (Interposing) :  Even  so,  you  would  not  say 
that  tliere  was  no  chance  for  it  to  recur? 

A.     No,  I  wouldn't. 

Q.  Is  it  possil)le.  Doctor,  in  injuries  such  as  this 
that  0.]\r.  might  break  out  in  some  other  portion  of 
the  body  rather  than  light  at  the  point  of  the 
injury? 

Mr.  Gavin:  I  object  to  the  foim  of  the  question. 
"We  are  not  concerned  with  possibilities,  your 
Honor,  but  only  Avith  reasonable  medical  probabili- 
ties. 

The  Couii:.:    I  think  I  Avill  sustain  the  objection. 

Mr.  Gavin :    Not  whether  it  is  possible. 

Q.  (By  Mr.  Hudson)  :  Is  there  a  probability 
that  osteomyelitis  might  appear,  disclose  itself  in 
some  portion  of  the  body  other  than  the  point  of 
injury?  A.     I  wouldn't  think  so. 

Q.  Do  you  think  it  would  be  confined  to  the  in- 
jured area? 

A.    Most  of  them  are  to  the  injured  bone. 

Q.     Do  they  ever  break  out  elsewhere,  Doctor? 

A.     I  object  to  the  question,  your  Honor. 

The  Court.:  Well,  I  mil  sustain  the  objection  on 
that. 

Mr.  Hudson:    I  didn't  get  the  Court's  ruling. 

The  Court:    I  will  sustain  the  objection. 

Q.  (By  Mr.  Hudson) :  Now,  you  have  some 
X-rays,  recent  X-rays  of  this  lady? 
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A.     I  have,  yes  (^^dtness  produces  X-rays). 

The  Court :  Would  you  like  to  have  the  ^'iew  box 
set  up  here  ? 

Mr.  Hudson:    Yes,  sir. 

Mr.  Gavin:    It's  right  here,  your  Honor. 

The  Court:    Oh,  I  see;  I  didn't  see  it. 

Clerk  of  the  Court:    Marking'  this  Plaintiff's  18. 
(Whereupon,  Plaintiff's  Exliibit  Xo.  18  was 
marked  for  identification.) 

Q.  (By  Mr.  Hudson)  :  I  hand  you  an  X-ray 
negative  which  has  been  marked  for  the  piuposes  of 
identification  as  Plaintiff's  Exhibit  18,  Doctor,  and 
ask  you  if  you  will  tell  me  what  that  is  (hands 
photograph  to  witness)  ? 

A.  This  is  a  ^^ew  taken  of  three  projections  of 
the  left  ankle. 

Mr.  Hudson :    I  am  going  to  offer  it. 

^Ir.  Gavin:  I  have  no  objection.  This  is  an  X-ray 
that  the  Doctor  himself  has  taken  ?  [270] 

Mr.  Hudson :    Has  taken. 

Mr.  Gavin:    Yes. 

The  Court:    It  will  be  admitted  then. 

(Whereupon,  said  X-ray  was  admitted  in  evi- 
dence as  Plaintiff's  Exliibit  Xo.  18.) 

Q.  (By  Mr.  Hudson) :  Would  you  be  good 
enough  to  place  it  in  this  viewer.  Doctor,  and  ex- 
plain the  joint  situation  to  the  jiiiy? 

A.  (Witness  places  X-ray  in  view  1x)x)  :  This 
is  taken  with  three  views  of  this  left  ankle,  showing 
here  tlie  ti))ia,  the  large  l^one  of  the  lower  leg,  the 
fibula,  the  small  lx)ne,  the  astragalus  or  scaphoid 
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area.  It's  the  tnie  ankle  bone  itself;  it  is  just  the 
name  for  it.  As  yon  look  at  the  X-ray,  you  will  no- 
tice that  th(*  ti])ia  has  straight  alignment,  it  shows 
no  shift,  l)ut  it  does  show  here  deformity  (indicat- 
ing). There  is  a  rounded  mass  here  evidenced. 
There  is  a  marking  in  here  evidenced  that  is  not 
usual  (indicating).  There  is  cross-union  between  the 
small  bone  and  the  large  bone  here  (indicating). 
There  is  apparent  fracture  with  a  little  minor  dis- 
placement of  the  fibula,  here  (indicating).  It  looks 
well  healed,  though,  it  shows  continuity.  Now,  as  far 
as  the  ankle  joint  itself,  there  is  no  space  discern- 
ible in  this  area  where  the  ankle  joint  actually  lies. 
Noiiually  you  see  a  little  bit  of  a  space,  more,  [271] 
it  would  appear  here,  of  a  dark  nature;  it  would 
outline  this  ankle  bone  itself,  separating  it  from 
the  lower  tibia.  In  other  words,  there  is  narrowing 
of  the  joint;  there  is  a  loss  of  the  normal  cartilage 
that  would  support  the  bony  parts,  and  we  refer  to 
those  as  degenerative  processes  taking  place  in  the 
joint.  The  cartila^ge  that  normally  separates  the 
bone  and  leaves  a  little  gap  in  the  parts  of  the  joint 
is  absent.  This  second  ^dew  shows  the  ankle,  this 
was  straight  forward,  this  is  with  a  45  degree  angle 
to  the  plate,  and  it  just  shows  again  the  same 
changes  as  you  see  on  this  first  ^dew  here,  the 
straight  AP  view.  Again  you  see  the  rounded  mass 
where  it  must  have  been  a  comminuted  fra,gment, 
and  it  is  healed  in ;  and  another  one  here,  that  is  by 
these  markings  here  (indicating),  and  there  is  a 
well-healed  fracture  running  down  through  in  this 
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area  here;  you  can  see  a  little  remnant  of  the  little 
gapping.  And  this  last  view  is  a  side  vieAv  of  the 
ankle  taken  with  the  ankle  straight  sideways,  and  it 
shows  normal  aligmnent  between  the  ankle  bone,  the 
astragalus,  this  little  bone  here,  and  the  heel  bone 
down  at  the  bottom  here,  and  the  tibia.  However, 
this  was  put  in  proper  position;  ho-wever,  it  again 
shows  lack  of  joint  space.  There  is  practically  no 
gap  between  the  large  ankle  bone  and  the  tibia.  You 
can  see  a  [272]  little  gap  here  (indicating)  showing 
that  there  is  a  cartilage  lining  the  joint.  Here,  too, 
you  can  see  a  rarification  in  this  area,  another  small 
one  up  here  where  some  of  these  curettements  have 
taken  place,  some  loss  of  bony  material  there  be- 
cause it  was  infected  and  had  to  be  removed  to  clear 
the  infection. 

Q.     That  was  removed  in  one  of  your  operations? 

A.  In  one  of  them,  yes,  they  were  right  in  the 
same  area. 

Mr.  Hudson:  Would  you  just  resiune  the  chair, 
please,  Doctor? 

(Witness  resumes  the  stand.) 

Q.  (By  Mr.  Hudson)  :  Wliat  is  your  prognosis, 
Doctor,  upon  this  injury? 

A.  Well,  any  joint  that  has  been  badly  injured, 
as  this  one  has,  has  usually  developed  a  traumatic 
arthritis,  a  painful  joint  that  remains.  So,  until 
further  treatment  is  given,  for  instance,  this  joint 
will  ])robably  need,  an  eventual  fusion,  evenl:ual  ol> 
literation  of  the  joint,  so  you  would  have  fusion. 

Q.     By  "fusion"  what  do  you  mean.  Doctor? 
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A.  That  means  that  tiie  joint  tliat  is  still  remain- 
ing, although  it  is  naiTowed,  tliere  is  still  a  little 
motion,  i^nough  to  cause  pain.  We  go  in  and  scrape 
that  joint  ont  completely  so  that  the  bone  fragments 
will  pass  across  so  that  it  is  healed  solid  and  there 
is  no  motion  [273]  whatsoever.  That  is  called  fu- 
sion. If  the  joint  is  x>ainful,  so  that  they  don't  move, 
so  that  there  is  no  motion  present,  then  tliere  is  no 
pain. 

Q.  Even  after  the  fusion,  that  will  still  present 
the  possibility  or  probability  of  an  arthritic  condi- 
tion ? 

A.  No,  that  is  why  you  do  the  fusion,  to  stop  the 
process. 

Q.     So  that  mil  not  be  present? 

A.     That  is  right,  you  obliterate  the  joint. 

Q.  Is  there  any  possibility.  Doctor,  of  returning 
that  ankle  to  its  nonual  f imction  ? 

A.  Yes,  if  you  have  a  successful  fusion  the  ankle 
l>ecomes  painless  and  they  are  able  to  get  along  very 
well,  with  some  limitations,  of  course,  by  lack  of 
motion;  l3ut  for  ordinary  walking  on  smooth  sur- 
faces, they  get  along  veiy  well. 

Q.  When  or  how  long  before  such  an  operation 
could  be  contemplated.  Doctor? 

A.  Well,  in  the  presence  of  drainage  you  can't 
do  it.  Now  that  she  is  healed  I  would  like  to  give 
her  a  period  of  18  months  to  two  years  before  we 
would  tackle  any  surgery  of  that  kind,  if  I  were 
going  to  do  it. 
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Q.  In  the  event  that  osteomyelitis  continues, 
what  is  the  prognosis,  then,  on  the  limb? 

Mr.  Gavin:  I  mil  object  to  that,  your  Honor, 
because  he  hasn't  established  with  any  probability 
that  it  [274]  ^^ill  continue.  I  understood  the  Doctor 
to  say  that  it  is  al:)sent,  it  no  longer  exists. 

The  Court:  I  think  he  should  be  permitted  to 
state  the  alternative  of  the  repair  by  fusion.  I  ^^ill 
overrule  the  objection.  You  testified  that  it  couldn't 
be  done  if  the  osteomyelitis  came  Imck? 

A.  It  would  be  more  likely  to  be  doomed  to 
failure  than  it  is  at  present. 

The  Coui-t :    I  see.  All  right,  go  ahead. 

Q.  (By  Mr.  Hudson) :  In  the  event  the  osteo- 
myelitis were  to  recur,  then  what  is  to  be  done  with 
the  limb? 

Mr.  Gavin:  I  understand  that  you  overruled  my 
objection.  My  point  is,  of  course,  that  when  he  says 
that  '^in  the  event  that  it  recurs''  that  he  has  not 
establislied  with  any  probability  that  it  aa^II  recur, 
you  see. 

]\rr.  Hudson:  I  don't  believe  that  is  quite  coiTect. 
I  think  that  the  Doctor  has  testified  that  you  never 
know  that  it  will  not  recur,  but  if  it  does  not  recur 
in  the  period  of  two  years,  you  feel  comparatively 
safe. 

The  Court:  I  understood  his  testimony  to  l>e  that 
if  it  doesn't  recur  A\nthin  a  year  and  a  half  or  a 
year  or  so  that  it  is  then  reasoucahly  ]>robable  1)ut 
not  altogether  ceriain  it  won't  recur. 

Mr.  Hudson:    Yes,  sir. 
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The  Coui-t:     I  will  ovcM-i'uh^  the  objection.   [275] 

Mr.  Splawn:  May  I  inteiiK)so  the  same  objection 
on  l)ohalf  of  my  clients  and  on  the  theory  that  there 
lias  been  no  testimony  of  the  probability  of  osteo- 
inyelitis  in  any  degi-ee  of  reasonable  medical  cer- 
tainty, in  view  of  the  Doctor's  own  testimony. 

The  Conrt:  All  right,  overrnled.  You  may  pro- 
ceed. 

Q.  (By  Mr.  Hudson)  :  Do  you  recall  the  ques- 
tion, Doctor?  A.     No,  I  am  afraid  I  don't. 

Q.  In  the  event  osteomyelitis  should  recur  in  the 
limb  within  the  next  eiQ:hteen  months  to  two  years, 
then  what  has  to  be  done  with  the  limb? 

A.  Well,  of  coursei,  you  are  thrown  back  to  your 
original  problem.  You  have  to  again  go  in  and  at- 
tempt to  clean  it  out  and  obtain  healing  with  the 
delay  necessary. 

Q.  Now,  if  the  osteomyelitis  cannot  be  controlled 
by  those  methods,  what  is  the  eventual  answer  ? 

A.  Well,  it  depends;  some  people  go  along  all 
through  life  with  a  few  draining  sinuses  and  get 
along  fairly  well;  others  find  it  so  incapacitating 
and  with  the  recurrence  of  pain  that  they  ask  for 
amputation  sometimes. 

Q.  There  is  no  particular  danger  of  complica- 
tion in  an  amputation  imder  those  conditions? 

A.     Not  usually. 

Q.  Doctor,  referring  to  this  particular  area, 
when  a  [276]  person  sustains  a  compound  com- 
minuted fracture  of  an  ankle  caused  by  a  fall  in  a 
fruit  orchard  in  the  Yakima  Valley,  do  the  methods 
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recognized  and  approved  by  those  reasonably  skilled 
in  the  medical  jorofession  in  this  conmiimity  require 
the  administration  of  a  tetanus  antitoxin  shot? 

The  Coui-t:  Wait  a  minute  before  you  answer 
that.  [277] 

■X-      *      *      *      ■Jt 

The  Court :  Well,  proceed.  You  ask  him  first,  if 
he  has  an  opinion,  or  he  feels  that  he  can  express  an 
opinion. 

Q.  (By  Mr.  Hudson) :  Doctor,  do  you  have  an 
opinion  or  do  you  feel  that  you  can  express  an  opin- 
ion of  the  requirements,  or  the  recognized  methods 
of  individuals  or  professional  men  reasonably 
skilled  in  the  medical  profession  in  a  circumstance 
such  as  this  in  the  fall  of  1955  ? 

A.  You  mean  for  this  conmimiity,  or  others,  or 
where  9 

Q.     Sir? 

A.  You  mean,  for  this  conununity,  or  for  where 
I  was  trained?  [278] 

Q.     In  the  Yakima  Valley  here? 

A.  I  don't  know  whether  I  could  give  an  opinion 
for  the  Fall  of  '55.  T  hadn't  l>een  here  long  enough 
to  know  what  was  the  exact  treatment  they  gave. 

Q.     I  didn't  understand  you.  Doctor? 

A.  I  don't  know  whether  I  could  give  an  opinion 
for  the  Fall  of  '55,  because  I  had  only  been  here  two 
months  or  three  months,  l^ecause  I  didn't  know 
what  standard  they  had  at  that  time,  that  is,  among 
th(?  general  men;  T  just  know  my  ovm  standards, 
what  I  would  do  in  regard  to  that  sort  of  problem. 
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Q.  Well,  can  you  express  your  opinion  as  to 
your  own  standard,  as  to  what  you  would  require? 

Mr.  G-avin:    I  object  to  that. 

Mr.  Splawn:    I  would  object  to  that,  also. 

The  Court:    I  will  sustain,  the  objection. 

Mr.  Hudson:    Pardon  me,  just  a  moment. 

The  Court:    Yes,  all  right. 

Mr.  Hudson:    You  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Splawn)  :  Did  I  not  understand  you, 
Doctor,  to  state  in  answer  to  counseFs  question  con- 
cerning the  probability,  looking  at  it  at  this  junc- 
ture, of  osteomyelitis  developing  [279]  at  the  site  of 
the  fracture,  what  was  your  testimony  in  that  re- 
gard ?  I  may  have  misimderstood  you,  I  thought  you 
said  that  you  could  not  say  that  it  would  develop, 
with  any  degree  of  medical  certainty,  or  that  it  was 
not  probable;  that  it  was  possible  but  not  probable, 
am  I  mistaken  in  my  impression  of  your  testimony? 

A.  No,  I  think  what  I  meant  to  say,  I  don't 
know  how  you  got  it,  but  it  is  quite  probable  to  a 
certain  percentage  that  certain  ones  will  recur. 

Q.     Yes. 

A.  If  there  has  ever  been  osteo,  and  it  might 
recur  a  number  of  years  later,  as  far  as  that  goes. 

Q.  Well,  I  am  not  speaking  of  individual  cases, 
but  I  am  speaking  of  the  balance  of  probabilities  in 
all  cases. 

The  Court:    Of  development  or  recurrence? 
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Mr.  Splawn:  Of  the  recurrence  or  development 
of  osteomyelitis,  coming  again. 

The  Court :  Is  there  a  difference  between  devel- 
opment ajid  recurrence,  Doctor? 

A.    Yes. 

The  Court:  I  just  wanted  to  make  it  clear  what 
he  is  talking  about. 

Mr.  Splawn:     Thank  you. 

Q.     What  is  your  opinion  along  those  lines? 

A.     Of  recurrence?  [280] 

Q.    Yes. 

A.  Well,  they  can  recur  and  they  do  recur  a  lot 
of  times,  it's  quite  common,  in  fact. 

Q.  I  see.  What  about  the  development  of  osteo- 
myelitis at  any  other  place  in  the  body  ? 

A.     I  wouldn't  think  that  would  be  very  probable. 

Q.     I  see.  A.     It's  possible,  of  course. 

Q.    Yes.  When  is  it  that  you  reconmiend  fusion? 

A.  Oh,  I  would  like  to  see  the  joint  left  alone 
the  way  it  is,  perfectly  well-healed,  for  about  two 
years. 

Q.  I  see.  Is  there  any  indication  in  any  way  to 
indicate  that  osteomyelitis  might  recur? 

A.     I  don't  think  I  can  answer  that. 

Q.     I  see.  There  is  no  signs  of  it,  now? 

A.  No,  there  is  no  signs  of  eitlier  presence  or 
aibsence. 

Q.  I  see.  It  is  not  draining  or  the  drainage  is 
coni])letoly  healed? 

A.     All  I  con  Id  see  is  the  skin. 

Q.     I  see.  So  far  ns  the  patient's  s\nnptoms  are 
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concerned,  if  there  are  any  symptoms  relative  to 
that  condition,  have  tliere  been  any  expressed  re^ 
cently?  A.     Because  of  the  osteo? 

Q.    Yes. 

A.  Or  l)ecanse  of  tlie  injuiy?  Well,  the  only 
sym])toni  of  [281]  osteo  would  be  drainage  and 
fever.  She  has  had  none  of  that. 

Q:  Drainage  and  fever  is  typical  of  osteomye^ 
litis? 

A.  Of  course,  you  can  have  chronic  osteo  with  no 
fever  ])ut  drainage. 

Q.  I  take  it  at  the  present  time  there  is  no 
drainage?  A.     Not  the  last  time  I  saw  her. 

Q.  I  see.  Well,  you  used  the  term  ^^ completely 
healed,''  you  are  referring  to  the  drainage,  I  sup- 
pose, in  that? 

A.     Absolute  signs  of  drainage,  that  is  right. 

Mr.  Splawn :    That  is  all. 

Cross  Examination 

Q.     (By  Mr.  Ga^dn) :    Are  you  through?' 

Mr.  Splawn:    Yes. 

Q.  (By  Mr.  Gra\dn) :  Doctor,  everybody  else 
seems  to  understand  osteomyelitis,  I  am  not  sure 
that  I  do.  What  is  osteomyelitis? 

A.  Well,  pure  and  simple,  it's  infection  in  a 
bone. 

Q.     A  bone  infection?  A.    A  bone  infection. 

Q.  I  see,  and  when  this  lady  came  to  you  for  tiie 
first  time,  she  had  some  infection  present  in  this 
fracture  site  in  her  ankle  where  she  had  been  hurt? 
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A.     She  did.  [282] 

Q.  And  your  purpose,  of  course,  was  to  remove 
that  infection,  if  possible,  before  you  did  any  fur- 
ther work  upon  it,  is  that  right? 

A.     That  is  right. 

Q.  I  take  it  that  at  least  as  we  sit  here  today, 
you  have  been  successful  up  to  this  point,  the  infec- 
tion has  now  gone  away  and  the  area  has  healed? 

A.     It  apparently  has,  yes. 

Q.     It  may  or  may  not  drain  again  in  the  future? 

A.     That  is  right. 

Q.  That  is  something  that  lies  in  the  future,  I 
take  it,  whether  it  is  going  to  recur  or  is  not  going 
to  recur?  A.     One  doesn^t  know. 

Q.  Well,  the  gentlemen  of  the  jury  are  sitting 
here  with  the  problem  before  them.  Do  you  care  to 
state  whether,  in  your  opinion,  for  their  help,  it  is 
possible  that  this  osteomyelitis  will  come  back  again 
or  whether  it  is  probable  that  she  will  get  along  for 
eighteen  months  or  two  years  and  it  is  gone? 

A.  Well,  from  past  experience  in  seeing  this 
type  of  case,  I  would  say  it's  about  a  fifty-fifty 
chance  of  going  either  way. 

Q.  Oh,  I  see.  You  would  be  in  the  realm  of 
guesswork,  then,  whether  it  is  going  to  occur  or  is 
not  going  to  occur?  [283] 

A.     Unfort.unately,  I  don't  have  a  ciystal  l)all. 

Q.     ^AHiat? 

A.     llnfoitimately,  I  can't  foretell  the  future. 

Q.     It  is  mv  understandino:  if  it  is  not  i^oinc:  to 
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recur,  tlu^ii  what  should  Ih^  done  for  tiiis  lady  is  to 
perfonn  a  fusion  of  the  ankle  joint? 
A.     Yes,  I  think  it's  indicated. 
Mr.  Gavin:     The  only  reason  that  I  am  movini^ 
up  here  is  that  I  didn't  hear  the  Doctor  too  well. 

The  Court:  I  think  it  might  be  well  for  you  to 
speak  up  a  little  more,  Doctor.  I  think  the  jurors  in 
the  back  are  going'  to  have  a  hard  time  hearing  you. 
The  acoustics  are  bad  in  this  room. 

Mr.  Gravin:  I  think  when  he  talks  to  me  over 
there  his  voice  goes  out  in  this  direction,  so  I  will 
stand  over  here. 

Q.  You  feel,  then,  that  the  thing  to  do  for  her, 
assuming  no  recurrence  of  this  bone  infection, 
would  be  to  fuse  or  make  solid  this  joint  that  has 
narrow- ed  in  the  ankle?  A.     Yes,  I  do. 

Q.  And  if  that  pro'cedure  is  successful.  Doctor, 
she  should  then  have  a  pain-free  foot? 

A.    Yes.  If  you  have  a  good  result,  it's  pain-free. 

Q.    We  have  heard  Mrs.  Wong  here  today,  she 

complains  that  the  foot  is  a  painful  foot.  What  your 

surgery  or  [284]  procedure  would  seek  to  do  is  to 

remove  that  pain?  A.     That  is  correct. 

Q.  And  assiuning  that  this  treatment  of  yours 
were  a  successful  one.  Doctor,  do  I  imderstand  then 
that  she  would  be  able  to  perform  all  of  the  normal 
functions,  in  the  sense  of  being  able  to  walk  and 
use  the  foot,  that  assuming  there  is  a  limitation  of 
motion,  of  course,  that  she  has  been  able  to  do  in 
the  past? 
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A.  They  are  usually  able  to  walk  quite  well  on 
smooth  surfaces. 

Q.  She  tells  us  that  she  is  a  lady  who,  in  addi- 
tion to  being  a  housewife,  has  a  profession  in  the 
ministiy,  she  does  religious  work  and,  particularly, 
interprets  for  her  husband  from  Chinese  into  Eng- 
lish, I  assume,  going  to  various  religious  meetings, 
that  is  the  type  of  work  she  has  done.  This  proce- 
dure, if  your  course  of  treatment  proves  to  be  suc- 
cessful, is  there  any  reason  why  she  shouldn't  con- 
tinue on  and  do  that  work? 

A.  Coming  out  as  Ave  desire,  if  the  outcome 
would  be  as  we  would  want,  a,  good  result,  why  yes. 

Q.  Well,  Doctor,  again,  do  you  care  to  give  this 
jury  the  benefit  of  an  opinion,  and  that  is  all  they 
are  going  to  have  to  go  on,  do  you  believe  there  is  a 
reasona])le  probability  that  your  treatment  of  this 
lady  will  be  successful  in  the  sense  I  just  asked  you 
about?  [285] 

A.  Well,  relating  it  to  general  experience  that  I 
have  had,  ankle  fusions,  about  60%  are  good  results. 

Q.     Of  the  kind  we  talk  about? 

A.    Ankle  fusions,  yes. 

Mr.  Hudson:    I  didn't  hear  the  percentage? 

The  Court:  About  60%  are  good,  is  that  what 
you  said? 

A.     Yes. 

Q.  (By  Mr.  Gavin)  :  Well,  are  you  able  to  help 
us  in  this  case.  Doctor,  or  these  gentlemen,  by  pro- 
jecting your  ojunion  as  to  whether  it  is  reasonal)ly 
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])r()l)a])](^  tliat  your  course  of  treatment  on  this  kuly 

slioukl  proA'e  to  he  successful? 

A.     You  can't  predict,  really. 

Q.     You  are  unable  to  i)redict? 

A.  Tk^eause  there  are  so  many  varial}les  that 
come  up  in  any  treatment  of  that  nature. 

Q.  At  least,  as  of  this  time,  with  the  infection 
gone  away,  you  hope  to  follow  out  this  course  of 
treatment,  do  you  not.  Doctor? 

A.  That  is  our  ultimate  aim  in  the  treatment, 
yes. 

Q.  Now,  Doctor,  this  ankle  that  you  see  here, 
and  as  you  show  in  your  picture.  Exhibit  18,  is  an 
ankle  that  has  sustained  a  comminuted  compound 
fracture,  is  that  correct?  [286]  A.     Yes. 

Q.  You  not  only  see  that  from  yonr  X-rays,  but 
you  obtained  a  history  of  that  sort  of  an  injury,  did 
yoTi  not?  A.    Yes. 

Q.  Is  it  a  usual  or  imcommon  thing.  Doctor,  in  a 
compound  comminuted  fracture  of  the  type  this 
lady  had,  as  she  described  it  to  you  and  as  you  see 
the  evidences  of  it  in  your  pictures,  to  find  the  de- 
Yelopment  of  some  areas  of  drainage  of  the  type 
you  saw  at  the  time  you  did  ? 

A.     Well,  it  is  not  unusual. 

Q.  Doctor,  considering  the  nature  of  the  injury, 
the  area  of  injury  in  the  ankle,  a  compound  com- 
minuted, the  extent  of  it  that  you  can  detect  from 
this  picture  and  the  history  received  of  it,  would 
you  venture  an  opinion  for  us  as  to  whether  this 
lady,  considering  the  nature  of  the  injury  she  got, 
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the  fracture  she  got,  has  had  a  poor,  satisfactory,  or 

good  result? 

Mr.  Hudson:  To  which,  if  the  Court  please,  we 
object. 

The  Court:  I  will  overmle  tlie  objection.  I  thinly 
it  goes  to  the  extent  of  her  injuries. 

A.  Well,  up  to  date  it  has  been  poor,  I  would 
say. 

Q.     (By  Mr.  Gavin)  :    Pardon  me? 

A.     It  has  been  poor,  that  is,  the  function. 

Q.     As  of  this  time?  [287] 

A.    Yes,  that  is  right.  [288] 

■3t-      -X-      *      *      * 

Q.  (By  Mr.  Gavin) :  Well,  can  you  explain 
the  basis  of  your  conclusion  then.  Doctor,  in  this  re- 
spect ? 

A.  Well,  it's  an  idealistic  one  that  any  time  you 
treat  a  fracture  you  try  to  get  as  near  to  a  normal 
result  as  you  can.  In  other  words,  if  you  have  a 
fracture,  you  try  to  get  it  back  in  as  good  a  func- 
tion as  you  can ;  a  good  result,  or  completely  unsat- 
isfactory, or  a  complete  failure;  in  my  mind  that 
is  the  way  I  grade  them. 

Q.  Then,  that  is  the  question  I  was  asking,  the 
basis  of  your  comparison  is  that  you  are  compar- 
ing it  to  a  completely  good  result  in  a  fracture, 
where  you  get  back  [289]  the  complete  use  and 
function  of  your  foot  as  it  was  before? 

A.     Compared  to  an  excellent  result,  yes. 

Q.  Now,  in  fractures  of  this  kind,  though,  whore 
they  arc   compound  and  conmiinuted   and   appar- 
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ently  as  extensive  as  apparently  you  have  described 
them  from  your  pictures  here,  is  it  an  imusual 
thing  in  treating  this  type  of  fracture  for  a  lady 
such  as  Mrs.  Wong  to  end  up  with  results  such  as 
she  now  has? 

Mr.  Hudson:  Now,  if  the  Court  please,  that  is 
asking  the  same  question  another  way  that  he  al- 
ready elicited  the  information  on  from  the  Doctor, 
and  I  mil  object  to  it. 

Mr.  Ga\in:  Maybe  fractures  of  this  kind  pro- 
duce poor  results. 

The  Court:    I  will  overrule  the  objection. 

Q.  (By  Mr.  Gavin)  :  Oh,  all  right,  I  see.  Do 
you  understand  the  question.  Doctor? 

A.  Yes.  In  the  presence  of  such  severe  damage, 
is  this  quite  common  to  have  this  result?  Yes,  I 
think  it  is.  If  you  injure  a  joint  severely,  as  se- 
verely as  that. 

The  Court:    Is  that  all,  then,  Mr.  Gavin? 

Mr.  Gavin:     I  think  that  is  all. 

The  Court:    All  right,  any  redirect?  [290] 

Redirect  Examination 

Q.  (By  Mr.  Hudson)  :  Is  it  just  as  common, 
Doctor,  that  you  get  a  good  result  in  injuries  such 
as  this? 

A.  Well,  I  would  say  that  to  get  what  I  regard 
as  an  excellent  result,  would  be  rare  with  such  a 
severe  injury. 

Q.     A  good  result  would  not  be  unusual? 

A.    Well,  you  can  get  a  certain  percentage  of 
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good  results,  yes,  and  a  certain  percentage  of  poor. 

Q.  Now,  Doctor,  is  it  ordinary  in  a  fracture  of 
this  nature  that  gas  gangrene  develops? 

A.     No,  it  is  not  usual. 

Q.     It  is  somewhat  of  a  rarity,  isn't  it? 

A.     In  my  experience,  it  is  rather  rare. 

Mr.  Hudson:    I  believe  that  is  all.  Doctor. 

The  Court:    Did  you  have  any  other  questions? 

Mr.  Spla\^^^ :     No  questions. 

Recross  Examination 

Q.  (By  Mr.  Gavin) :  I  have  one.  Doctor.  Gas 
gangrene,  is  that  the  kind  of  condition  that  pro- 
duces this  pus  drainage  that  we  have  heard  about 
here  ? 

A.     No,  gas  gangrene  is  a  ^'ery  acute  condition. 

Q.  I  know,  can  the  deep  gas  gangrene  produce 
pus  and  drainage,  that  sort  of  thing;  that  isn't 
what  gas  gangi^ene  [291]  is,  is  it? 

A.  No,  gas  gangrene  is  a  disease  that  produces 
an  acute  breakdown  of  tissue,  degeneration  of  tis- 
sue, due  to  the  compression  of  gas  or  exotoxins  \M\t 
out  by  the  organism. 

Q.  The  kind  of  pus  or  draiaiage  that  we  have 
been  talking  about  is  not  produced  of  a  gas  gan- 
grene, is  it? 

A.     No,  it's  secondaiy  infection  left  in  the  bone. 

Mr.  Gavin:    That  is  all. 

Redirect  Examinatioii 
Q.     (By   Mr.    Hudson) :      Doctor,    the    condition 
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of  the  pus  is  tlie  result  of  gas  gangrene,  is  it  not, 

of  the  osteomyelitis? 

A.  I  don't  think  so,  I  think  it's  more  of  a  sec- 
ondary infection  following. 

Q.     Secondary  infection  of  gas  gangrene? 

A.  A  secondary  infection  of  a  different  organ- 
ism. 

Q.     Gas  gangrene  is  extraneous,  is  it  not? 

A.     That  is  true. 

Q.     It  can  be  fatal?  A.     Yes. 

Q.     Is  it  usually  fatal? 

Mr.  Gavin:  Well,  your  Honor,  I  am  sure  no- 
body has  died  here.     I  think  that  is  way  off. 

The  Court:    I  will  sustain  the  objection  on  that. 

Mr.  Hudson:    I  believe  that  is  all.  [292] 

The  Court:     Any  other  questions? 

Recross  Examination 

Q.  (By  Mr.  Gavin)  :  One  more,  in  the  light  of 
what  he  has  asked:  Would  the  presence  of  gas 
gangrene  infection  in  this  case  have  any  effect  on 
the  areas  of  osteomyelitis,  such  as  this  patient  has? 

A.  Oh,  it's  possible  because  it  could  have,  at  the 
time  it  was  present,  could  have  caused  tissue  area, 
tissue  breakdown. 

Q.  I  am  talking  about  at  the  time  that  you  saw 
it.  Doctor. 

A.  Well,  it  might  be  possible  to  speculate  back 
and  say  that  it  was  partially  due  to  that,  partially 
due  to  damage  done  at  the  time,  although  usually 
gas  gangrene  is  an  acute  condition. 
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Q.  That  comes  and  is  treated,  and  then  goes,  is 
that  right?  A.     Yes. 

Q.  Would  the  surgeon  or  anyone  else  who  was 
connected  mth  this  case  at  the  time  any  gas  gan- 
grene occurred,  be  in  a  better  position  to  give  us 
an  opinion,  than  looking  at  it  as  you  are  many 
months  later? 

A.     The  man  who  treated  the  thing,  he  w^ould  be 

better  able  to  tell  you  what  happened,  I  can't. 
*  4t  *  *  * 

ROSE  WONG 

the  plaintiff,  recalled  as  a  witness  in  her  own  behalf, 
resumed  the  stand  and  testified  further  as  follows: 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Gavin)  :  Now,  Mrs.  Wong,  I  think 
that  at  the  time  we  interrupted  our  testimony  yes- 
terday when  I  was  questioning  you,  for  Dr.  Bocek, 
that  we  had  been  talking  about  the  surgery  that 
you  had  the  first  time  that  you  went  to  Memorial 
Hospital  the  day  of  the  accident.  I  think  we  got 
to  the  [296]  point  where  you  came  to  later  in  a 
hospital  room  in  the  hospital,  is  that  right? 

A.    Yes,  I  did. 

Q.  The  records  which  are,  particularly  No.  2 
that  we  iust  had  admitted  here,  indicate  that  after 
your  first  surgery  you  were  in  Room  208  at  the 
hospital.  Now,  I  don't  know  whether  you  remem- 
ber that  or  not.    Do  you  remember  that? 

A.     I  would  have  no  way  of  knowing. 
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Q.  Do  you  remember  that  you  \Yore  on  the 
second  floor,  originally?  A.     Yes. 

Q.  All  right.  Now,  Mrs.  Wong,  when  is  it  that 
you  first  identified  or  became  aware  of  the  fact  that 
Dr.  Lugar,  Lehmd  Lugar,  was  the  physician  w^ho 
had  performed  the  surgery  and  treatment  on  you 
at  the  time  on  the  day  of  the  accident,  in  surgery? 

Mr.  Hudson:  If  the  Court  please,  I  object  to 
that.     There  is  no  testimony  so  far  that  he  did. 

Mr.  Gavin:  Well,  we  would  find  out  from  the 
witness. 

The  Court:  Well,  your  question  assumes  that 
he  did.  I  think  you  should  ask  her  whether  he  did 
or  not. 

Mr.  Ga^'in:  Well,  I  might  call  your  attention, 
your  Honor,  to  one  of  the  documents  in  Exhibit  1, 
which  is  a  report  [297]  of  Dr.  Lugar  describing 
the  surgery  that  he  did  in  reducing  a  compoimd 
fracture  to  the  louver  one-third  of  the  left  tibia  on 
10/17/55.  Now,  that  should  be  sufficient  foundation, 
I  think,  for  the  question. 

The  Court:  Well,  you  are  asking  her  when  she 
first  became  aware.  It  assumes  that  she  did  be- 
come aware,  maybe  that  is  a  little  technical. 

Mr.  Gavin:  I  think  that  is  a  good  objection,  your 
Honor. 

Q.  Did  you  become  aware  or  were  you  advised  at 
any  time,  Mrs.  Wong,  that  a  Dr.  Leland  Lugar 
had  performed  the  surgery  on  you? 

A.    Yes,  I  became  aware  of  it. 
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Q.  The  point  I  am  trying  to  get  to  is  when  did 
you  become  aware  of  that? 

A.  Dr.  Lugar  ^dsited  me  in  my  room  during 
the,  that  is,  I  can't  tell  you  whether  it  was  the 
second  or  third  day  that  I  was  in  the  hospital. 

Q.  And  did  he  talk  to  you  about  your  surgery, 
is  that  how  you  found  out? 

A.  No,  sir,  he  didn't  talk  to  me  about  the  sur- 
gery. 

Q.  Well,  you  found  out;  how  did  you  find  out 
that  he  had  done  the  surgery? 

A.  I  have  no  concrete  recollection  of  any  spe- 
cific words,  I  know  I  became  aware  of  the  Doc- 
tor's visits,  or  it  is  [298]  a  possibility  Dr.  Zim- 
merman mentioned  it,  I  cannot  remember  exactly. 

Q.  I  see.  When  did  you  first  become  aware  of 
the  fact  that  Dr.  Lugar  had  any  part  in  your  case 
at  all,  Mrs.  Wong?  A.     When  he  ^dsited  me. 

Q.  I  see.  I  got  the  impression  from  your  dep- 
osition that  you  had  become  aware  that  there  was 
a  man  by  the  name  of  Lugar  or  at  least  a  doctor 
whom  you  later  recognized  by  his  voice  and  appear- 
ance sooner  than  that,  that  you  remembered  this 
man  talking  as  you  came  out  of  the  anesthetic  at 
the  surgery? 

A.  No,  sir,  I  don't  remember  anybody  talking 
when  I  came  out  of  the  anesthetic. 

Mr.  Ga^dn:  Well,  pardon  me  just  a  moment, 
your  Honor,  so  T  can  mark  this  point  and  find  it. 

Q.  To  refresh  your  recollection,  Mrs.  Wong,  I 
am  refennng  to  page  nine  of  your  deposition  that 
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was  taken  in  March  of  1957,  starting  at  line  fifteen, 

do  you  remember  these  questions  and  answers : 

"Q.  When  were  you  aware  of  the  fact  that  Dr. 
Lugar  had  had  anything  to  do  with  your  case? 

'^A.  I  heard  someone  cursing  when  I  went  out 
from  TUider  the  anesthesia.  I  did  not  know  it  was 
Dr.  Lugar  but  after  I  saw  him  in  my  room  I  [299] 
knew  it  was  the  voice  I  had  heard." 

A.  Yes,  when  I  went  out  under  the  anesthetic, 
not  *^from  under."  I  can't  go  from  imder.  There 
must  have  been  an  error  in  the  transcription.  I 
am  sure  I  heard  his  voice  that  I  recognized  to  be 
Dr.  Lugar's,  later,  and  he  was  using  words  that 
Avere  profane. 

Q.  Ajid  where  w^as  this,  that  is  what  we  were 
getting  at? 

A.  That  was  before  I  fell  asleep  under  the  anes- 
thetic. 

Q.     I  see,  at  the  time  of  the  first  surgery? 

A.     Yes,  sir. 

Q.  All  right.  Now,  later,  that  would  be  in  the 
surgery  at  Memorial  Hospital,  at  the  time  you 
were  taken  there,  would  it? 

A.     You  are  speaking  of  October  17,  sir? 

Q.     Yes,  Mrs.   Wong. 

A.  That  is  the  first  time  we  are  talking  about, 
yes,  sir. 

Q.  Then  later  you  saw  Dr.  Lugar  on  a  number 
of  occasions,  did  you  not?  A.     Yes,  I  did. 

Q.  He  visited  you  in  connection  with  your  treat- 
ment at  the  hospital?  A.     Yes,  he  did. 
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Q.  How  often  did  he  see  you,  Mrs.  Wong,  im- 
mediately following  the  first  surgery? 

A.  There  was  no  pattern  to  his  visits.  They 
w^ere  at  [300]  intervals,  sometimes  two,  sometimes 
three  days,  or  there  might  have  been  a  time  or  so 
that  he  would  have  visited  consecutive  days. 

Q.  There  may  have  been  times,  for  example, 
when  he,  after  this  first  surgery,  when  he  may  have 
visited  you  twice  on  the  same  day,  too? 

A.     I  have  no  memory  of  such  an  occasion. 

Q.  Are  you  testifying  that  that  did  not  happen, 
or  you  just  have  no  memory? 

A.     I  can't  remember  if  that  happened. 

Q.  And  it  was  definitely  during  the  first  week 
while  you  were  on  the  second  floor,  following  the 
first  surgery,  that  you  did  understand  or  learn  that 
he  had  performed  the  surgery  on  you  following 
your  accident?  A.    Yes,  sir. 

Q.  Now,  there  is  no  question,  is  there,  in  your 
mind,  Mrs.  Wong,  that  after  the  first  week,  I  mean 
from  the  time  you  were  admitted  to  the  24th,  that 
he  performed  the  second  surgery? 

A.  No,  sir,  I  think — may  I  make  an  explana- 
tion? 

Q.     Well,  yes. 

A.  Up  until  the  time  they  put  tlie  mask  over  my 
face  it  was  Dr.  Lugar  in  attendance. 

Q.  I  see.  Well,  in  other  words,  you  have  no 
reason  to  say  that  he  did  not  perfonn  the  surgery? 

A.     That  is  true. 

Q.     And  following  that  second  surgery  did  Dr. 


Walter  Swier  and  Laura  A.  Swier  183 

(Testimony  of  Rose  Wong.) 

Liigar  continue  io  visit  you  in  no  regular  pattern, 
of  course,  but  did  he  visit  you  in  connection  with 
that  surgery  at  the  hospital  at  your  room? 

A.     He  visited  me. 

Q.  And  according  to  the  record,  I  don't  know 
whether  you  rememl>er  this,  Mrs.  Wong,  but  you 
were  then  in  room  405,  or  on  the  fourth  floor;  do 
you  remember  being  on  the  fourth  floor? 

A.     Yes,  sir. 

Q.  Did  you  remain  there  on  the  fourth  floor 
throughout  your  stay  then  at  the  hospital? 

A,    Yes,  sir. 

Q.  Now,  there  was  a  third,  I  guess,  procedure 
performed  on  you,  was  there  not,  a  third  surgery 
sometime  in  November?  A.     Yes,  sir. 

Q.  Now,  you  say  you  do  not  know  whether  that 
was  performed  by  Dr.  Lugar  or  a  Dr.  Bnmdage, 
is  that  what  I  understood  you  to  say  yesterday? 

A.  I  don't  recall  we  talked  about  that  yester- 
day. 

Q.  I  see.  Well,  in  what  context  did  you  use 
the  name  Dr.  Brundage? 

A.  I  can't  remember  my  exact  words  nor  the 
question  that  was  concerned,  truly.  I  can't  bring 
to  mind  the  exact  [302]  question,  sir. 

Q.  T  see.  Well,  do  you  know  who  Dr.  Brundage 
is?  A.     Yes,  I  do. 

Q.  Yes,  Dr.  Bnmdage  is  also  a  surgeon  here  in 
the  commimity,  is  he  not,  in  Yakima? 

A.     I  understand  he  is,  yes,  sir. 

Q.     And  there  was  a  time  was  there  not,  Mrs. 
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AVong,  during  the  time  you  were  in  the  Memorial 
Hospital  when  Dr.  Lugar  went  on  a  trip  to  some 
convention,  diu^ing  that  period  of  time  in  addition 
to  Dr.  Zimmerman  seeing  you,  did  Dr.  Brundage? 
He  saw  you  on  at  least  a  few  occasions,  isn't  that 
right?  A.     Not  at  that  time,  sir. 

Q.     He  never  saw  you  while  you  were  in  Memo- 
rial Hospital? 

A.  Yes,  he  saw  me,  but  not  that  I  identify  with 
the  time  that  Dr.  Lugar  was  out  of  town,  sir. 

Q.  I  see.  When  was  the  time,  then,  that  Dr. 
Lugar  was  out  of  town? 

A.     I  cannot  tell  you  the  exact  date. 

Q.  Now,  do  you  remember  going  to  the  surgery 
the  third  time?  A.     No,  sir. 

Q.  And  is  that  why  you  say  you  do  not  know 
who  performed  the   surgery? 

A.     That  is  right,  sir.  [303] 

Q.  I  see.  All  right,  I  think  you  told  us  yester- 
day that  on  the  24th  day  of  October,  that  is,  the 
week  after  the  accident,  you  became  aware  or  were 
told  that  you  were  being  administered  something 
called  anti  gas  gangrene  toxin? 

A.     Would  you  repeat  that  statement,  please? 
(Last  question  read.) 

A.  Yes,  sir,  I  stated  yesterday  that  they  took  a 
skin  tost  at  subsequent  hours,  what  liour  T  don't 
know  nor  the  lapse  of  time;  they  came  in  and  told 
me  they  were  administering  anti  gas  gangrene. 

The  Court:  Pardon  m(%  just  for  the  sake  of 
clarity,  hy  "they"  you  mean  ihc  hospital  attend- 
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ants  I  A.     The  nurses,  yes,  I  am  sorry. 

The  Conrt:     All  right,  go  ahead. 

Q.  (By  Mr.  Gavin)  :  And  following  that  do  yon 
rcH-all  tliat  this  same  medication  or  drug  was  ad- 
ministered to  you  on  other  occasions? 

A.  I  am  not  clear,  sir,  I  remember  the  first  in- 
jection. 

Q.  1  see.  AVould  you  say  that  no  other  injec- 
tions of  this  particular  drug  were  made  upon  you 
at  all,  Mrs.  Wong,  while  you  were  there? 

A.  I  am  not  clear,  no  statement  that  I  can  re- 
member was  made  to  me. 

Q.  I  see.  But  you  do  remember  as  you  re- 
mained there  at  [304]  the  hospital  that  you  were 
given  medication  of  some  kind  almost  every  day, 
were  you  not?  A.     Yes. 

Q.  And  these  were  normally  given  by  the  nurses, 
I  assume?  A.     Yes,  sir. 

Q.  Now,  your  hospital  course  ended  at  what 
time,  do  you  rem.ember,  or  perhaps  I  can  tell  here 
better  for  you.  It  says,  '^Date  of  Discharge,  De- 
cember 13,  1955,  at  3:15  p.m.^'?  A.     Yes,  sir. 

Q.  Yes.  And  then  where  did  you  go,  Mrs. 
Wong? 

A.  I  returned  to  our  home,  which  was  in  the 
tenant  house  on  the  Smer  farm. 

Q.  I  see.  Now,  of  course^  you  continued  to  re- 
ceive treatment,  did  you  not,  during,  or  from  that 
time  forward?  A.    Yes,  I  did. 

Q.  You  have  told  us  about  seeing  Dr.  Bocek 
and  he  has  been  here  to  describe  the  treatment  he 
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gave  you,  but  you  didn't  see  him  for  many  months 

after  your  discharge,  did  you? 

A.  The  first  time  I  saw  Dr.  Bocek  vrith  regard 
to  my  injury  Avas  on  the  advice  of  Dr.  Zimmerman. 

Q.  Yes,  Dr.  Zimmeraian  referred  you  to  Dr. 
Bocek,  did  he  not?  A.    Yes,  sir.  [305] 

Q.  But  from  the  time  that  you  were  discharged 
from  the  hospital — strike  that,  pardon  me. 

Were  there  three  times  that  you  had  surgery? 

A.    When,  sir? 

Q.     At  the  hospital. 

A.  I  was  in  surgery  one,  two,  three,  four  times, 
sir. 

Q.  The  fourth  time,  I  think,  was  to  change  your 
cast,  was  it  not?  A.     Yes,  sir. 

Q.  And  three  times  in  which  they  did  surgical 
work  upon  your  leg?  A.     Yes,  sir. 

Q.  All  right.  Now,  following  your  discharge 
from  the  hospital  it  is  true,  is  it  not,  that  you 
were  treated  regularly,  then,  by  Dr.  Zimmerman, 
the  defendant  here?  A.     I  was,  sir. 

Q.     And  that  treatment  continued  up  until  when  ? 

A.     April,  1957. 

Q.  Yes.  Now,  you  saw  him,  as  I  imderstand  it, 
at  varying  times?  A.     I  did. 

Q.  It  might  be  as  often  on  some  occasions  as 
what,  every  other  day? 

A.     Not  unless  it  was  directly  after  surgery,  sir. 

Q.  ^YiA],  there  were  occasions,  I  think,  when 
you  told  us  [306]  you  saw  him  as  often  as  every 
other  day  in  his  ofRces  out  at  Cowiche? 
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A.  After  lie  took  the  walking  cast  off,  the  ankle 
broke  ont  (indicating),  that  is,  it  swelled  and  dis- 
colored, and  I  went,  as  I  remember  it,  every  other 
day  to  have  him  look  at  it  and  advise  me  as  to  its 
care. 

Q.  What  would  be  the  longest  period  of  time 
that  wonld  elapse  in  your  seeing  him  for  treatment 
after  yon  returned  to  Cowiche  between  treatments  ? 

A.  Approximately  four  weeks,  it  might  vary  a 
day  or  so  either  way. 

Q.  I  see.  But  it  was  regular  calling  for  treat- 
ment from  the  time  you  got  out  imtil  April  of  1957  ? 

A.  Until  April,  I  don't  remember  the  exact 
date,  yes,  sir. 

Q.  And  you  continued,  as  a  matter  of  fact,  to 
go  to  Dr.  Zimmerman  for  treatment,  even  after  you 
instituted  this  lawsuit,  did  you  not? 

A.     I  am  not  sure  if  the  lawsuit  had  been  filed 

or  not.     I  cannot  tell  you.   [307] 
***** 

Q.  (By  Mr.  Gavin)  :  And  you  continued  to  go 
to  Dr.  Zimmerman  until  April  of  1957? 

A.     That  is  right,  sir. 

Q.  You  went  for  treatment  then  to  Dr.  Bocek 
to  whom  he  recommended  you,  is  that  right? 

A.  Do  you  mean  to  tell  me  he  recommended  at 
that  time  and  I  accepted  his  recommendation? 

Q.  No,  I  mean  to  say  that  he  had  recommended 
Dr.  Bocek  to  3^ou,  and  you  continued  mth  Dr. 
Bocek. 
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A.  I  liad  come  to  know  Dr.  Bocek  and  I  then 
went  to  Dr.  Bocek  for  treatment,  yes,  sir. 

Q.  Incidentally,  do  you  have  any  x>hysician  or 
surgeon  who  treats  you  now  at  your  home  in  Port- 
land now  on  any  regular  basis?  A.     No,  sir. 

Q.  I  see.  Well,  even  after  this  suit  was  insti- 
tuted [308]  against  Dr.  Zimmerman,  is  it  not  true, 
Mrs.  Wong,  that  you  told  him  on  a  number  of  occa- 
sions when  you  visited  him  that  you  had  no  com- 
plaint against  him  at  all  about  his  treatment  of 
you  or  of  the  manner  in  which  he  cared  for  you  ? 

A.  I  told  Dr.  Zimmerman  that  his  care  had 
been  good  with  the  exception  of  the  neglect  of  ad- 
ministering tetanus  anti  gas  gangrene,  yes,  sir. 

Q.  Well,  that  isn't  quite  it  yet,  you  deny  that 
you  told  hun  that  you  w^ere  completely  satisfied  with 
the  treatment  and  care  that  he  had  given  you  on  a 
number  of  occasions  when  you  went  to  see  him,  even 
after  yon  brought  the  lawsuit. 

A.  At  each  time  that  I  visited  A\dtli  Dr.  Zim- 
merman and  talked  to  him  about  that,  I  mentioned 
specifically  that  I  was  not  satisfied  ^^dth  the  fact 
that  I  had  not  been  given  tetanus  anti  gas  gangrene 
shots. 

Q.  Well,  I  understand  you  to  say  that,  l)ut  my 
question  is  this,  Mrs.  Wong:  Do  you  deny  that  you 
told  Dr.  Zimmerman,  without  any  qualifications, 
on  a  number  of  occasions  as  he  treated  and  cared 
for  you,  tliat  you  had  absolutely  no  complaint  about 
the  way  Ik^  treated  and  cared  for  you? 

A.     Yes,  I  deny  that. 
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Q.  Did  yon  eontinne,  for  (example,  Mrs.  Wong, 
while  yon  were  [309]  in  liis  care  and  even  after 
yon  ))ronght  tliis  lawsnit,  to  take  yonr  family  to 
him  for  treatment? 

A.  My  son  went  to  Dr.  Zimmennan  on  one  in- 
jnry.  He  called  from  the  school  and  the  school  is 
opposite  Dr.  Zimmerman's  office.  He  had  fallen 
pla}T.ng  basketball,  and  he  went  to  his  office  to  have 
the  stitches  taken. 

Q.  Do  yon  deny  that  any  of  yonr  other  chil- 
dren went  to  him  at  yonr  reqnest  and  at  yonr 
snggestion  for  treatment? 

A.     T  have  no  recollection  of  my  children  going. 

Q.     I  see.    You  would  say  that  they  did  not? 

A.  They  did  not,  as  far  as  I  took  them,  I  never 
took  them,  no,  sir. 

Q.  Now,  incidentally,  did  you  ever  \isit  Dr. 
Lugar  in  his  offices  in  Yakima? 

A.  I  visited  him  on  the  advice  of  Dr.  Zimmer- 
man once. 

Q.     I  see,  do  you  remember  when  that  was? 

A.  I  can't  tell  you  the  date  but  I  can  tell  you 
the  circumstance. 

Q.  No,  I  am  wondering  about  the  date,  Mrs. 
Wong. 

A.  Just  a  moment,  I  can  just  about  give  it  to 
you.    [310] 

*    *    -x-    *    * 

Q.     This  would  refresh  your  recollection  as  to 
an  office  visit  you  made  to  Dr.  Lugar? 
A.     Yes,  sir. 
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Q.  It  is  a  bill  of  his  for  $5.00,  dated  June  1st, 
1956   (hands  paper  to  witness)  ? 

A.     Yes,  sir. 

Q.  Well,  by  refreshing  your  recollection,  then, 
Mrs.  Wong,  can  you  tell  us  when  would  be  the 
only  date,  I  assume,  about  when  you  made  an  office 
Adsit  or  paid  an  office  call  to  Dr.  Lugar? 

A.  Yes,  it  was  between  April  26  and  May  3rd, 
thereabouts. 

Q.     1956?  A.    Yes,  sir. 

Q.  I  see.  Well,  now,  as  a  matter  of  fact  didn't 
your  relationships  with  Dr.  Zimmerman  continue 
on  such  a  friendly  basis  that  you  even  went  to  the 
extent  of  sending  him  a  postcard  when  you  took 
a  vacation  trip  one  time,  a  friendly  postcard? 

A.  I  advised  Dr.  Ziaimerman  I  was  going  to 
visit  my  sister  in  Denver,  Colorado,  and  had  to 
wait — well,  I  don't  remember,  but  a  space  of  time 
imtil  he  thought  the  surgery  which  he  had  per- 
formed was  sufficiently  healed  that  it  was  safe  for 
me  to  go;  and  upon  having  his  permission  to  go, 
he  said,  *']\[rs.  Wong,  don't  do  any  [311]  skiing." 
When  I  arrived  in  Colorado  it  was  wintertime  and 
I  have  a  sense  of  humor,  so  I  picked  up  a  card  and 
it  was  a  picture  of  people  skiing,  and  I  said,  ''Send 
it  to  Dr.  Zimmerman." 

Q.  I  am  glad  you  have  a  sense  of  humor,  but 
that  would  be  an  example  of  the  friendly  relations 
that  you  maintained  with  Dr.  Zimmennan,  would 
it  not? 

A.     If  you  choose  to  call  it  that,  yes,  sir. 
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Q.  You  mentioned,  for  example,  sei^ng  a  Dr. 
Lowell?  A.     Yes. 

Q.     That  is  his  name,  Noall  or  Nowell? 

A.     I  believe  they  call  it  Noall. 

Q.  Til  at  is  when  you  were  making  a  trip  to 
Portland,  was  it,  after  this  accident,  or  after  you 
had  been  out  at  Cowiche? 

A.  The  first  time  I  visited  Dr.  Noall  I  was 
advised  by  Di-.  Zimmerman,  I  had  other  business 
in  Portland  at  the  time,  and  he  said  it  would  be 
wtII  if  I  would  call  at  his  office  for  an  examination. 

Q.  I  see,  and  you  followed  Dr.  Zimmerman's  ad- 
vice and  reconmiendation  in  that  respect,  did  you? 

A.     Yes,  sir,  I  went.  [312] 

*     *     -x-    *    * 

Cross  Examination — (Continued) 

Q.  (By  Mr.  Splawn)  :  Directing  your  attention, 
Mrs.  Wong,  to  your  testimony  yesterday  wherein 
you  indicated  that  you  had  been  unemployed  and 
non-earning  since  the  date  of  the  accident,  I  ask 
you  this,  as  of  last  November,  November,  1957,  is 
it  not  a  fact  that  you  were  having  Bible  study  in 
your  home,  20  to  30  people  present  each  Wednes- 
day and  Thursday,  and  that  you  were  taking  regu- 
lar services  at  the  Open  Bible  Church  in  Portland? 

A.  No,  sir,  we  were  not  taking  regular  services, 
we  did  have  Bible  study,  do  have  Bible  study  at  our 
home,  yes,  sir. 

Q.  Well,  then,  that  was  a  part  of  your  Gospel 
work,  I  assume? 

A.    That  was  not  employment,  no,  sir.  [313] 
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Q.  Was  that  the  usual  kind  of  G-ospel  work  you 
had  been  doing  prior  to  the  accident,  that  is,  having 
a  nimiber  of  people  at  your  home  or  some  other 
place,  and  doing  Bible  study? 

A.  No,  sir,  upon  going  to  Portland  we  had  a 
Bible  study  group.  They  do  not  employ  us,  we  re- 
ceive no  remuneration  for  those  services,  and  it  is 
not  employment.  They  gather  around  the  table,  I 
sit  down,  once  a  week.  Referring  to  the  other  state- 
ment there,  the  pastor  of  that  particular  church 
had  been  out  of  town;  we  filled  in  on  Thursday 
night  and  one  Sunday  night;  tlie  Thursday  night 
might  have  been  tw^o  or  three 

Q.  (Interposing)  :  In  other  words,  you  were  not 
having  regular  Bible  study  in  your  home,  but  only 
fill-in? 

A.  No,  I  did  not  say  that,  sir.  I  said  we  had 
Bi1>le  study  eveiy  Thursday  night  at  our  home,  yes, 
sir. 

Q.  I  see.  What  I  am  getting  at  was  that  tliat  is 
continuing  up  to  the  present  time,  is  it? 

A.    Yes,  we  do. 

Q.  Well,  is  that  the  kind  of  work  that  you  had 
been  doing  prior  to  the  accident? 

A.  No,  sir,  we  had  never  had  Bil)le  study  in  our 
home  prior  to  the  accident. 

Q.  I  see.  Now,  when  yon  talk  about  silver  offer- 
ing, I  think  you  mentioned  yesterday,  I  mean  the 
way  you  became  [314]  com]x^nsated  for  your  w^ork 
when  you  were  doing  it  before  the  accident,  as  you 
testifier!,  it  wns;  hv  wnv  of  s^ilver  offerinc;? 
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A.     I  used  no  such  words. 

Q.  Well,  I  mean  it  was  contributions,  appar- 
ently, that  you  received? 

A.     I  received  contributions,  yes,  sir. 

Q.  Yes ;  so,  incidentally,  since  the  accident,  over 
what  period  of  time  have  you  been  having  these 
Bible  study  groups  at  your  home? 

A.  From  about  the  middle  of  September  to  the 
present  time. 

Q.  I  see,  and  it  is  your  testimony  that  you  re- 
cei^'od  notliing  from  these  people  who  attend  your 
Bible  study?  A.     That  is  correct,  sir. 

Q.  Now,  so  far  as  taking  regular  ser\dces  at  the 
Open  Bible  Church  in  Portland,  has  that  been  ir- 
regular or  occasional  ? 

A.    We  have  not  been  there  for  some  months,  sir. 

Q.  Well,  last  November,  for  example,  or  prior 
to  last  November,  were  you  and  your  husband  tak- 
ing regular  services  at  the  Open  Bible  Church? 

A.  Reoiilar  Bible  studv  for  two  or  three  weeks. 
I  think  the  simi  and  total  of  those  Bible  studies 
were  four  times,  sir. 

Q.  I  see,  and  was  there  any  compensation  de- 
rived from  that,  [315]  for  example,  as  you  had  be- 
fore the  date  of  the  accident? 

A.     One  offering,  sir. 

Q.  I  see.  Now,  did  you  last  November,  with  re- 
spect to  regular  services  at  the  Open  Bible  Church 
in  Portland,  indicate  to  anyone  that  it  was  your 
desire  then  to  permanently  take  on  these  meetings 
and  continue  them?  A.     No,  sir. 
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Q.  Did  YOU  have  any  opportunity  offered  you 
last  fall  to  take  on  regular  services  at  this  particu- 
lar church  on  a  permanent  basis  ? 

Mr.  Hudson :  If  the  Court  please,  I  would  like  to 
object  to  that  last  question  at  the  present  time.  We 
are  not  asking  for  loss  of  wages.  I  don't  l^elieve  that 
it  is  pertinent,  I  don't  believe  that  it  is  relative. 

Mr.  Spla^^^l:    It  is  her  capacity,  your  Honor. 

The  Court. :  Yes,  I  think  it  has  a  probative  value, 
perhaps,  on  the  question  of  loss  of  earning  capacity, 
and  I  ^^^ll  overrule  the  objection  on  that  ground. 

Mr.  Hudson:    Yes,  sir. 

Q.  (By  Mr.  Spla^vn)  :  Did  you  not  write  Mrs. 
Swier  as  late  as  November  5,  1957,  and  stat-e  to  her 
in  the  letter  that  they,  refemng  to  the  Open  Bi1)le 
Church  at  Portland,  '  Vould  veiy  much  like  for  u;^ 
to  pennanently  take  these  meetings'' ? 

A.    What  meetings?  [316] 

Q.    Regular  services  at  the  Open  Bible  Church. 

A.     No,  sir,  they  were  not  regular  services,  sir. 

Q.  Did  you  write  Mrs.  Swier  that  these  services 
were  regular  services  at  this  church? 

A.  I  cannot  remember  the  context  of  my  lettei*, 
I  have  never  been  invited  to  take  regular  ser^dces 
at  the  Open  Bible  of  Portland. 

Mr.  SplaAvn:    Well,  your  Honor  please 

The  Court:    Do  you  wish  to  have  that  marked? 

]\rr.  SplaA\Ti:    May  I  have  this  identified? 

(T\Tiereupon,    Defendants'    Exhil>it    No.    19 
was  marked  for  identification.) 

The  Court:     19? 
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Q.  (By  Mr.  Splawn)  :  I  hand  you,  Mrs.  Won^, 
what  is  denominated  Defendants'  Identification  No. 
19  and  ask  you  if  you  recognize  that  as  a  letter 
written  l>y  you  to  someone  (hands  paper  to  mt- 
ness)  ?  A.    Yes,  it  was  written  by  me. 

Q.     Aiid  it  was  written  to  whom? 

A.     '^Dear  Sister  Swier." 

Q.  I  see,  and  you  wrote  the  letter  and  mailed  it 
to  her,  I  assume? 

A.     I  mailed  it  to  her,  I  wrote  it. 

Q.  Now,  mil  you  refer  to  the  first  page  of  the 
letter.  [317] 

*    -se    #    *    * 

Q.  (By  Mr.  Spla^vn)  :  In  respect  to  your  in- 
come as  you  testified  that  it  was  before  receiving 
your  injury  did  you  and/or  your  husband  ever 
make  income  tax  returns  on  it? 

A.    Yes,  we  did.  [318] 
***** 

Redirect  Examination 

Q.  (By  Mr.  Hudson) :  What  type  of  farm  were 
you  raised  on,  Mrs.  Wong? 

A.     I  beg  your  pardon? 

Q.     What  type  of  farm  were  you  raised  on? 

A.    Well,  it  was  a  pioneer  farm,  irrigated. 

Q.     It  was  not  a  fruit  farm? 

A.     No,  sir. 

Q.  There  were  not  commercially  grown  apples, 
pears  and  cherries?  A.     No,  sir. 

Q.  You  had  no  experience  in  your  childhood 
with  apple  orchards,  pear  orchards  or  cherry  or- 
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ehards  ?  A.     In  my  childhood,  no,  sir. 

Q.  We  Avere  speaking  about  yesterday's  testi- 
mony, about  an  orderly,  in  yesterday's  testimony. 
Do  you  know  that  that  orderly  was  not  either  Dr. 
Zimmerman  or  Dr.  Lugar?  A.    Yes,  I  do. 

Q.     How  do  you  know  that? 

A.     I  know  his  name. 

Q.     The  orderly's?  A.     Yes,  sir. 

Q.     ^Miatisit?  A.     George.  [321] 

Q.    ^Yllo'l 

A.     George,  they  called  him  ^^  George." 

Q.  Now,  this  morning  you  testified  to  the  fact 
that  you  had  no  memory  of  going  to  surgeiy  the 
third  time?  A.     Yes,  sir. 

Q.  Will  you  tell  me  why  you  had  no  memory 
of  it? 

A.  I  was  put  to  sleep  before  I  was  taken  to 
surgery. 

Q.  In  other  words,  you  were  imder  anesthetic 
prior  to  leaving  your  room  ? 

A.  They  had  given  me  capsules  that  had  put  me 
to  sleep,  yes,  sir. 

Q.  That  is  the  reason  you  don't  remember  going 
there,  you  know  that  you  were  going  and  you  know 
that  you  had  been  there,  eventually? 

A.     Yes,  sir.  [322] 

*    *    -x-     ^    * 
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WALTER  SWIER 

tlu^  defendant,  recalled  as  a  witness  in  his  own  l>e- 
lialf,  resimied  the  stand  and  testified  further  as 
follows: 

Direct  Examination 

Q.     (By  Mr.  Splawn)  :    Yon  are  Walter  Swier? 

A.    Yes. 

Q.     One  of  tJie  defendants  left  in  the  case? 

A.    Yes. 

Q.  Walter,  how  many  acres  in  orchard  do  you 
have,  or  did  [410]  you  have  in  October,  1955  ? 

A.     Twenty  acres  bearing. 

Q.  The  particular  ladder,  which  is  Defendants' 
Exhil^it  1,  in  what  type  of  storage,  if  any,  has  it 
been? 

A.  Well,  for  over  two  years  it  has  been  in  dry 
storage. 

Q.  Yesterday  did  you  hear  the  testimony  of  the 
plaintiff,  Rose  Wong,  as  to  the  groimd  on  which  she 
set  the  ladder  at  the  tree  in  question  ? 

A.     I  did. 

Q.  With  respect  to  the  actual  gromid,  tell  us 
where  the  accident  occurred;  at  that  tree  did  that 
description  fit  the  actual  condition  as  it  existed  dur- 
ing the  fall  or  the  apple-picking  season  in  1955? 

A.     Yes,  sir. 

Q.  Did  yon  bring  to  court  three  cases  of  ground 
or  earth?  A.     Yes,  sir. 

Q.  And  what  similarity,  if  any,  is  there  between 
what  you  have  brought  into  court  and  the  plain- 
tiff's own  description  yesterday  of  the  ground  on 
which  she  set  the  ladder? 
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*     *     4f     *     * 

A.     The  ground  is  identical.  [411] 
•jt  *  *  *  * 

CECIL  C.  CLARK 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Splawn) :  Your  name  is  Cecil  C. 
Clark?  A.     That  is  right. 

Q.    Where  do  you  reside? 

A.     Lombard  Loop,  that  is  Route  2,  Wapato. 

Q.     A^Tiat  is  your  occupation? 

A.     Fruit  Grower.  [419] 

Q.  What  has  l>een  your  experience  in  that  field, 
and  also,  relative  to  three-legged  ladders  for  fniit 
picking  purposes,  will  you  give  in  detail  your  back- 
ground experience  in  those  respects? 

A.  Well,  I  suppose  you  would  start,  with  the  fact 
that  I  was  bom  in  an  orchard  out  here  on  South 
Knob  Hill.  I  am  62  years  old  now  and  I  was  prac- 
tically raised  on  an  orchard.  I  started  fruit  gro\\dng 
on  my  own  at  eighteen  and  all  l)ut  four  ye^rs  since 
then  I  have  been  associated  \ritili  orchards  and  the 
handling  of  ladders.  I  was  making  a  hasty  estimate 
this  morning  of,  perhaps,  the  time  that  I  had  s]^ent 
on  a  ladder,  and  I  have  come  up  Avith  something 
like  ten  thousand  hours  actually  working  on  a  lad- 
der myself. 

Q.     Do  you  own  your  oavu  farm? 

A.     Yes,  I  have  someth^ing  in  excess  of  200  acres 
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of  orchard  aiid,  incidentally,  I  have  321  laddei-s  at 
the  present  time.  In  addition  to  that^  a}x)ut  my 
familiarity  mth  ladders,  I  mi^ht  say  that  I  have  in 
the  past  borrowed  lots  of  ladders  and  I  would  esti- 
mate^ at  least  a  thousand  or  more. 

Mr.  Hudson:     I  didn't  understand  that. 

A.  I  have  borrowed  at  least  a  thousand  or  more 
ladders  during  my  operation,  from  other  orchard- 
ists,  because  I  didn't  have  enough  at  times.  [420] 

Q.  (By  Mr.  Splawn) :  The  area  where  your 
orchards  are  located  you  indicated  was  the  Lombard 
Loop  area,  and  where  is  that  in  the  Yakima  Valley? 

A.  Well,  that  takes  off  of  Highway  410  at  Saw- 
yer, which  is  14  miles  down  410  from  Yakima. 

Mr.  Hudson :  Would  you  locate  that  as  to  where 
it  is  with  reference  to  Cowiche? 

Q.  (By  Mr.  Splawn) :  About  how  far;  you 
know  where  Cowiche  is,  do  you  not? 

A.  Well,  it's  pretty  near  as  far  the  other  side  as 
Cowiche  is  from  Yakima. 

Q.  And  are  your  orchards  located  in  what  is 
commonly  called  the  Yakima  Valley? 

A.     Oh,  yes. 

Q.  Now,  in  addition  to  the  experience  which  you 
have  referred  to,  what  otiices  or  directorships  or 
memberships  have  you  held  or  now  hold  in  agricul- 
tural organizations  or  in  agricultural  activities,  or 
anything  having  to  do  with  that? 

A.  Well,  that  is  quite  a  list.  At  the  present  time 
I  am  a  member  of  the  board  of  the  Washington 
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Caimers  Co-op,  which  has  a  cannery  here  in  Yak- 
ima. 

Q.  Incidentally,  are  you  a  member  of  the  Wash- 
ington State  Legislature? 

A.     Yes,  I  am.  [421] 

Q.     And  have  been  for  how  many  sessions? 

A.     Three  sessions. 

Q.  And  are  presently  a  member  of  the  Wash- 
ington State  Legislature?  A.    Yes. 

Q.  And  what  committees  did  you  sei^^^e  on  in 
that  respect? 

A.  Well,  my  first  session  there  I  was  chairman 
of  the  Horticultural  Committ,ee  and  was  on  Taxa- 
tion and  Revenue,  Industrial  Insurance,  Reclama- 
tion and  Agriculture.  The  second  session  they  did 
away  with  the  Horticultural  Committee  and  I  was 
on  Agriculture,  and  no  Republicans  had  any  chair- 
manships at  that  time,  so  I  didn't  have  a  chairman- 
ship, so  I  was  on  Revenue  and  Taxation  and 
Reclamation  again;  oh,  right  offhand  I  don't  re- 
member. They  were  not  important  committees.  Last 
session  I  was  on  Revenue  and  Taxation,  Reclama- 
tion, again  Agriculture,  and  Institutions. 

Q.  Now,  are  you  connected  or  have  you  been 
connected  in  any  way  with  the  Wasliington  Free- 
stone Peach  Association? 

A.  Yes,  sir^  I  helped  organize  it  aud  was  the 
president  of  it  for  tw\>  years.  The  same  thiugs  liap- 
pened  about  the  Pear  Association;  two  yeai*s  before 
that  I  helped  organize  that  and  was  head  of  that 
for  two  years.  I  am,  also,  president  of  the  Wash- 
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ington  State  Reclamation  Association  at  this  time. 
Now,  do  you  want  a  list  of  [422]  some  of  the  things 
I  have  been  into  in  the  past  ? 

Q.  Y(^s,  I  mean  along  the  lines  which  I  have  in- 
dicated, Mr.  Clark,  to  indicate  your  backgroimd. 

A.  Well,  I  can't  give  you  the  exact  years  with- 
out referring  to  them,  but  I  was  president  of  the 
Washington  State  Horticultural  Association,  I 
tliinlv  that  was  1952,  somewhere  back  in  there. 
I  have  a  citation  of  merit  as  a  special  award  from 
the  Washington  State  College  for  services  rendered 
to  horticulture.  I  have  a  special  citation  of  merit 
given  to  me  this  winter  signed  by  the  Pear  Associa- 
tion and  Peach  Association,  of  the  Bargaining 
Association. 

Q.     Is  that  Washington  State? 

A.  Yes,  the  one  that  I  was  president  of.  The 
Washington  State  Fruit  Commission  and  the  Wash- 
ington State  Apple  Commission,  listing  out  my 
services  to  horticulture,  and  it  was  a  thing  I  appre- 
ciated very  much.  For  about  four  years  before  I 
was  elected  to  the  Legislature  I  was  chairman,  or 
not  chairman,  excuse  me,  I  was  a  member  of  the 
Special  Farni  Labor  Committee  that  was  advisory 
to  the  National  Farm  Labor  Committee  that  was 
advisable  to  the  Secretary  of  Agriculture  in  Wash- 
ington. And  on  that  committee  I  was  on  a  special 
subcommittee  on  Mexican  Nationals,  representing 
the  five  northwest  states,  and  in  the  course  of  that 
duty  I  made  a  number  [423]  of  trips  to  Washing- 
ton, D.  C.  on  farm  labor  matters.  I  was  also  chair- 
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man  of  tlie  Farm  Labor  Committee  that  was  organ- 
ized here  when  the  Korean  War  started,  which 
didn't  fimction  very  much  because  we  didn't  need 
it,  but  I  was  a  member  of  the  Yakima  Valley  Food 
for  Victoiy  Committee  all  during  the  Second  World 
War,  and  one  of  our  jobs  was  to  bring  in  Mexican 
Nationals  and  handle  them. 

The  Court:  Pardon  me,  I  am  reluctant  to  inter- 
fere, but  we  have  a  definite  time  limit  in  these  cases. 
I  would  like  to  finish  this  case  this  week  if  we  can. 
You  are  qualifying  this  man  as  an  expert  on  lad- 
ders, aren't  you? 

Mr.  Splawn:  No,  just  his  backgroimd  so  the  jury 
can  evaluate  him  as  a  man  who  has  been  in  business 
and  knows  ladders. 

The  Court:  Well,  as  I  say,  you  are  qualifying 
him  as  an  expert  on  ladders.  I  think  his  testimony 
should  be  confined  to  something  that  has  some  re- 
mote knowledge  of  ladders  and  some  ]>earing  upon 
ladders.  I  don't  mind  his  listing  this,  I  am  sorry  to 
cut  it  off,  but  in  the  interests  of  time  I  think  he 
should  be  a  little  bit  brief  about  it. 

Mr.  SplaA^m :    Thank  you. 

Q.  Now,  Mr.  Clark,  do  you  recognize  a  ])articu- 
lar  ladder  in  the  courtroom? 

A.     Yes,  I  have  seen  it  before.  [424] 

Q.  That  ladder,  for  your  infomiation,  is  mai-ked 
Defendants'  Exhibit  1,  and  you  have  seen  that  lad- 
der before?  A.     That  is  right. 

Q.  And  do  you  rememlx^r  the  place  where  you 
saw  it? 
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A.  Yes^  over  at  the  Dependal)lo  Ladder  Factoiy 
where  that  ladder  was  originally  made. 

Q.     I  see.  And  has  that  been  sometime  this  year? 

A.     Oh,  it  was  within  the  last  tAVO  or  three  weeks. 

Q.  I  see.  While  there,  did  yoii  make  any  tests  on 
the  ladder? 

A.  Yes,  I  looked  it  over  and  I  set  it  np  and 
climbed  it. 

Q.  Do  you  have  any  familiarity,  from  your  ex- 
peiience  as  you  have  referred  to  it,  with  ladders  in 
common  use  in  the  Yakima  Valley  ? 

Mr.  Hudson:  Now,  if  the  Court  please,  Mr. 
Clark  is  about  to  commence  testifjdng  as  an  expert. 
I  don't  question  that  he  is  a  very  fine  man,  but  up 
to  the  present  time  he  has  not  qualified  or  has  not 
been  qualified  to  express  an  expert  opinion  about 
ladders.  He  owns  300-odd  of  them.  He  has  spent  ten 
thousand  hours  on  them,  he  has  borrowed  a  thou- 
sand of  them,  but  up  imtil  the  present  time  he  is  not 
qualified  to  express  an  opinion  about  a  ladder,  ex- 
cept as  he  recognizes  it.  I  have  driven  automobiles 
since  1911,  but  I  am  not  an  automobile  expert.  To 
qualify  this  gentleman  as  an  expert  on  ladders,  he 
has  got  to  show  a  lot  more  [425]  than  having  used 
them.  His  physical  makeup,  his  agility,  all  those 
things  might  enter  into  what  would  be  a  safe  ladder 
for  him  and  not  safe  for  me,  and  I  think  he  is  not 
entitled  to  express  an  expert  opinion. 

The  Court:     Well,  I  will  overrule  the  objection. 
I  think  that  his  qualifications  are  a  matter  for  the 
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jury.  It  will  go  to  the  weight  rather  than  the  admis- 
sibility. 

Q.  (By  Mr.  SplaAvn)  :  Mr.  Clark,  what  famili- 
arity, if  any,  have  you  gained  through  the  years 
and  up  to  the  present  time  of  ladders  in  common 
use  for  apple  picking  pui'poses  in  the  Yakima.  Val- 
ley? 

A.  TTell,  my  various  associations  A\"ith  the  things 
I  have  listed  have  brought  me  in  contact  with  many 
growers  and  I  have  l^een  on  many  growers'  places 
and  observed  a  great  many  ladders  besides  those  I 
have  borrow^ed  and  used  of  my  own. 

Q.  Now,  having  inspected  this  ladder  and  tested 
it  as  you  have  indicated,  state  whether  or  not  this 
ladder  with  all  its  aspects  and  features  and  its  con- 
dition, and  I  assiune  you  obsei-^^ed  those,  did  you? 

A.     Yes,  sir. 

Q.  Will  you  state  whether  or  not,  as  it  now 
stands,  it  is  a  ladder  in  common  use  in  the  Yakima 
Valley? 

Mr.  Hudson:  Just  a  mmute,  Mr.  Clark,  I  o]>ject 
to  that  question.  There  is  a  difference  in  the  thou- 
sand ladders  [426]  in  coimnon  use  around  here.  It 
is  this  particular  ladder;  it  isn't  some  other  ladder, 
it  isn't  a  group  of  ladders.  No  one  can  express  an 
opinion  as  to  a  thousand  other  ladders  around  here. 
He  can't  discuss  a  comparison  between  this  and  a 
thousand  other  ladders  in  the  valley.  It's  a  question 
of  whether  his  o]iinion  is  correct  or  not. 

Mr.  KSplawn:  I  think  that  is  for  the  jniy  to  de- 
termine. In  other  words,  it  would  be  physic^ally  im- 
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possible  for  any  human  being  to  know  all  the  lad- 
ders ))iit  certainly,  of  course,  in  our  societies  Ave  get 
general  representation. 

The  Court:  I  will  overrule  the  objection,  he 
may  answer. 

(Last  question  read.) 

A.  Can  I  ask  you  a  question?  Do  you  mean  how 
it  compares  with  other  ladders? 

Q.  (By  Mr.  Splawn)  :  In  common  use  in  the 
Yakima  Valley.  A.     Yes. 

The  Court:  Yes,  he  doesn't  mean  whether  this 
ladder  is  in  common  nse,  but  whether  it  is  the  kind 
of  ladder  that  is  in  common  use? 

Mr.  Spla,wn:  I  am  including  all  of  the  features 
of  this  ladder. 

The  Court :    Yes,  I  imderstand. 

A.  Well,  in  the  first  place,  there  is  more  of  that 
kind  of  ladder  used  in  the  Yakima  Valley  than  any 
other  kind.  [427]  More  of  my  ladders  are  of  that 
make  than  any  other  five  or  six  varieties  that  I 
have. 

Mr.  Hudson:  Pardon  me,  Mr.  Clark,  you  are 
referring  to  the  brand? 

A.  Yes,  and  as  far  as  the  condition  of  the  lad- 
der, it's  much  better  than  the  average  ladder  that  is 
given  to  a  picker  in  the  Yakima  Valley. 

Q.  (By  Mr.  Splawn) :  And  when  you  refer  to 
the  condition  of  that  ladder  you  are  referring  to  all 
aspects  of  it,  are  you? 

A.     All  aspects,  just  the  way  it  stands  there. 
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Q.  And  in  your  testing  of  the  ladder  you  found 
that  the  tongue  has  some  play  in  it? 

A.  Oh,  it  has  a  little  play  Avhich  is,  perhaps — 
it  is  not  detrimental,  a  little  play  there  is  beneficial. 

Q.    And  the  reason  for  that  is  what? 

A.  A  ladder  that  is  too  rigid  is  more  prone  to 
tip  than  one  that  has  a  little  give  to  it. 

Q.  Now,  in  your  testing  of  this  particular  lad- 
der, describe  as  you  recall,  Mr.  Clark,  what  you  did 
when  you  went  over  the  ladder  and  tested  it? 

A.  Well,  I  checked  the  steps  to  see  if  they  were 
tight.  They  were.  I  wiggled  the  tongue  to  see  what 
the  condition  of  that  was,  and  it  was  satisfactory, 
so  I  set  it  up  and  climbed  it  and  went  to  the  eighth 
step,  wiggled  [428]  it  and  shook  it  all  the  way  up, 
and  it  was  perfectly  safe  to  use,  and  if  you  put  it  on 
a  tree,  I  will  go  to  the  top,  the  tenth  step.  I  have 
got  a  little  too  much  claustrophobia,  or  something, 
in  the  open  air  to  go  beyond  the  eighth  step,  but  it 
is  perfectly  safe  to  go  to  the  top  step  and  work 
on  it. 

Q.  Now,  so  far  as  static  weight  is  concerned, 
and  by  that  I  mean  just  standing  on  any  nmg  of 
the  ladder  up  to  and  including  the  last  rung  before 
the  veiy  top,  \rith  no  impacting  of  the  ladder,  no 
shaking,  no  jerking,  no  reaching  to  one  side  or  the 
other,  but  dead-weight<,  is  there  anything  about  that 
ladder  tliat  could  conceivably  cause  it  to  tip  over 
or  collapse? 

A.  No,  there  is  nothing  about  the  ladder. 
A  pickcu-  on  that  ladder  to  fall  has  got  to  do  one  of 
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two  things;  first,  is  to  eitJu^r  improperly  place  the 
ladder,  set  it  up  wrong,  or  else  lean  too  far  out;  and 
with  tlie  numerous  falls  I  have  had  on  my  place  and 
with  the  ones  I  have  made  myself — I  have  fallen  off 
a  l:uld(^r  a.  number  of  times  just  simply  because  of 
reaching  out  to  far  to  get  the  last  fruit  and  didn't 
want  to  get  down  and  move  it,  just  reaching  out  toO' 
far,  that  is  what  pretty  nearly  always  makes  a  lad- 
der tip  over,  unless  it's  improperly  set  up.  [429] 
***** 

Q.  Above  the  sixth,  nmg,  Mr.  Clark,  that  is  tak- 
ing the  ladder  above  the  sixth  nmg,  that  is  standing 
on  it  at  any  nmg  above  the  sixth,  nmg,  is  there  any 
difference  in  that  that  you  can  see  or  that  actually 
exists  to  make  it  unsafe  for  apple  picking  pur- 
poses? 

A.  Not  as  far  as  this  ladder  is  concerned.  Of 
course,  the  higher  you  go  on  any  ladder,  the  easier 
it  is  to  overbalance  it  by  leaning. 

Q.  Is  that  a  ladder  condition  or  is  that  a  picker 
maneuvering? 

A.    Well,  that  is  a  picker  maneuver. 

Q.  Now,  the  higher  you  go  on  this  ladder,  and  so 
far  as  any  play  is  concerned  in  the  tongue  assembly 
at  the  [430]  top,  what  is  the  effect  as  you  take 
weight  up  the  ladder,  so  far  as  that  condition  is 
concerned  ? 

A.  Any  condition  with  the  top  of  that  ladder 
would  make  no  difference  on  any  step  on  it  clear  to 
the  tenth.  As  I  said,  I  would  not  hesitate  if  it  was 
in  a  tree,  to  get  on  the  top  step  and  pick  a  prune,  or 
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any  other  thing.  Of  course,  I  wouldn't  want  to  lean 
way  out  across  the  tree,  I  would  have  to  use  some 
judgment  about  handling  myself  on  it. 

Q.  Now,  among  the  ladders,  for  example,  which 
you  have  bon-owed  and  you  yourself  ovm,  do  you 
have  any  ladder  such  as  that  in  that  condition,  such 
as  you  foimd  the  condition  of  that  ladder  to  be  in 
all  respects? 

A.  Yes,  I  don't  see  anything  wrong  with  that 
ladder. 

Q.     What  about  your  own? 

A.  I  have  some  that  need  repairing,  always  do, 
and  we  repair  quite  a  few  of  them,  but  I  w^ould  not 
bother  to  repair  a  ladder  like  that  because  it  doesn't 
need  it,  there  is  nothing  to  do  on  it.  If  I  was  hiring 
out  to  somebody  to  pick  fruit 

The  Court:  (Interposing)  Just  a  moment,  there 
hasn't  been  any  question  asked.  Let's  proceed  by 
question  and  answer. 

Q.  (By  Mr.  Splawn)  :  Yes,  do  you  have  some 
further  explanation  conceming  that  ladder  and  its 
safety  for  apple  [431]  picking  purposes? 

A.  Yes,  sir.  If  I  went  to  somebody's  orchard  to 
pick  apples,  and  I  have  done  it  in  the  last  few 
years  to  help  out  when  pickers  were  short  and  I 
didn't  have  work  of  my  o^\^l,  and  was  given  a  lad- 
dor  like  that  I  would  l>e  perfectly  satisfied  Avith  it 
and  would  go  ahead  and  pick  without  any  question 
Avhatsoover. 

Q.  And  that  is  iududiug  the  couditiou  at  the 
top? 
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A.     That  ladder  as  it  is  right  there  now. 

Q.  I  s(^e.  NoAV,  we  don't  have  any  gi-oimd  on 
which  to  s(^t  it,  Mr.  Clark.  We  oould  wire  the  legs 
to  the  tongiu^  to  kovp  it  from  slipping  because  of 
the  floor.  Wonld  that  give  any  stability  to  the  lad- 
d(^r  to  climb  up  and  nse,  jnst  to  climb  np  and  use. 

A.  Yes,  that  would  keep  the  thing  from  slipping 
on  the  ca.iT>et  all  right.  I  would  say,  even  so,  your 
condition  would  be  worse  in  here  than  it  would  be 
out  on  the  ground. 

Q.  Yes.  Now,  mth  respect  to  the  sides  of  that 
ladder,  can  you  push  in  one  side  and  cramp  the 
ladder? 

A.  Well,  yes,  when  there  is  nobody  on  it,  sure; 
l)ut  when  there  is  somebody  standing  on  it,  why, 
it  would  be  more  difficult. 

Q.  Wliat  can  you  do  with  a  brand  new  ladder  so 
far  as  doing  the  yery  same  thing?  [432] 

A.  Well,  you  can  push  a  new  ladder  around 
sideways.  I  don't  see  that  a  new  ladder  would  be 
any  better  than  this  one  to  pick  up.  In  some  re- 
spects it  wouldn't  be  as  good.  When  we  get  new 
ladders  we  are  always  happy  after  they  are  condi- 
tioned in  a  while,  because  they  are  a  little  too  rigid, 
and  they  need  to  have  a  little  bit  of  flexibility  in  the 
top.  The  fact  of  the  matter  is,  when  you  tighten  a 
ladder  up  and  get  the  top  all  tight  and  everything 
tight,  it's  more  liable  to  tip  over  than  one  that  will 
give  a  little  bit  (indicating),  not  simply  because  if 
the  picker  leans  a  little  bit,  instead  of  the  ladder 
giving  a  little  bit,  it  just  start.s  to  twist,  and  over 
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it  mil  go.  So  that  a  ladder  with  a  little  bit  of  play 
in  the  top  is  a  safer  ladder  than  one  that  is  abso- 
lutely rigid. 

Q.  Now,  if  yon  were  standing  on  any  rung  of 
that  ladder,  including  the  last  rung  at  the  top,  w^th 
the  exception  of  the  top  platf  oitq 

A.     (Interposing)  :    You  mean  the  ninth  one? 

Q.  Yes,  any  one  of  the  first  nine,  and  I  will  in- 
clude the  top,  which  has  been  termed  a  platform; 
I  will  include  every  rung  and  the  very  top  of  the 
ladder.  If  you  are  standing  on  any  one  of  those 
places  and  not  reaching  out  too  far  or  not  overbal- 
anced, is  there  any  action  that  can  possibly  take 
place  in  that  ladder  anywhere,  [433]  including  any 
action  at  the  very  top  and  the  assembly  at  the  top, 
which  would  cause  the  ladder  to  tip,  collapse,  fall 
to  one  side,  or  to  move  in  any  direction? 

A.     No,  not  if  it  is  properly  set  up. 

Q.     If  it  is  properly  set? 

A.  Of  course,  if  you  have  got  it  set  off-balance, 
why  then,  that  is,  of  course,  the  picker's  job  to  set 
it.  If  you  have  got  the  ladder  set  off-balance,  why 
then  any  movement  would  cause  it  to  go  doA\Ti. 

Q.  Is  that  only  true  of  used  ladders,  or  is  that 
also  true  of  brand  new  ladders  that  have  been  fii^st 
set  up  after  they  arrived  from  the  store? 

A.     That  is  tnie  of  brand  new  ladders  as  well. 

Q.  Assuming  that  that  particular  ladder  has 
been  in  dry  storage  for  over  two  years,  what  did 
you  discover  when  you  inspected  the  ladder  re- 
cently, concerning  its  tightness,  in  view  of  the  fact 
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that  it  had  been  actually  in  dry  storage;  assume  it 

to  have  been  in  dry  storage  for  over  tv^o  years? 

A.  Well,  it  was  tight  everywhere.  There  was  not 
excess  movement  in  the  top,  and  it  was  in  first-class 
condition  and  satisfactory  to  pick  on. 

Mr.  Splawn:  Your  witness.  Oh,  I  had  one  more 
question,  counsel.  I  am  soriy,  Judge;  if  I  may? 

The  Court:    Yes.  [434] 

Q.  (By  Mr.  Sx)lawn)  :  Assuming  these  facts: 
The  ladder  was  set  solidly  on  disked  groimd  and 
the  tongue  was  centered  and  placed  proi^erly,  and  a 
picker  was  standing  on  the,  it  would  be  the  eighth 
rung  from  the  bottom,  and  not  climbing  up  or 
down  or  mo^dng  the  feet  but  turning  slightly  to 
the  right  while  so  positioned  in  order  to  ease  off 
the  picking  bag  a])proximately  half  full  of  Deli- 
cious apples  from  the  trim  of  the  ladder;  if  that 
w^ere  so,  can  that  ladder  conceivably  tip,  collapse  or 
move  in  any  direction? 

A.  Now,  let  me  review  that  a  little  bit,  so  I 
can  get  the  essence  of  that  rather  long  question. 

Q.  If  the  ladder  is  properly  set  and  solidly  set 
on  disked  ground. 

A.  And  then  the  picker  is  on  the  eighth  step 
with  a  partly  full  bag  of  apples? 

Q.     Yes,  half  full,  approximately. 

A.     And  then  turns  slightly  to  come  down? 

Q.  No,  hasn't  yet  come  down,  but  was  about  to 
come  down,  and  both  feet  still  resting  on  the  eighth 
rung ;  neither  foot  was  taken  off  to  come  down,  but 
turning  the  body  slightly  to  the  right  ready  to  come 
down. 
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A.     And  not  leaning  out  to  pick  apples? 

Q.  Not  leaning  out  to  pick  apples  in  any  direc- 
tion. 

A.  The  ladder  should  not  move  anv  at  all.  It 
couldn't  [435]  collapse,  it  couldn't  twist,  it  couldn't 
do  anything. 

Q.     AVe  are  referring  to  this  ladder,  are  we  not? 

A.    Yes. 

Q.  If  the  ladder  did  tip,  then  what  could  only 
be  the  cause  for  its  tipping  or  collapsing  or  going 
to  one  side  or  the  other? 

A.  Now,  we  are  assuming  that  it  is  properly 
set? 

Q.    Yes. 

A.  The  only  thing  that  could  cause  it  to  tip, 
then,  would  be  leaning  too  far,  reaching  for  those 
two  or  three  apples  that  you  ought  to  reset  the 
ladder  to  get  and  you  just  don't  want  to  do  it, 
and  so  you  reach  just  a  little  too  far,  and  then 
once  it  starts,  if  you  throw  it  off  balance  by  shift- 
ing your  weight  too  far,  then  you  can't  unless  you 
have  got  a  tray  to  grab,  or  something,  you  can't 
straighten  it  up,  but  Tvdth  normal  procedure  of 
turning  and  moving  around,  you  have  to  turn  a 
certain  amount  to  bring  your  bag  of  apples  down, 
because  you  can't  bring  tliem  straight  down  in 
front  of  you.  It's  done  millions  of  times,  and 
there  would  be  no  reason  in  the  world  why  you 
couldn't  turn  with  a  full  bag  of  apples,  a  full  box- 
ful, and  bring  them  down  without  any  movement  or 
troul)le  of  the  ladder  whatsoever. 
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Q.  And  tliat  is  inehiding  the  play  with  this 
tongno  it  has  in  the  assembly  at  the  top,  is  that 
riglit?  [43()] 

A.  Yes,  sir,  that  last  just  the  way  it  stands  there 
now. 

Mr.  Splawn:    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Hudson) :  I  rather  got  the  impres- 
sion, Mr.  Clark,  that  this  particular  ladder  couldn't 
be  tipped  over,  from  your  testimony? 

A.  I  didn't  say  that;  I  said  that  it  could  only 
be  tipped  over  by  improper  setting  or  by  leaning 
too  far. 

Q.  I  have  always  got  the  impression  that  a  yoke 
in  the  condition  that  this  yoke  is  in  is  a  better  situ- 
ation than  a  properly  manufactured  yoke,  is  that 
right? 

A.  Well,  T  didn't  say  that  was  properly  manu- 
factured, sir. 

Q.     Do  you  know  that,  have  you  looked  at  it? 

A.     Yes,  sir. 

Q.  And  you  think  that  that  is  a  properly  assem- 
bled yoke?  A.     I  certainly  do. 

Q.  And  if  you  were  building  ladders  you  would 
build  a  yoke  like  that? 

A.  Well,  I  built  75  and  we  patterned  them  after 
it. 

Q-     That  isn't  what  I  asked  you. 

A.  Yes,  I  would  build  like  that;  w^e  did  build 
them  like  that  as  near  as  we  could. 
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Q.     That  is  the  way  you  like  them?  [437] 

A.     Yes. 

Q.     You  would  have  it  engineered  that  way? 

A.  Well,  now,  just  a  minute.  When  I  build 
ladders  I  don't  hire  an  engineer. 

Q.  Well,  but  by  plan,  scheme  and  design,  you 
would  have  your  yoke  just  the  way  that  yoke  is, 
is  that  right?  A.     Very  similar  to  it. 

Q.  Not  very  similar;  you  would  have  it  that 
way? 

A.  I  would  have  that  style,  yes.  I  probably 
wouldn't  have  the  same  dimensions  exactly,  but  it 
would  be  that  same  type  of  thing  exactly. 

Q.  And  you  would  have  the  holes  in  tJie  yoke 
and  in  the  side  pieces  the  same  way  that  those  are? 

A.     I  didn't  quite  hear  that? 

Q.  And  you  would  have  the  holes  in  the  yoke 
and  in  the  side  pieces  where  it  connects  through 
vnth  the  bolts  on  each  side  the  same  as  those  are? 

A.     Yes. 

Q.     Did  you  ever  look  at  that?  A.     Yes,  sir. 

Q.  ilnd  you  are  qualified  here  as  an  expert  and 
you  want  to  say  and  have  this  jury  believe  that  if 
you  were  planning  this  you  would  build  it  that 
way? 

A.  Well,  when  it  is  first  built  there  would  be  a 
little  less  play  in  it,  but  that  play  develops  as  you 
use  them  [438]  and  it  is  no  harm;  in  fact,  as  I 
said  before,  if  I  were  using  it  myself,  I  would 
rather  have  a  little  play  there. 
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(Whoroupon,    eoiinsel    Hudson    l)roiight    tlu^ 
ladder  forward  to  the  jury  box.) 

Q.  I  wish  you  would  step  down  here,  if  you 
would,  Mr.  Clark;  possibly  if  you  w^ould  stand  over 
here,  so  the  jury  can  see.  Now,  this  is  not  the  yoke 
that  this  ladder  came  equipped  with,  is  it? 

A.     I  think  so. 

Q.  Hasn't  this  new  yoke  or  repaired  yoke  been 
put  on  there? 

A.  No,  I  think  what  has  happened  here  is  that 
this  is  another  tongue  that  has  been  put  in  because 
apparently  it  has  had  a  bolt  here  and  another  bolt 
there.  I  don't  know  what  has  happened,  but  that 
would  )>e  my  assumption,  that  this  is  a  repaired 
tonguei  put  in  here,  it  is  not  the  original  tongue 
that  was  in  it,  it  shows  this  original  opening  here 
(indicating). 

Mr.  Hudson :  Mr.  Mullins  and  Miss  Alice,  would 
you  step  here,  please?  I  would  like  a  recess,  your 
Honor;  that  is,  I  would  like  the  jury  to  be  absent. 

The  Court:  Yes,  all  right,  the  jury  may  stej)  out 
for  a  recess. 

(Whereupon,  the  jury  retired  from  the  court- 
room.) 

Mr.  Hudson:  If  the  Court  please,  I  would  like 
to   [439]  be  sworn. 

The  Court:  Very  well,  the  Clerk  may  swear 
you. 

The  Witness:    What  do  I  do? 

The  Court:    You  just  step  aside. 
("Witness  Withdrawn.) 
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THOMAS  HUDSON 

called  and   sworn  as  a  witness   on  behalf   of  the 
plaintiff,  testified  as  follows: 

Statement 

Mr.  Hudson:  My  name  is  Thomas  K.  Hudson. 
I  reside  in  Denver,  Colorado.  My  occupation  is 
that  of  a  law^Tr.  I  am  admitted  to  practice  in  all 
the  courts  in  that  State  and  the  Federal  courts. 
I  came  to  Yakima  and  I  can't  give  the  exact  date, 
but  I  believe  that  my  associate.  Miss  Loveland,  can 
supply  it.  I  went  with  her  and  Mr.  George  Mul- 
lins  to  the  Dependable  Ladder  Company  where  w^e 
were  shown  this  ladder.  At  the  time  we  were  there 
I  took  a  steel  rule  and  I  measured  the  bolts  and 
the  top  assembly  of  that  ladder,  by  that  I  refer 
to  the  bolts  w^hich  connect  the  yoke  to  the  side 
pieces.  At  that  time  there  w^as  three-sixteenths 
inches  of  lateral  movement  in  the  bolts.  At  the 
present  time  those  bolts  are  tight  and  there  are 
new  washers  in  there. 

I  want  to  express  my  own  opinion  and  my  pro- 
fessional [440]  integrity  that  those  bolts  have  been 
tightened  up  since  we  saw  it,  and  I  would  like  to 
call  Miss  Loveland. 

The  Court:  Well,  I  don't  know  what  you  have 
in  mind,  Mr.  Hudson. 

Mr.  Hudson :  I  have  this  in  mind,  your  Honor 

The  Court:  Tlie  jury  is  the  trier  of  the  facts  and 
I  can't  decide  any  fact  as  to  whether  the  ladder 
is  now  in  the  same  condition  as  it  was  wh(^n  the 
plaintiff  fell  from  it  or  not,  so  that  I  don't  think  we 
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are  aceoiiiplishing  anything  unless  you  wish  to  i)ut 

this  testimony  on  before  the  jury  and  for  the  jury's 

evaluation. 

Mr.  Hudson:  If  the  Court  please,  my  purpose 
in  giving-  this  testimony  now  is  that  I  don't  want 
counsel  or  someone  else  to  shout  "Surprise."  That 
is  what  I  am  going  to  testify  to  before  this  jury 
and  I  am  sure  that  Miss  Loveland  is  going  to  testify 
to  the  same  thing,  and  Mr.  Mullins  is,  that  we  will 
take  the  stand  and  testify  that  that  ladder  has 
been  tampered  with. 

The  Court:  I  think  that  in  view"  of  the  unusual 
situation  here,  I  know  in  the  State  court  there  is 
a  rule  here,  I  am  not  aware  of  any  formal,  printed 
rule  in  this  court,  that  an  attomev  who  takes  the 
witness  stand  may  not  then  argue  the  case  before 
the  jury  without  special  permission  of  the  Court. 
Now,  of  course,  I  am  trying  a  diversity  case  and 
it  may  be  that  that  rule  carries  over  here;  there 
[441]  isn't  any  formal  Federal  Court  rule  but,  if 
so,  I  think  in  view  of  the  situation  here,  since  you 
are  the  only  one  w^ho  testified,  that  counsel  may 
testify  and  have  the  Court's  permission  to  address 
the  jury. 

Mr.  Hudson:    Thank  you,  your  Honor. 
The  Court:    Let's  see,  I  suppose  w^e  may  as  well 
take  our  ten  minute  recess  now. 

(Whereupon,  a  recess  was  taken  for  a  period 
of  ten  minutes.) 
(Witness  excused.) 
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(Whereupon,  the  following  proceedings  oc- 
curred in  chambers.) 

Mr.  Hudson:  Judge,  now  I  am  at  a  total  loss. 
I  know  that  that  ladder  has  been  tampered  with. 
It  is  not  in  the  condition  it  was  when  we  examined 
it  in  March.  It  isn't  in  the  condition  it  was  when 
we  saw  it  a  few  days  ago.  As  a  matter  of  infor- 
mation to  the  Court,  I  indulge  in  manufacturing 
as  one  of  the  thuigs  I  am  interested  in.  I  am  me- 
chanically conscious.  Now,  when  I  was  out  there 
I  measured  the  gaps  with  the  steel  rule  that  I 
borrowed  from  one  of  the  men  out  there.  Those 
bolts  were  readily  tumable  with  your  fingers.  There 
are  two  totallv  new  washers  in  there  now  on  one 
side,  and  tw^o  old  ones  on  the  other  side.  Now,  I 
can't  use  that  ladder  in  its  present  shape  for  the 
same  type  of  examination  I  could  have  before  it 
was  tampered  with.  There  [442]  is  no  way  for  me 
to  examine  these  witnesses  that  way. 

Now,  I  have  been  dying  to  take  that  ladder  apart, 
as  far  as  that  goes,  Imt  the  hole  in  the  yoke  where 
the  1)olt  comes  through,  there  is  three-sixteenths 
inch  play  on  either  side  of  that  bolt,  or  there  was. 
In  other  words,  the  hole  of  this  yoke  that  is  in 
there  now  is  larger  than  the  hole  in  the  side  pieces 
and  it  gave  a  lot  of  play  and  due  to  the  looseness 
laterally,  there  was  a  lot  of  swing  and  twist  in  it. 
Well,  it  isn't  there  now.  I  caii't  demonsti^ate  it. 
I  am  flatly  at  a  loss. 

Mr.  Splawn:  I  have  a  suggestion.  In  other 
words,  so  far  as  I  am  concerned,  that  ladder  has 
not  been  tam])ered  with  at  all.    There  was  one  wit- 
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iioss  present  when  you  first  (examined  it  and  lie 
lias  informed  me  what  the  measurement  was  of  the 
arc  of  play,  and  as  far  as  I  can  tell,  it's  the  same 
as  in  that  ladder  now. 

Now,  I  may  have  a  solution  for  what  you  think. 

Mr.  Hudson:  Now,  I  want  to  make  one  state- 
ment. Homer.  While  that  ladder  has  been  in  your 
custody,  I  am  not  trying  to  impute  that  you  touched 
or  did  anything  about  that. 

Mr.  Splawn :  No,  I  understand  that.  It  has  been 
out  at  the  Dependable  Ladder  Company.  Now, 
here  is  what  I  suggest  we  do:  I  think  this  is  a 
solution  to  your  problem,  I  am  willing  to  do  this. 
You  have  made  the  statement  that  [443]  there 
have  been  inserted  two  new  washers  on  one  side. 

Mr.  Hudson:    And  two  old  ones  on  the  other. 

Mr.  Spla^^^l:  And  they  were  not  there  before, 
I  think  is  your  idea.  Well,  I  think  what  I  would 
like  to  have  the  jury  do  is  closely  inspect  the  bolt 
itself,  because  there  is  paint  in  the  threads  of  the 
bolt,  and  I  think  if  you  unscrewed  the  nut,  and  I 
am  going  to  offer  it  with  the  Court's  permission, 
to  unscrew  those  nuts,  but  before  doing  that  I 
want  the  jury  to  see,  you  see,  what  the  threads  of 
the  bolt  look  like  before  they  are  imscrewed,  to  see 
if  there  is  paint  in  the  threads,  because  otherwise, 
if  we  purposely  took  the  nuts  off  or.  partially  off, 
it  would  destroy  any  e^ddence  that  the  jury  would 
be  entitled  to  look  at  in  case  this  matter  of  tam- 
pering would  be  raised.  I  would  want  them  to  see 
if  there  are  any  signs,  wdth  their  o^vn  eyes,  and 
I  will  do  this  with  you  if  we  had  a  wrench  of  some 
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kind,  the  janitor  had  one,  with  this  witness  I  will 
have  him  or  anyone  else  untighten  or  nnloosen  or 
do  whatever  you  want  to,  take  those  nuts  off  after 
the  jury  has  examined  the  l)olts  before  doing  that, 
because  othei^vise  if  there  is  any  paint  in  the 
threads  it  would  be  destroyed,  and  I  am  entitled 
to  that,  certainly;  and  I  will  have  this  A\dtness  or 
you  can  on  3^our  cross-examination,  it  makes  no 
difference,  ask  him  the  same  questions  and  have 
him  demonstrate,  if  you  will,  with  the  nuts  com- 
pletely off  the  bolts.  [444] 

Mr.  Hudson:  Homer,  I  want  to  make  a  state- 
ment to  you.  As  I  have  just  stated,  I  am  connected 
with  manufacturing  and  am  mechanically  minded; 
that  thing  can  be  unscrewed  and  screwed  back  on, 
and  immediately  a  simulation  of  the  paint  produced 
there. 

Mr.  Splawn:     That  is  getting  very  fine. 

Mr.  Hudson:  I  am  entitled.  Homer,  to  show 
everything  there  is  in  this  case,  and  if  somebody 
on  your  side  of  the  case  has  l)een  tampering  with 
that  evidence  I  am  entitled  to  show  that. 

The  Court:  Well,  I  see  no  reason  why  we  can't, 
after  all  we  have  to  proceed  with  this  case,  I  don't 
want  to  make  a  career  of  it,  I  have  got  another 
jury  case  set  for  Monday  and  those  people  have 
rights,  too.  If  this  case  goes  over  they  will  not 
get  their  case  in  because  I  have  to  go  to  Spokaaie 
on  the  8th  of  April.  Now,  I  think  you  should  pro- 
ceed here  and  you  can  cross-examine  on  the  basis, 
if  you  wish,  of  the  assumption  of  what  you  are 
going  to  contend  or  testify  in  good  faith;  that  is. 
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yon  may  hyi)otli(^tieally,  T  sliould  think,  examine 
tli(^  witness  on  the  l)asis  of  the  hidder  being  in  the 
condition  in  which  yon  claim  it  was  at  th(^  time 
yon  inspected  it,  whether  there  would  be  more  ])hiy 
or  what  that  consequence  would  be,  and  I  don't 
think  that  we  should  unduly  prolong  the  case  here 
and  put  it  over  another  week  or  so  because  of  the 
development.   [445] 

Mr.  Splawn :  What  I  would  be  willing  to  do,  as 
I  stated,  is  to  have 

The  Court:  (Interposing)  Well,  there  is  a  limit 
to  what  we  can  do  in  these  cases  in  the  way  of 
demonstration  and  redemonstration,  and  w^e  get 
ourselves  into  a  bog  the  first  thing  you  know  here, 
where  this  case  will  have  to  go  over  until  May  to 
finish  it.  I  don't  want  anything  of  that  kind  here. 
I  think  we  have  got  this  ladder,  I  think  we  should 
look  at  it  as  it  is  and  let  everybody  testify  as  to 
the  condition  it  was  in  at  the  time,  and  let  the  jury 
form  their  conclusion,  and  of  course  the  jury  will 
have  the  ladder  in  the  jury  room,  and  of  course  in 
argument  you  can  point  out  the  paint  on  the  threads, 
or  anything  else,  and  they  will  have  it  in  there 
themselves,  as  an  exhibit  in  the  case. 

Mr.  Hudson:  1  assume  we  should  make  no  at- 
tempt to  put  on  any  testimony  imtil  rebuttal? 

The  Court:  No,  I  think  since,  obviously,  you 
have  made  a  shovdng  in  good  faith  of  what  your 
testimony  is,  you  should  have  a  right  to  examine 
hypothetically  on  the  assumption  of  what  you  claim 
is  true.  I  am  not  precluding  you  from  making  a 
record  in  this  case. 
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Mr.  Splawn:    I  wantM  to  be  helpful  in  this  ease. 

The  Court:  Well^  yeSy  I  appredate  tout  sug- 
gestions^ It's  unusual  and  an  unusual  situation. 
ScMnetimes  [446]  we  get  cases  tiiat  run  off  smoothly 
and  some  don  t.  This  is  one  of  those  things,  un- 
fortunately from  my  standpoint:  fortunately  they 
don*t  occur  too  often. 

CECLL  C.  CLARK 
recalled  as  a  witness  on  behalf  of  the  defendants, 
resumed  the  stand  and  testified  further  as  foUows: 

Cross  Examination — ([Continued) 

Q.  (By  Mr.  Hudson) :  Is  the  ladder,  Mr.  Clait, 
in  its  now  condition,  the  same  as  you  have  seen  it 
previously  ? 

A.  Xo,  I  think  those  bolts  were  a  little  looser 
when  T  looked  it  over  at  the  ladder  company. 

Q.  Xow,  you  didn't  say  anyttiing  about  that  this 
morning,  did  you? 

A.  Well,  I  was  not  asked,  and  I  was  stopx)ed 
when  I  starte*^  *^**  ni-^t»^  '^>mments,  so  naturally  I 
wouldn't- 

Q.  In  other  words^  you  didn't  inspect  it  this 
morning  before  your  testimony? 

A.  YeSy  I  did.  I  inspected  it  before  court  con- 
vened. 

Q.  And  you  were  c<^nizant  that  they  were  looser 
when  you  saw  it  previously?  [447]  A.    Yes. 

Q-  Xow,  woidd  a  three-sixteenths  looseness  be- 
tween the  side  of  the  yoke  and  the  metallic  side  o: 
the  ladder,  would  that  give  morp  vlav  in  the  top 
I>art  of  the  ladder? 
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A.     Yes,  it  would  give  a  little  more  play. 

Q.  And  if  the  hole  in  the  yoke  where  this  small 
bolt  comes  through,  if  the  hole  in  the  yoke  is  larger 
than  the  hole  in  the  side  piece,  would  that  give 
more  play? 

A.     Yes,  it's  boimd  to  give  it  a  little  more  play. 

Q.  Now,  the  tighter  the  yoke  assembly  is  at- 
tached to  the  ladder,  the  less  play  there  is,  is  that 
not  true.  A.     That  is  right. 

Q.  You  are  familiar  with  new  ladders,  ilr. 
Clark?  A.     Yes,  sir. 

Q.  Xow,  in  a  new  ladder,  if  you  know,  is  the 
hole  in  the  yoke,  the  attaching  hole  in  the  yoke, 
the  same  size  as  the  attaching  hole  in  the  side  piece 
on  the  ladder?  A.    Yes. 

Q.  And  is  the  bolt  that  connects  those  pieces 
together,  the  yoke  with  the  side  piece,  are  those  of 
a  size  to  fit  snugly  into  those  holes? 

A.    Yes,  they  fit  fairly  snug. 

Q.  And  in  a  new  ladder  is  the  bolt  drawn  up 
snugly  to  join  them  together  finnly? 

A.  Generally,  although  I  have  gotten  them  where 
they  were  [448]  not. 

Q.  But,  srenerally  speaking,  in  the  manufacture 
they  draw  these  bolts  up  snugly? 

A.     They  are  not  tight,  they  are  up  fairly  close. 

Q.  They  are  not  tight  to  the  jx^int  of  binding, 
but  they  are  tight  to  the  i)oint  of  holding  it  firmly 
together? 

A.  There  is  sometimes  a  little  play  in  them ;  you 
can  wiggle  them  a  little  when  they  are  new. 
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Q.  XoAV,  Mr.  Clark,  would  a  ladder  that  had  a 
hole  in  the  yoke  for  the  connecting  pole  to  the  side 
piece  which  was  larger,  much  larger  than  the  hole 
in  the  side  piece,  would  that  tend  to  give  more  op- 
portunity for  that  ladder  to  tmst  at  the  top? 

A.     ISTo,  not  mth  a  person  on  it. 

Q.  In  other  words,  the  large  diameter  of  the 
hole  and  the  looseness  of  the  connection  would  make 
no  difference? 

A.  Make  no  difference.  You  can  take  those  bolts 
clear  out  of  there  and  put  a  couple  of  sixteen  penny 
nails  in  there,  and  you  will  have  quite  a  lot  of  slope 
to  it,  you  can  set  the  ladder  up  and  get  it  centered 
properly  and  climb  right  up  on  it  and  be  just  as 
safe,  because  your  weight  is  all  against  the  bearing, 
because  when  you  are  standing  on  the  ladder  there 
is  no  coming  back,  it's  all  just  one  way.  You  can 
take  those  bolts  out  of  there  and  put  two  nails  in 
and  let  it  be  as  sloppy  [449]  as  you  want  to  and 
climb  up  on  it,  lay  it  out  on  the  gi'omid  except — you 
would  have  to  take  the  nails  out,  that  is  all  that 
would  be  necessary. 

Q.  Now,  Mr.  Clark,  you  figure,  you  testified,  you 
spent  ten  thousand  hours  on  a  ladder? 

A.     That  is  about  right;  maybe  more. 

Q.     Well,  would  fifteen  thousand  be  closer? 

A.  Well,  I  said  ten  thousand  as  a  reasonable^ 
estimate.  I  have  no  record  of  it,  l)ut  just  going  over 
the  years  and  estimating  the  hours  tJiat  I  hav(^ 
worked  on  ladders,  I  just  added  up  to  someAvhere  in 
the  neighborhood  of  ten  thousand. 
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Q.     That  is  a  lot  of  hours,  isn^t  it? 

A.     That  is  right. 

Q.  Now,  do  you  feel  that  you  have  attained  more 
dexterity  on  a  ladder  than  a  lady  has  who  has 
picked  a  few  days? 

A.     That  is  possible,  but  I  still  fall  off  of  them. 

Q.  Then  if  after  ten  thousand  hours  on  a  ladder 
you  fall  off  of  them,  do  you  think  it's  possible  that 
a  lady  who  has  had  a  few  days  might  not  handle  a 
ladder  Avith  the  same  dexterity  that  you  do,  even 
though  you  fall  off  of  them,  and  she  fell  herself 
from  the  ladder,  eh  ? 

A.  Anybody  who  gets  careless  on  a  ladder  is 
liable  to  fall  and  that  is  why  I  do,  because  I  get 
careless. 

Q.  Now,  there  is  also  a  difference  in  the  dex- 
terity of  [450]  human  beings,  is  there  not? 

A.     Oh,  I  presume  so. 

Q.  And  there  is  a  difference  in  the  physical 
makeup  of  human  beings,  is  there  not? 

A.     I  presiune  so. 

Q.  You  are  a  man  of  fairly  slight  build,  such  as 
I  am. 

A.    Well,  I  am  not  as  slight  as  I  used  to  be. 

Q.     What  do  you  weigh  now? 

A.     One  himdred  ninety. 

Q.  You  don't  have  what  I  might  refer  to  as  too 
much  stomach  sticking  out  here.  A.     I  do. 

Q.  Now,  a  lady  who  is  five  feet  tall  and  weighs 
150  poTmds  with  the  peculiarities  that  are  incident 
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to  the  feminine  frame,  she  might  have  a  problem 

that  you  don't  have,  is  that  correct? 

A.  Well,  I  wouldn't  know.  I  would  assmne  they 
would  have  different  problems,  yes. 

Q.  And  all  of  those  factors  have  got  to  be  taken 
into  consideration,  do  they  not? 

A.  No,  you  can't  take  all  those  factors  into  con- 
sideration when  you  make  and  supply  ladders. 

Q.  I  am  not  inquiring  about  the  making  of  the 
ladder,  I  ara  inquiring  about  the  use  of  the  ladder. 

A.     In  order  to  use  it,  either  one.  [451] 

Q.     In  other  words,  you  don't  consider  those? 

A.  No,  I  couldn't  have  a  ladder  to  suit  each  per- 
son's individuality  and  idiosyncrasies,  that  would 
be  impossible.  We  just  sux>ply  standard,  usual  lad- 
ders, and  when  the  picker  accepts  them,  the  ladder, 
as  being  all  right,  and  if  there  is  some  peculiaiity 
about  the  ground  and  so  on,  we  caution  them  about 
it,  and  we  assume  from  there  on  that  they  know 
what  they  are  doing. 

Q.  Now,  Mr.  Clark,  you  have  been  engaged  in 
farming  and  agriculture  and  the  orchard  business 
practically  all  your  life,  haven't  you? 

A.     That  is  right. 

Q.  Now,  this  ground  was  disked,  as  I  under- 
stand the  testimony  has  been  that  the  Swier  orchard 
was  disked.  Now,  disks  leave  little  furrows,  do  they 
not? 

A.  Well,  every  disk  heaves  a  different  furrow, 
yes,  I  would  say. 

The  Court:    That  wasn't  the  question,  Mr.  Clark. 
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It's  whetlier  disks  leave  furrows;  if  you  will  answer 

the  queistions  I  tliink  we  might  move  faster. 

A.    Well,  what  is  a  furrow? 

Q.  (By  Mr.  Hudson) :  If  you  have  been  on  a 
fai-m  as  long  as  you  have  been  and  you  don't  know 
what  a  disk  is,  you  are  not  an  expert. 

A.  I  have  never  heard  a  furrow  referred  to 
from  a  disk.  [452]  Plows  make  furrows^  disks 
don't. 

The  Court:  Do  you  know  what  he  is  refer- 
ring to? 

A.     They  make  very  slight  corrugations. 

Q.  (By  Mr.  Hudson)  :  Now,  this  ladder  was 
standing  on  a  level  floor,  is  that  not  true? 

A.    Yes. 

Q.  Now,  there  is  no  such  thing  as  a  level  piece 
of  orchard,  is  there? 

A.     No,  sir,  not  exactly  level,  very  seldom. 

Q.  And  the  disking  puts  in  those  corrugations 
or  small  furrows,  whatever  you  want  to  call  it  ? 

A.     Well,  not  sufficient  to  botJier  a  ladder,  no. 

Q.  And  the  ladder  is  set  to  the  best  of  a  pe]:^on's 
ability,  is  that  not  correct? 

A.     That  is  right. 

Q.  But  it  is  not  set  as  firmly  as  it  would  be  on 
this  floor? 

A.  Oh,  it  would  be  much  better  on  disked 
groimd  than  this  floor,  because  your  legs  would  go 
into  the  ground  a  little  bit  and  they  would  be  im- 
bedded there  and  be  solid;  on  this  floor  they  could 
slip  a  little. 
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Q.  Xow,  you  are  assuming  that  the  legs  went 
into  the  gromid  and  were  imbedded  and  were  solid. 
You  don't  know  that  that  condition  existed,  do  you? 

A.  I  don't  know  anything  about  the  condition 
out  there,  [453]  no,  sir.  I  am  tiying  to  answer  your 
questions,  what  I  know  about  this  ladder. 

Q.  You  are  stating  an  ideal  condition  of  a  lad- 
der set,  and  you  don't  know  that  all  conditions  are 
ideal,  do  you? 

A.  Oh,  there  is  seldom  conditions  that  are  ideal 
in  an  orchard. 

The  Court:     That  wasn't  the  question. 

A.  I  don't  know  what  the  conditions  were  out 
there,  no,  sir. 

Mr.  Hudson :    I  believe  that  is  all. 

The  Court:    Any  redirect  inquiry? 

Redirect  Examination 

Q.  (By  Mr.  SplaAvn) :  If  I  may,  counsel  is  re- 
feri-ing  to  dexterity,  so  far  as  this  ladder  is  con- 
cerned, does  it,  in  its  being  safe  as  you  have  indi- 
cated, does  that  depend  upon  any  dexterity;  in 
other  words,  when  you  are  climbing  up  and  down 
the  thing  do  you  liave  to  l)e  dexterous  in  order  to 
make  this  ladder  reasonably  safe? 

A.     No,  not  if  it  is  properly  set  up. 

Q.  I  mean,  does  dexterity  have  anything  to  do 
with  it,  if  it  is  properly  set  up  in  an  orchard,  is 
that  a  factor  at  all? 

A.     Dexterity  might  have  some  l^earing  on  the 
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person's    [454]    setting  of  tlie   ladder,   but  not  in 

climbing  it. 

Q.    AV(^11,  assimiing  it's  set  properly. 

A.     No,  dexterity  wouldn't  make  any  difference. 

Q.  Then,  in  going  up  and  down,  or  tJie  safeness 
of  tlie  ladder  in  using  it  for  apple  picking  purposes, 
what  factor  is  dexterity,  if  any,  so  far  as  the  ladder 
being  reasonably  safe  ? 

A.  Well,  I  don't  think  there  would  be  any  fac- 
toi'.  Of  course,  I  am  not  just  too  sure  what  you  are 
including  in  the  term  '^dexterity." 

Q.  Well,  it  was  indicated  by  counsel's  inquiry 
that  a  person  who,  let's  assume,  is  not 

The  Court:  (Interposing)  I  don't  think  you 
should  state  what  he  has  indicated.  The  jury  has 
heard  the  testimony,  just  ask  the  questions,  please. 

Mr.  Spla\\Ti:    Thank  you. 

Q.  Would  this  ladder  vary  in  its  safety  as  be- 
tween a  wiry  person  and  a  solid  person,  or  a  hea.Ay 
person  and  a  light  person,  or  a  person  who  could 
swivel  easily  or  one  who  was  more  or  less  stiff, 
would  that  have  anything  to  do  mth.  it? 

A.  No,  except,  of  course,  if  you  get  too  much 
weight,  they  aren't  made  for  out- sized  people  ex- 
actly, but  within  reasonable  limits  on  weight,  it 
wouldn't  make  any  difference.  [455] 

Q.  Well,  anyway,  from  100  to  175  pounds  or  to 
200  pounds? 

A.  Up  to  250  pounds  it  wouldn't  make  any  dif- 
ference. 

Q.     It  wouldn't  make  any  difference  as  to  the 
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character  of  tlie  person  being  wiry  or  dexterous  or 

not  dexterous? 

A.  Unless  you  are  including  in  this  dexterity  the 
thing  of  reaching  too  far.  ISTow,  I  don't  know 
whether  that  comes  under  the  category. 

Q.    Well,  that  might  play  a  part  in  it. 

A.  The  thing  that  tips  ladders  is  reaching  too 
far  and  getting  the  weight  off  balance,  getting  the 
weight  off  the  three  point  suspension. 

Q.  Now,  so  far  as. demonstrating  this  ladder  or 
using  it  here,  would  you  have  any  hesitancy  to  use 
it  even  if  those  nuts  were  unscrewed,  were  halfway 
off? 

A.  No,  you  can  take  the  bolts  clear  out  and,  as 
I  said  a  while  ago,  put  a  couple  of  nails  in  there, 
leaving  it  very  sloppy,  and  I  would  have  no  hesi- 
tancy in  setting  it  up  in  a  tree  to  pick  with  it.  Of 
course,  that  wouldn't  be  a  good  way  to  leave  it  be- 
cause the  nails  might  throw  out,  but  if  you  left  it 
that  way  you  would  have  no  trouble,  because  this 
sloppiness  in  that  top  would  have  no  bearing  on  the 
ladder  slipping.  If  a  person  could  get  on  the  ladder 
— you  would  have  to  demonstrate  tliat. 

Q.     Would  you  like  to  get  on  it?  [456] 

The  Court:  Just  a  moment.  You  would  have  to 
have  the  pennission  of  the  Court,  to  demonstrate 
that  ladder,  and  I  would  like  to  have  counsel  a]v 
proach  the  bench. 

(Whereupon,  counsel  approached  the  bench.) 

The  Court.:  It  seems  to  me  now,  in  the  present 
state  of  the  record,  that  ^vithout  any  qucvstion  of 


Walter  Stvier  and  Laura  A,  Swier  231 

(Testimony  of  Cecal  C.  Clark.) 
dispute  it's  established  that  this  ladder  has  hem 
tamiiered  with,  that  it  is  not  in  the  condition  that 
it  was  in  tlu^  warehouse,  and  whatever  he  may  say 
as  to  its  not  making  any  difference  with  it  whether 
it  is  loose  or  whether  it's  tic^ht,  T  think  that  is  a 
question  for  the  jury  and  I  think  at  least  until  you 
raise  a  fact  or  issue  to  sliow  that  this  ladder  has 
not  been  tampered  with,  you  should  not  demonstrate 
it.  Of  course,  the  thought  immediately  occurs  to  me 
if  it  is  just  as  good  loose,  why  w\as  it  tightened  up 
before  it  w^as  brought  in  here?  Your  o^vn  witness 
says  that  it  was. 

Mr.  Splawn:  There  is  also  evidence  that  it  has 
the  same  arc  of  play.  Now  he  says  that  it  was  looser 
up  there. 

The  Court:  Well,  he  testifies  that  it  was  looser. 
I  don't  like  the  looks  of  this,  frankly.  I  think  there 
has  been  tampering  with  evidence  before  it  was 
brought  in. 

Mr.  SplaAvn:    Why  don't  we  have  it  loosened  up? 

The  Court:  I  am  not  going  to  have  it  loosened. 
I  will  not  permit  you  to  demonstrate  that  ladder 
until  you  [457]  raise  an  issue  of  fact  that  it  has 
been  tampered  mth. 

Mr.  Splawn :  Well,  then,  I  offer  to  have  him  put 
it  in  the  condition  in  which  it  was. 

The  Court:  No,  I  don't  think  he  should  be  per- 
mitted to  change  that,  because  they  have  a  right  to 
have  the  condition  as  at  that  time.  I  will  not  permit 
you  to  change  the  bolts  at  all,  that  is  the  ruling  of 
the  Court. 
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Mr.  Hudson:    Yes,  sir. 

Mr.  SplaAvn :  So  far  as  demonstrating  with  it  as 
it  is  here,  we  could  hold  it  and  mre  it,  w^ould  you 
have  any  objection  to  that? 

The  Court:  I  don't  think  you  should  be  permit- 
ted to  demonstrate  until  you  raise  an  issue  of  fact 
that  it  is  in  the  same  condition  i)ractically  as  it  was, 
because  you  are  demonstrating  vnth  a  ladder  which 
your  o^^^l  witness  says  has  been  tampered  mth. 

Mr.  Spla^vn:  That  is  wiiat  he  wants  to  demon- 
strate. 

The  Court:  These  people  have  a  right  to  have  it 
left  as  it  is  as  evidence  of  tampering. 

Mr.  Splawn:  Well,  l>ut  I  would  also  have  the 
right  to  have  him  demonstrate.  I  will  talce  the  nuts 
completely  off. 

The  Court. :  ISTo,  no.  There  has  now  been  evidence 
from  your  own  witness  before  this  jury  that  the 
bolts  and  the  nuts  of  this  thing  have  been  tightened 
up.  Now,  these  [458]  people  have  a  right  to  have 
that  thing  kept  in  that  condition  to  show  the  juiy 
that  it  has  been  tampered  with. 

Mr.  Splaw^i:  Well,  they  can  see  it  and  ijispect 
it  now. 

The  Court:    No,  no. 

Mr.  Splawn:    Then  it  can  be  put  back  as  it  was. 

The  Court:  No,  wo  would  get  into  endless  trou- 
ble in  trying  to  agree  on  whether  it  had  been  put 
bark.  T  hnvo  ruled,  noAV  go  on  wnth  the  case. 

•*      4t      -if      *      ♦ 
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Recross  Examination 

Q.  (By  Mr.  Splawn)  :  With  respect  to  your  tes- 
timony concerning  the  safety  of  this  ladder,  would 
it  make  a  particle  of  difference  if  this  ladder,  and 
T  am  speaking  of  what  coimsel  is  referring  to  as 
the  l>olts  and  nuts  uji  at  the  toj>,  if  the  nuts  were 
conxpletely  taken  off? 

The  Court.:  That  is  repetition.  He  has  testified 
that  if  he  took  the  bolts  out  and  put  nails  in  it 
Avouldn't  make  any  difference.  Let's  not  repeat.  Gro 
ahead  A^dth  new  evidence,  please.  [459] 

*    *    -x-    *    -x- 

C.  A.  BRAZIL 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendants, testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Splawn) :  Your  name  is  C.  A. 
Brazil?  A.     Yes,  sir. 

Q.     And  where  do  you  reside?  A.     Selah. 

Q.  And  what  is  your  occupation  or  what  are 
your  occupations? 

A.  I  am  farming  and  I  also  operate  a  ware- 
house. 

Mr.  Hudson:    Operate  a  what,  sir?  [460] 

The  Court :    Warehouse. 

Mr.  Hudson:    Thank  you. 

Q.  (By  Mr.  Spla^^m) :  And  what  experience 
have  you  had  in  the  fruit  industry  in  the  Yakima 
Valley? 

A.     Well,  from  the  growing  standpoint  I  have 
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been  in  my  own  operation  twelve  years,  this  is  the 

twelftli  year,  now. 

Q.  And  what  experience  or  familiarity  have  you 
had  mth  ladders  and  the  use  thereof  for  apple- 
picking  purposes  in  the  Valley? 

A.  Well,  through  my  own  experience  on  my  own 
ranch  and  through  my  contact  with  many  growers 
that  we  service  in  the  warehouse,  I  do  the  field 
work. 

Q.  Have  you  had  any  occasion  to  examine  the 
ladder  which  is  in  the  courtroom  ?  A.    Yes. 

Q.  Does  that  look  like  the  ladder  which  you 
have  looked  at? 

A.  That  looks  like  the  ladder  which  I  have  ex- 
amined, yes. 

Q.  And  did  you  examine  the  various  features  of 
the  ladder?  A.    Yes,  I  did. 

Q.    When  you  examined  it  ?  A.     Yes,  I  did. 

Q.  And  when  you  examined  it^  did  you  find  a 
play  in  the  tongue  of  the  ladder  at  the  top  assem- 
bly? A.    Yes,  some  play.  [461] 

Q.  And  with  respect  to  that  feature  and  every 
other  feature  of  the  ladder,  as  you  f oimd  it  to  be  in 
your  examination — strike  that  question. 

Q.  What  familiarity  have  you  gained,  if  any,  of 
ladders  that  are  in  common  use  in  the  Yakima  Val- 
ley for  apple-picking  purposes? 

A.  Well,  I  have  seen  many  ladders  on  various 
growers'  ranches  in  the  entire  Valley  and  I  have 
had  occasion  to  boiTow  ladders.  I  have  made  ar- 
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rcongements  to  1)oitow  ladders  from  one  grower  to 

liel])  another  gix)wer  that  we  service,  and  so  on. 

Q.  With  respect  to  this  particular  ladder,  as  you 
examined  it,  state  whether  or  not  in  its  condition  it 
was  a  ladder  in  common  use  in  the  Yakima  Valley? 

A.    Yes,  it  is. 

Q.  Now,  with  respect  to  the  play,  or  looseness, 
at  the  top  to  which  you  referred  and  directing  your 
attention  to  that  feature,  what  effect,  if  any,  from 
your  experience  would  that  have  upon  the  safe  use 
of  the  ladder  for  apple-picking  purposes? 

A.     None  whatsoever. 

Q.     Now,  can  you  explain  that? 

A.  It^s  necessary,  as  a  matter  of  fact^  to  have 
some  play  in  the  top  of  the  tongue,  as  I  refer  to  it 
there,  so  that  you  have  a  free,  the  tongue  will  swing 
free  and  it  [462]  certainly  would  be  much  to  the 
disadvantage  of  the  use  of  the  ladder  if  it  was  com- 
pletely tightened,  you  couldn't  swing  your  tongue 
out.  I  have  seen,  had  occasion,  on  my  OAvn  place  to 
have  a  new  ladder  that  was  completely  tight  and 
swinging  the  ladder  out  it  tightened  to  the  place 
where  you  would  almost  shear  the  bolt  off  trying  to 
force  the  tongue  out  and  it  is  not  a  suitable  ladder. 

Q.  Now,  incidentally,  and  this  is  very  briefly, 
have  you  held  any  office  in  a  farm  organization  con- 
nected with  the  fruit  industry? 

A.  I  have  held  and  hold  office  in  a  general  farm 
organization  which  covers  all  commodities. 

Q.     I  see,  and  what  organization  is  that? 

A.    That  is  the  Farm  Bureau,  both  the  Yakima 
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County  and  the  Washington  State  Fami  Bureau. 

Q.  And  what  offices,  if  any,  have  you  held  in 
those  two  organizations? 

A.  I  have  ser\'ed  as  Chainnan  of  the  Yakima 
County  Fniit  Committee;  I  have  served  as  Chair- 
man of  the  Yakima  Countv  Marketins;  Conmiittee; 
I  have  served  as  President  of  the  Yakima  County 
FaiTO  Bureau,  and  I  am  at  present  a  State  Director 
of  the  Washington  State  Farm  Bureau. 

Q.  I^ow,  with  respect  to  the  particular  ladder,  if 
a  person  climbs  up  the  ladder  and  completely  to  the 
top  and  the  [463]  ladder  is  properly  set,  can  there 
be  any  effect  by  reason  of  the  play,  or  looseness, 
which  I  have  referred  to,  to  c^iuse  the  ladder  to  tip 
or  collapse  or  to  go  in  any  direction? 

A.  If  the  ladder  is  properly  set  and  properly 
used,  I  can't  see  any  reason  why  it  should  tij:). 

Q.  And  does  the  amount  of  looseness  play  any 
part  in  that?  A.     None  whatsoever. 

Q.  If  the  ladder  were  properly  set^,  and  let  us 
assume  on  disked  ground,  and  a  person  climbed  up 
or  was  on  the  eighth  nmg  from  the  lx)ttom  and  was 
standing  on  the  eighth  nmg  and  not  reaching  out 
to  pick  with  a  bag  a])out  half  full  of  a]>ples  and 
turned  and  with  1><)th  feet  on  that  iinig  slightly  to 
the  right  to  ease  off  the  pressure  of  the  bag  against 
the  frame  of  the  ladder,  can  you  think  of  any  con- 
ceivable way  that  that  ladder  could  ti])  over  under 
those  circumst<ances? 

A.  I  don't  see  how  it  could  be  tipped  over  if  it 
is  properly  set. 
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Q.  What  does  it  take,  from  your  experience,  if 
the  ladder  is  in^operly  set  and  with  the  amount  of 
looseness,  or  play,  or  even  a  greater  amonnt,  what 
wonld  necessarily  have  to  take  place  for  that  ladder 
to  tip  over? 

A.  Well,  probably,  tlu^  most  probable  thinj^  that 
miu'ht  happen  wonld  be  to  reach  out  beyond  the 
reach  of  tlie  person  [464]  on  the  ladder.  In  other 
w^ords,  to  attempt  to  stretch  out  to  a  point  where  the 
weight  of  the  body  is  way  oif  the  center  of  the  lad- 
der, if  you  know  Avhat  I  mean  there. 

Q.  I  see.  Now,  so  far  as  a  person's  dexterity  is 
concerned,  is  that  any  factor  so  far  as  the  ladder  is 
concerned,  if  it  is  properly  set,  other  than  reaching 
out,  for  example,  and  being  able  to  reach  out  to  pick 
apples,  is  a  person's  dexterity,  is  that  any  factor  in 
the  safety  of  this  particular  ladder? 

A.     No,  no. 

Q.  In  other  words,  wonld  the  safeness  of  the 
ladder  vary  wdth  the  build  of  the  pickers  using  it? 

A.    No. 

Q.  Did  I  ask  you  the  question  as  to  whetiier  or 
not  that  ladder  and  in  the  condition  that  it  was 
when  you  examined  it  was  or  was  not  a  ladder  in 
common  use  in  the  Yakima  Valley,  I  don't  think  I 
asked  that  question,  did  I,  your  Honor? 

The  Court:  I  am  not  sure,  he  may  answer  it, 
anyway. 

A.  That  ladder  is  a  ladder  which  is  in  very  com- 
mon use  in  the  Valley. 

Mr.  Splawn:    That  is  all. 


238  Base  Wong  and  Kent  Woyig  vs. 

(Testimony  of  C.  A.  Brazil.) 

Cross  Examination 

Q.  (By  Mr.  Hudson) :  Mr.  Brazil,  referring  to 
the  yoke,  the  holes  on  the  yoke  [465]  asseml^ly  on 
the  side  plates  which  the  little  bolt  goes  through  ? 

A.     I  am  not  sure  that  I  quite  follow  you,  sir. 

Q.  Those  little  bolts  right  uj)  there  that  go 
through  tlie  side  plate  on  the  ladder  and  the  yoke 
assembly?  A.     Oh,  yes. 

Q.  Those  holes  in  manufacture  are  the  same 
size,  are  they  not? 

A.     I  didn't  quite  understand,  sir. 

Q.  Those  holes  on  those  two  pieces,  they  are  the 
same  size,  are  they  not,  between  the  yoke  and  the 
side  plate?  A.     The  holes  in  that  plate? 

Q.    Yes.  A.     Yes. 

Q.     Those  are  the  same  size? 

A.     You  mean,  on  either  side,  sir? 

Q.     Yes.  A.     Yes. 

Q.  Well,  and  the  holes  in  the  yoke,  also,  the  side 
of  the  yoke  ? 

A.     Oh,  where  it  matches  up?  Yes,  sir. 

Q.     Those  are  the  same  size?  A.     Yes. 

Q.  And  the  yoke  bolts  in  the  yoke  here  are  a  bolt 
that  fits  snugly  in  those  holes,  am  I  collect?  [466] 

A.  The  bolt  that  is  commonly  used  is  one  that 
slips  easily  through  the  hole,  yes. 

Q.  Yes,  and  the  bolt  is  tightened  up,  and  not  to 
the  point  of  snugness  in  manufacturing,  just  so  it 
won't  bind,  is  that  correct?  A.     That  is  right. 

Q.  Now,  Mr.  Brazil,  would  the  fact  that  the  bolt 
hole  in  the  yoke  was  much  larger  than  the  hole  in 
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the  side  plate  and  much  larger  tlian  tJie  connecting 
bolt,  that  would  give  additional  play  to  the  yoke 
assembly?  A.     Would  you  rei>eat  that? 

(Last  question  read.) 

A.     It  would  be  very  little,  if  any. 

Q.  In  other  words,  the  fact  that  a  small  bolt 
goes  through  a  big  hole,  that  wouldn't  make  any 
difference  in  the  play,  is  that  right? 

A.  It  would  make  some  differefice'  in  the  play, 
I  would  imagine,  yes. 

Q.  It  would  make  a  lot  of  difference,  wouldn't 
it,  am  I  right? 

A.  Well,  depending  on  the  size  of  the  bolt,  I 
would  say,  would  determine. 

Q.  Now,  let  us  assume  this:  that  if  the  bolt 
going  through  there  is  a  three-sixteenths  bolt  and 
the  hole  in  the  yoke  assembly  is  three-sixteenths 
larger  than  the  bolt,  [467]  it  wonld  give  a  lot  of 
play  there,  wouldn't  it?  A.     Yes,  it  would. 

Q.  And  if  this  question  is  imfair,  you  say  so: 
now,  can  you  tell  me  how  much  the  three-sixteenths 
play  up  there,  how  big  it  would  be  dowTi  at  the  foot 
of  the  tongue  ? 

A.  I  am  afraid  I  couldn't  very  well  answer  that; 
that  is  very  true,  sir. 

Q.  Now,  let's  enlarge  that  this  way:  let's  assume 
that  the  yoke  instead  of  being  pulled  firmly  up  to 
the  side  plate,  that  there  is  a  three-sixteenths  play 
in  the  yoke  between  the  yoke  and  the  side  plate 
with  a  three-sixteenths  bolt  going  into  the  yoke  that 
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has  three-sixteenths  play,  that  would,  also,  give  that 

much  more  room  for  play,  would  it  not? 

A.  Well,  I  would  think  it  would  give,  depending 
on  the  condition  of  the  bolt  and  so  on,  yes,  it  is  hard 
to  deteimine  how  much. 

Q.  Now,  if  that  yoke  assem1>ly  is  loose,  as  I  have 
described  to  you,  doesn't  that  give  more  opi)ortu- 
nity  for  the  top  of  that  ladder  to  twist  and  become 
unbalanced?       ^     A.     N"o. 

Q.     That  wouldn't  affect  it?  A.     No,  sir. 

Q.  The  fact  that  you  have  got  a  little  bolt  going 
through  a  big  hole  doesn't  make  any  difference? 

A.     That  doesn't  make  any  difference. 

Q.  And  the  fact  that  you  had  a  big  hole  in  the 
yoke  assembly  and  it  wasn't  tightened  up  there 
wouldn't  make  any  difference?  A.     No. 

Q.     None  at  all? 

A.     No,  I  wouldn't  hesitate  to  use  the  ladder. 

Mr.  Hudson:  That  is  all.  The  answer,  too,  I 
move  to  strike  that,  if  the  Court  please,  as  being  not 
responsive. 

The  Court:  Yes,  it  wasn't  responsive,  and  I 
grant  the  motion  to  strike  it.  All  right.,  go  ahead. 

Redirect  Examination 

Q.  (By  Mr.  SplaA\Ti)  :  With  respect  to  the  lad- 
ders in  ordinary  use  in  the  Valley,  and  you  stated 
that  you  had  familiaiity  ^^^th  ladders  in  ordinary 
use  in  the  Valley,  the  looseness,  such  as  you  found 
to  exist,  was  that  unusual?  A.     No. 

Q.     And  when  you  say  that  that  loovseness,  such 
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as  counsel  referred  to,  would  have  no  effect,  'how  do 

you  exx)lain  that? 

A.  If  the  ladder  is  properly  set  and  the  tongue 
is  straight  forward  on  the  ladder  when  it  is  being 
used,  whatever  that  play  in  that,  I  refer  to  it  as  the 
"hinge,"  that  is  [469]  a  way  of  referring  to  that 
yoke,  as  the  gentleman  calls  it,  has  no  effect  upon 
the  twisting  or  the  moving  of  the  ladder. 

Q.  For  example,  a  brand  new  ladder  that  has 
nc^ver  been  used  and  is  absolutely  rigid  at  the  top, 
that  is,  so  far  as  its  connection  with  the  yoke,  as 
Mr.  Hudson  calls  it,  can  you  set  that  out  on  a  floor 
such  as  this,  or  any  surface,  and  press  in  on  one  leg 
and  cramp  it,  or  put  it  into  a  torque? 

A.     Oh,  yes,  yes. 

Q.  Can  you  do  that  just  as  easily  with  a  new 
ladder  as  you  can  with  a  used  one  ? 

A.  Yes,  a  wood  ladder  will  twist,  if  you  set  it  in 
an  improper  position  you  can  stand  there  and  just 
push  on  it. 

Q.     I  am  sjoeaking  with  no  weight  on  it. 

A.     You  can  push  it. 

Q.     Atlj  wood  ladder?  A.     Yes. 

Q.     New  or  used  ?  A.     That  is  true. 

Q.  And  one  just  as  well  as  the  other,  is  that 
right?  A.     Yes. 

Mr.  Splawn:    That  is  all.  [470] 

Recross  Examination 
Q.     (By  Mr.   Hudson):     Now,   Mr.   Brazil,   you 
have  qualified  here  as  an  expert,  if,  and  I  will  adopt 
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your  word  "hinge,''  if  an  extremely  loose  hinge  is 
beneficial  to  the  operation  of  the  ladder  why  don't 
the  manufacturers  make  them  that  way? 

A.  I  don't  believe,  sir,  that  I  said  it  Avas  bene- 
ficial to  the  ladder,  I  said  it  didn't  detract  from  the 
safety  of  the  ladder. 

Q.  iSTow,  you  testified  that  ladders  in  this  general 
condition  are  in  common  use  in  the  Valley? 

A.     Yes-,  sir. 

Q.     Now,  how  do  you  know  they  are? 

A.  I  have  seen  quite  a  few  hundred,  sir,  maybe 
in  the  thousands,  I  wouldn't  know. 

Q.  You  didn't  see  them,  Mr.  Brazil,  you  ob- 
served them  off  to  the  distance,  didn't  you? 

A.  No,  sir,  I  have  carried  ladders,  I  have  re- 
paired ladders,  I  have  used  ladders. 

Q.  Have  you  inspected  that  hinge,  did  you  in- 
spect it  previously? 

A.     If  that  is  the  ladder  that  I  looked  at^  yes. 

Q.  And  are  all  ladders  that  you  say  are  in  com- 
mon use  here  in  the  Valley,  are  their  hinges  in  that 
condition? 

A.  I  would  say  that  most  of  tliem  are,  a  new 
ladder  just  [471]  coming  out  would  not  be  that 
loose. 

Q.     You  ar(^  sun^  ahout  that  now,  Mr.  Brazil? 

A.     Y(  s,  sir.  [472] 
♦  *  ♦  *  * 
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BEN  HOYDE 

called  and  sworn  as  a  witness  on  l)ehalf  of  the  de- 
fendants, testified  as  follows:  [473] 

Direct  Examination 

Q.  (By  Mr.  Splmvn) :  Your  name  is  Ben 
Hovde  ?  A.     That  is  light. 

Q.     And  where  do  7011  reside? 

A.     Route  2,  Selah. 

Q.     And  what  is  your  occupation? 

A.     I  am  a  fruit  rancher. 

Q.     And  how  long  have  you  been  a  fniit  rancher? 

A.     Since  1941. 

Q.  AYhat  experience  have  you  had  with  ladders 
and  how  ladders  operate  ? 

A.  Well,  I  have  used  them,  I  used  to  pick  apples 
when  I  first  came  in  the  Yalley,  that  was  in  '29  and 
the  '30 's,  and  used  to  go  out  on  Simdays  and  pick 
for  different  farmers.  I  have  my  own  ladders,  which 
is  about  twenty.  I  have,  also,  borrowed  ladders  from 
neighbors,  so  I  have  had  quite  a  bit  of  experience 
in  handling  ladders. 

Q.  Have  you  gained,  during  the  course  of  your 
career  as  a  fruit  rancher,  a  familiarity  with  ladders 
that  are  in  common  use  in  the  Yakima  Valley  for 
apple-picking  purposes?  A.     I  have. 

Q.     Does  that  encompass  the  period  of  1955? 

A.     Yes.  [474] 

Q.  Briefly,  what  offices  or  directorships  have  you 
held  in  agricultural  organizations? 

A.  Well,  I  was  President  of  the  Yakima  County 
Farm  Bureau  for  two  years.  I  have  served  on  the 


244  Bose  Wong  and  Kent  Wong  vs. 

(Testimony  of  Ben  Hovde.) 

State  Board  of  Directors  for  the  State  Farm  Bu- 
reau. I  am  at  present  the  State  Organization  Direc- 
tor. I  have  helped  in  sotting  up  the  ]3argaining  asso- 
ciation for  x^ears  here  in  the  Yakima  Valley ;  ser\Td 
as  Chainiian  of  a  group  in  Selah  to  get  the  Selah 
area  organized. 

Q.  Have  you  observed  a  ladder  in  the  coui^t- 
room?  A.     Well,  I  see  it,  now. 

Mr.  Hudson:  Now,  that  wasn't  quite  the  ques- 
tion, he  asked  if  he  had  observed  it  before. 

Q.  (By  Mr.  Splawn) :  No,  I  should  say:  do  you 
observe  a  ladder  in  the  courtroom?  A.    Yes. 

Q.  And  that  ladder,  for  your  information,  is 
marked  Defendants'  Exhibit  1,  I  believe,  and  it  has 
been  further  identified  as  a  ladder  belonging  to  one 
Walter  Swier.  Now,  have  you  examined  that  ladder 
at  any  time  previously? 

A.  I  examined  that  ladder  at  Dependable  Ijad- 
der  Comiiany  in  their  warehouse. 

Q.  I  see,  and  what  kind  of  examination  or  test- 
ing, if  any,  did  you  make  of  that  ladder?  [475] 

A.  Well,  I  just  reclined  it  to  see  if  there  was 
any  sway  in  the  ladder.  I  found  it  to  l^e  in  good 
condition. 

Q.  Did  you  obseiTo  a  play,  or  looseness,  in  the 
top  assc^mbly  where  the  tongue  fits  on  to  the  plat- 
form at  the  top? 

Mr.  Hudson:  If  the  Coui+  please,  I  question 
very  seriously  whether  a  man  who  uses  twenty  lad- 
ders could  (pinlify  as  an  expeH,  but  T  see  no  point 
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in  raising  the  objection  because  if  it  was  sustained 

it  would  just  take  that  much  more  time. 

The  Court:  All  nght,  the  record  will  show  an 
objection.  I  will  have  the  record  show  an  objection 
on  all  of  them,  you  need  not  repeat  it,  if  the  cir- 
cumstances are  similar  with  these  witnesses. 

Mr.  Hudson:    Yes. 

Q.  (By  Mr.  Splawn) :  In  yoiu*  examination  or 
testing  of  the  particular  ladder  as  you  have  indi- 
cated, did  you  find  a  looseness  or  play  at  the  top 
where  the  tongiie  assembly  fits  into  the  top  part  of 
the  ladder? 

A.  Just  the  regular  play  that  a  ladder  would 
have  in  average  use. 

Q.  I  see,  and  did  you  examine  the  ladder  other- 
wise ?  A.     Pretty  much,  yes. 

Q.  And  I  will  ask  you  this  question:  as  you 
found  the  ladder,  what  would  you  say  as  to  its 
being,  including  all  conditions,  in  common  use  in  the 
Yakima  Valley?  [476] 

A.     I  would  say  it's  average  or  above  average. 

Q.  Now,  with  respect  to  looseness  at  the  top,  if 
the  ladder  is  set  properly,  what  effect,  if  any,  can 
the  looseness  or  any  amoimt  of  looseness  have  upon 
the  stability  or  safety  of  the  ladder? 

A.  Well,  I  can't  see  that  it  would  have  any.  It's 
absolutely  a  normal  ladder,  what  niost  all  the  farm- 
ers use.  It's  good  and  solid. 

Q.  If  one  were  standing  on  the  eighth  rung  and 
the  ladder  were  set  properly  and  the  person  stand- 
ing on  the  eighth  rung  was  not  lifting  a  foot  down 
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or  up,  but  standing  on  the  eighth  rung  with  a  pick- 
ing bag  half  full  of  apples  and  turned  slightly  the 
body  to  the  right  to  ease  off  the  pressure  of  the  bag 
against  the  frame  of  the  ladder  with  both  feet  still 
on  the  eighth  nmg,  is  there  any  way  that  that  loose- 
ness at  the  top  or  play  or  any  amount  of  looseness 
at  the  top  would  have  any  effect  so  as  to  cause  the 
ladder  to  tip  over  or  sway  or  collapse? 

A.     I  can't  see  any. 

Q.  If  the  ladder  were  set  properly,  what  would 
it  take,  in  your  experience  to  cause  it  to  tip  over? 

A.  Well,  I  would  say  that  if  it  was  set  properiy, 
unless  you  leaned  over  too  far,  why,  it  shouldn't 
tip  over. 

Mr.  Splawn:    That  is  all.  [477] 

Cross  Examination 

Q.  (By  Mr.  Hudson) :  Do  you  pronoimce  that 
^^Huv-dee"?  A.     ^^Huv-dee." 

Q.  Would  the  fact  that  there  were  longitudinal 
splits  coming  do\^TL  the  side  leg,  the  right  side  leg 
from  the  top  platform,  moan  am^hing  to  you? 

A.     No,  it  wouldn't. 

Q.  It  is  just  as  good  as  though  tJie  splits  weren't 
there? 

A.     That  is  rights  it's  practically  as  good. 

Q.  It  doesirt  affect  the  strength  of  the  wood  in 
any  way? 

A.  Well,  I  can't  see  where  it  would  affect  it  to 
the  point  where  thi^  ladder  would  fall  over. 

Q.     I  didn't  ask  you  whether  it  would  fall  over, 
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I  asked  you  whether  it  would  affect  the  strength? 

A.     It  wouldn't  affect  the  strength. 

Q.  You  would  buy  a  ladder  with  split  legs,  would 
you? 

A.  Oh,  no,  not  unk^ss  it  was  new,  no,  but  the 
drying  of  the  wood  would  have  some  effect  in  crack- 
ing. 

Q.  You  don't  think  the  splitting  of  the  legs 
there  would  affect  it  so  it  would  twist? 

A.  No,  I  don't.  As  a  matter  of  fact,  I  would  be 
willing  to  climb  the  ladder  any  time. 

Q.     So  will  I,  right  on  that  floor. 

A.     So  will  I,  any  place  you  want  to  put  it.  [478] 

Q.  Are  you  sure  it  wouldn't  bother  you?  Now, 
of  course,  you  have  qualified  yourself  as  an  expert 
here,  and  you  say  that  that  ladder  is  in  the  condi- 
tion of  all  ladders  of  a  similar  nature  in  common 
use  throughout  the  Valley,  is  that  correct? 

A.     Yes,  I  would  say  that. 

Q.  Now,  you  don't  know  whether  that  is  true 
or  not,  do  you? 

A.     Pretty  much,  I  have  observed. 

Q.     Are  you  sure?  A.     Sure. 

Q.  Now,  I  want  to  get  the  nomenclature  of  this 
understood  between  you  and  me,  that  top  part,  do 
you  refer  to  that  as  a  hinge  or  a  yoke  ? 

A.  Well,  I  would  refer  to  it  as  a  hinge,  that 
is  the  way  I  would  qualify  it. 

Q.  All  right,  now,  those  ladders  when  they  are 
manufactured,  the  hole  going  through  the  side  of 
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the  hinge  and  through  the  side  plate  on  the  ladder 

are  the  same  size,  are  they  not"? 

A.     I  suppose,  presumably,  so,  practically. 

Q.  And  they  have  a  hole  going  through  there 
that  the  bolt  will  go  through  snug? 

A.     That  is  right. 

Q.  Now,  when  that  ladder  is  assembled  that  bolt 
is  screwed  up  so  that  they  are  held  together  snugly 
without  binding,   [479]  right?  A.     Bight. 

Q.  Now,  if  the  hole  in  the  tongue  part  of  the 
hinge  was  three-sixteenths  of  an  inch  larger  than 
the  hole  in  the  side  plate  on  the  leg,  would  you  say 
that  all  the  ladders  in  the  Valley  are  the  same 
Avay? 

A.  I  wouldn^t  say  they  all  w^ould  be,  but  I  think 
it  would  fall  within  the  average,  because  there  is 
bound  to  be  a  little  wear  as  time  goes  on. 

Q.     Well,  how  do  you  think  they  got  that  way? 

A.     What  is  that? 

Q.     How  do  you  think  they  got  that  way? 

A.     By  usage. 

Q.  Do  you  think  that  they  will  wear  a  hole  that 
big?  A.     By  usage,  surely. 

Q.  But  you  don't  think  that  the  hole  was  made 
that  big? 

A.  Well,  when  the  hole  is  made,  why,  it's  built 
for  a  certain  bolt;  there  is  a  little  play  even  then. 

Q.  You  (loii't  know  that  that  is  the  same  hinge 
that  was  on  there,  do  you,  the  same  tongue  part? 

A.  Well  T  would  have  to  examiiu^  it  a  little 
closer,  T  can  tell  you  pretty  close. 
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Q.     I  thought  you  said  you  did  examine  it? 

A.  I  have  examined  it  there,  but  I  haven't  ex- 
amined it  here. 

Q.     Do  you  think  it  has  l)een  changed?  [480] 

A.     1  wouldn't  see  any  in?ason  for  it. 

Q.  But  you  have  testified  that  they  are  all  the 
same  way,  now;  if  you  will  assume  this  set  of  facts, 
Mr.  Hovde :  that  the  hole  in  the  tongue  i^art  of  the 
hinge  is  three-sixteenths  of  an  inch  larger  than  the 
bolt  going  through  and  that  there  is  three-sixteenths 
of  an  inch  play  between  the  tongue  side  of  the 
hinge  and  the  side  jjlate,  would  you  say  that  those 
combined  factors  would  make  that  toj)  looser? 

A.  With  weight  on  there,  I  don't  think  it  would 
make  much  difference. 

Q.  Now,  if  it  had  been  testified  that  in  respect 
to  ladders  that  had  been  tight  and  you  foimd  three- 
sixteenths  of  an  inch  play  on  either  side  of  the 
tongue  side  of  the  hinge,  would  you  think  that  they 
had  been  tightened? 

A.     Will  you  repeat  that  question  again,  please? 

Q.  If  there  was  testimony  that  before  those  lad- 
ders were  put  out  that  everything  had  been  tight- 
ened, would  you  think  that  if  there  w^as  three-six- 
teenths of  an  inch  play  lateral-wise  between  the 
tongue  side  of  the  hinge  and  the  ladder  like  side 
of  the  hinge  that  they  had  been  tightened? 

A.     You  mean,  now? 

Q.     No,  before  they  were  used  in  1955? 

A.  Well,  I  would  think  that  they  had  been, 
perhaps,  checked   [481]   on  and  found  to  be  safe 
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equipment.  It  isn't  necessary  to  tighten  those  bolts 
up  there,  I  wouldn't  think,  as  long  as  their  nuts 
are  on  in  good  shape. 

Q.  In  other  words,  if  you  wanted  to  tighten 
them  up,  why,  you  would  bring  it  up  to  three- 
sixteenths  of  an  inch  and  stop? 

A.  Most  of  those  we  just  leave  those  pretty 
much  as  they  are  because  if  you  twist  on  them  you 
could  break  them. 

Q.  .\nd  you  don't  think  tliat  the  looseness  that 
I  have  described  in  this  h^^Dothetical  case  would 
have  any  effect  on  the  ladder  twisting? 

A.     No,  I  do  not. 

Q.     You  don't  think  it  would  have? 

A.     I  absolutely  do  not. 

Q.  You  don't  think  it  would  have  any  effect  to 
take  a  tvrist  at  all  ? 

A.     I  absolutely  do  not. 

Q.  And  you  don't  tliink  that  looseness  there 
would  have  an  effect  of  tA\isting,  I  am  going  to 
say,  a  fr\\ist  to  the  right  or  a  t^^ist  to  the  right  and 
raise  that  left  leg  and  tip  it? 

A.  No,  that  would  not  have  anything  to  do  with 
it.  The  more  rigid  the  ladder  is  the  easier  it  is 
to  tip.  I  can  take  you  out  and  show  you  an  alumi- 
num ladder  that  will  ti]^  much  easier  than  a  wood 
with  little  play.  [482] 

Q.  AVe  are  not  discussing  alumimnn  ladders, 
were  we?  A.     No. 

Q.     We  are  discussing  this  one? 

A.     That  is  right. 
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Q.  And  if  this  looseness  that  I  have  described, 
if  that  was  beneficial  to  the  operation  and  safety 
of  the  ladder,  don't  you  suppose  the  manufacturer 
would  make  them  that  way? 

A.  Well,  he  makes  them  within  reason,  he  uses 
the  bolts,  they  tighten  them  up  to  where  they  feel 
they  should  be,  but  they  are  bound  to  get  a  little 
play  when  they  are  in  use.  Any  piece  of  equip- 
ment will  loosen  up. 

Q.     You  have  got  to  have  a  little  play? 
A.     Yes. 

Q.  But  that  is  all  the  play  you  want  in  it,  isn't 
it? 

A.  Well,  that  might  be  all  the  manufacturer 
would  care  to  have,  but  farmers,  why,  they  have 
a  little  more  when  they  have  them  in  use  a  year 
or  two. 

Q.     Why,  yes,  they  have  a  little  more,  but  then 

all  they  do  is  have  the  tongue  smng  back  and  forth? 

A.     They  have  the  tongue  swing  back  and  forth. 

Q.     They  don't  go  in  and  enlarge  the  hole  there 

so  it  will  go  uj)  and  dow^n  this  way  (indicating)  ? 

A.  No,  they  don't  enlarge  the  hole  up  and  dowm. 
What? 

Q.  They  don't  go  in  and  enlarge  the  hole  there 
so  it  will  [483]  go  up  and  down  this  way  (indicat- 
ing) ?  A.     No,  that  comes  by  wear. 

Q.  And  they  don't  loosen  the  bolt  so  it  has  got 
lateral  play,  do  they?  A.     No. 

Mr.   Hudson:     That  is  all. 
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Redirect  Examination 

Q.  (By  Mr.  Splawn) :  Mr.  Hovde,  looking  at 
the  top  of  that  ladder  and  if  the  nuts  were  taken 
off  entirely  and  aside  from  the  fact  that  the  bolts 
might  eventually  fall  out  because  there  would  be 
no  nuts  on  them,  if  you  took  off  the  nuts  entirely 
on  those  two  bolts  up  at  the  top,  do  you  know  what 
bolts  T  am  talking  about?  A.     Yes. 

Q.  Would  that  make  any  difference  as  far  as 
the  stability  of  the  ladder  was  concerned  if  it  were 
properly  set? 

A.     As  long  as  the  bolts  are  in  there,  I  would 

think  that  the  ladder  would  still  stand  up  under 

proper  setting.  [484] 
♦  *  -jt  *  * 

WALTER  SWIER 

the  defendant,  recalled  as  a  mtness  in  his  own  be- 
half, resumed  the  stand  and  testified  further  as 
follows: 

Direct  Examination 
Q.     (By  Mr.  Splawn) :    In  the  year  1955,  when 
did   Mr.   and  Mrs.   Wong  come   to  your  place  to 
live? 

A.  Oh,  I  don't  know  definitely,  I  would  say 
June  or  July. 

Q.  And  prior  to  that  time  had  you  had  on  your 
place*  any  other  members  of  the  Wong  family? 

A.  Yes,  about  two  yeai*s  previous  the  elder  boy 
stayed  with  us  for  the  summer. 

Q.     And  (lid  anyone  else  in  the  family  stay  with 
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you  prior  to  the  parents  coming  there  to  live  in 

June  or  July  of  1955? 

A.  Well,  in  the  fall  of  '54  the  boy  and  the  two 
elder  girls  came  to  our  place  to  live  with  us,  pre- 
sTunably  for  a  couple  of  years. 

Q.  And  when  Mr.  and  Mrs.  Wong  arrived  in 
the  suinmer  of  1955  or  at  the  time  that  you  have 
indicated,  where  did  they  stay  on  your  place? 

A.  In  a  small  adjoining  tenant  house  on  the 
premises.  [485] 

Q.  And  they  continued  to  reside  there  for  up 
to  what  time? 

A.  Oh,  mitil  about  June,  I  think,  of  '56 ;  I  don't 
remember  definitely,  it's  on  the  record,  I  am  not 
good  at  dates. 

Q.  When  they  came  what  employment,  if  any, 
did  you  furnish  either  Mr.  or  Mrs.  Wong? 

A.  Well,  they  both  picked  pears,  oh,  approxi- 
mately the  first  of  September,  for  approximately 
a  week,  and  he  also  had  picked  cherries  during 
cherry  season,  and  the  boy  and  he  put  in  a  few  days, 
perhaps,  at  thinning,  and  some  propping. 

Q.     Did  Mrs.  Wong  pick  pears  for  you? 

A.    Yes,  sir. 

Q.  That  fall?  And  during  the  course  of  pear 
picking  did  she  use  a  ladder,  do  you  know? 

A.     Certainly. 

Q.  I  see,  and  did  she  operate  on  her  rows  or 
did  she  work  for  her  husband,  or  what  do  you  recall 
in  that  respect? 
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A.  Well,  oh,  as  I  recall  they  picked  together 
a  row. 

Q.  And  so  far  as  her  handling  the  ladder  which 
she  had  during  that  picking,  what  did  you  observe 
about  that,  if  you  observed  an}i:liing? 

A.  Well,  the  man  usually  takes  the  taller  ladder 
and  the  woman  the  shorter  one,  and  she  handled  her 
own  ladder,  as  far  as  I  could  ascertain. 

Q.  I  see.  Now,  when  next  did  she  do  any  work 
for  you  after  [486]  pear  picking? 

A.  Oh,  there  was  an  intermission  of  approxi- 
mately a  month  before  apple  season. 

Q.  During  the  pear  picking  did  she  or  anyone 
else  indicate  to  you  anything  concerning  her  lack 
of  knowledge  concerning  picking  or  the  handling 
of  a  ladder? 

A.  Oh,  T  don't  know  just  how  to  answer  that. 
AVe  brought  the  ladders  out  and  the  bags  and  in- 
structed them  how  to  pick,  which  is  normal  pro- 
cedure, and  they  are  people  of  normal  intelligence 
and  they  picked  pears. 

Q.  Well,  was  any  complaint  or  thing  brought  to 
your  attention  by  either  Mr.  or  Mrs.  Wong  about 
hi'Y  lack  of  knowledge  as  to  how  to  go  about  pick- 
ing, or  to  handle  a  ladder?  A.     No,  sir. 

Q.  When  a])])le  picking  commenced,  and  I  am 
speaking  of  th(^  fall  of  1955,  what  was  done,  as  you 
know,  about  furnishing  the  Wongs  ladders  with 
which  to  ])ick? 

A.     AVell,  they  wvw  furnished  four  ladders,  for 
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Mr.  and  Mrs.  Wong  and  two  of  the  children  tliat 

])ieked  after  scliool,  and  during  vacation. 

Q.  I  see,  and  was  there  any  change  of  those 
ladders?  A.     None. 

Q.  Now,  it  was  testified  that  apple  picking  l)e- 
gan  either  the  latter  part  of  the  first  week  in 
October  or  the  [487]  first  part  of  the  following 
week,  is  that  approximately  correct,  as  you  recall? 

A.  Yes,  sir.  We  had  been  picking  about  eight 
or  ten  days  at  the  time  of  the  incident. 

Q.  jSjid  the  incident  to  which  you  refer  oc- 
curred on  what  date?  A.     October  17. 

Q.  Now,  during  this  interval  of  time  from  the 
commencement  of  apple  picking  to  the  date  of  the 
accident,  did  Mrs.  Wong  work  every  day? 

A.     To  the  best  of  my  knowledge,  yes. 

Q.  I  see.  And  what  about  the  use  of  her  lad- 
der, as  far  as  that  was  concerned,  did  she,  like  in 
pear  picking,  handle  her  own  ladder  and  make  her 
own  sets?  A.     Yes,  sir. 

Q.  At  any  time  during  the  course  of  apple  pick- 
ing did  she  or  anyone  else  ever  express  to  you  in 
any  manner  an}i;hing  about  having  any  trouble 
with  her  ladder  or  having  any  trouble  in  using  it 
to  pick  apples,  for  any  reason?  A.     No,  sir. 

Q.  Referring  to  Defendants'  Exhibit  1,  which 
is  the  ladder  in  question,  was  that  the  ladder,  so 
far  as  you  know,  that  she  used?  A.     Yes,  sir. 

Q.  When  did  you,  or  where  were  you  when  you 
first  learned  [488]  that  Mrs.  Wong  had  had  an 
accident? 
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A.  Oh,  the  place  has  a  sort  of  a  pasture  rumiing 
east  and  west,  the  orchard  we  had  been  picking 
was  to  the  south,  and  the  present  orchard,  as  of 
that  morning,  was  to  the  north  of  this  pasture, 
and  I  was  loading  on  the  south  side  of  the  place 
w^hen  I  heard  some  screaming  and  calling  for  help 
and  my  name   called. 

Q.  Were  you  the  first  to  arrive  at  the  scene  of 
the  accident?  A.     No,  sir. 

Q.  Who  had  arrived  there  before  you,  if  you 
know  ? 

A.  Well,  she  was  picking  with  her  husband  and 
son  and  daughter,  taking  two  rows  parallel,  and 
my  son  was  picking  at  an  adjacent  row,  and  also 
one  other  picker  by  the  name  of  Sam  Dart;  these 
six  were  picking  that  day. 

Q.     Does  he  live  around  here  somewhere? 

A.     No,  sir. 

Q.  What  variety  of  apples  were  being  picked 
or  what  variety  w\as  being  picked  at  that  time  or 
that  Mrs.  Wong  was  picking? 

A.     Delicious. 

Q.  And  were  these  old  trees  or  young  trees,  or 
about  wliat  age  of  trees  were  they? 

A.  W(>11,  I  call  it  my  young  orchard  because 
tlie  trees  are  smaller  and  they  discarded  all  their 
twelve  foot  ladders  [489]  and  a  ten  foot  ladder 
would  aiii])]y  pick  them. 

Q.  And  was  that  ti-ue  of  the  tree  at  which  Mrs. 
Wong  sustained  lic^r  accident?  A.     Yes,  sir. 
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Q.  Incidentally,  as  the  pickers  picked  their  ap- 
ples, how  do  they  stack  them  in  the  orchard? 

A.     Oh,  it  depends  on  the  picker. 

Q.  I  see.  "Were  there  any  apples  stacked  in  the 
orchard  three  high? 

A.  Yes,  sir,  that  was  common  practice.  It  takes 
less  space  on  the  groimd  and,  well,  I  am  a  little 
selfish  in  that,  perhaps,  I  don't  need  to  level  boxes, 
I  would  rather  heap  them,  and  also  it  conser\^es 
space  for  there  is  more  room  for  the  pickers  to 
work. 

Q.  During  the  period  of  time  that  Mr.  and  Mrs. 
Wong  were  at  your  place  from  June  or  July  of 
that  summer,  where  did  the  three  elder  children 
which  you  had  previously  had  stay? 

A.     What  is  that? 

(Last  question  read.) 

A.  Well,  that  is  a  sort  of  a  mixed  question. 
The  house  was  rather  small  that  they  moved  into 
and  the  children  had  spent  the  winter  and  the  early 
part  of  the  summer  with  us  and,  well,  we  have 
a  large,  rambling  house  there,  an  old-style  coimtry 
house,  so  they  kept  their  rooms  [490]  upstairs  but 
they  would  go  during  the  day  with  their  parents, 
and  ate  with  them,  they  slept  in  our  house  is  w^hat 
I  am  trying  to  say. 

Q.  Just  generally  speaking,  through  what  con- 
nection did  you  folks  become  acquainted  wdth  the 
Wongs  ? 

A.     Oh,  through  religious  organizations. 
***** 
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Q.  If  you  know,  I  don't  know  whether  you  know 
or  not,  Waltpr,  but  I  am  going  to  ask  you  the 
question :  do  you  know"  what  earnings  or  what  they 
earned,  other  than  what  [491]  you  paid  them  at 
your  place,  were  they  doing  any  tiling  other  than 
that  from  which  they  derived  any  income  of  which 
you  know? 

The  Court:  Now,  pardon  me,  I  think  that  the 
witness  should  answer  that  from  his  own  pei^sonal 
knowledge  of  what  they  received  or  from  statements 
which  they  made  to  him,  one  or  the  other,  and  not 
from  hearsay. 

Q.  (By  ilr.  Spla\^Ti) :  Yes,  from  what  they 
have  mentioned  to  }^ou  or  what  you  knew  othei'wise 
of  your  own  personal  knowledge,  I  meant  to  say 
that. 

The  Court:    Yes. 

Mr.  8plawn:     Thank  you. 

A.  I  camiot  state  in  terms  of  dollars,  all  I  know 
is  in  work. 

Q.  (By  Mr.  Splawn) :  Did  they  make  any 
statements  to  you  concerning  their  earnings  or 
being  able  to  get  along  financially? 

A.  Well,  I  do  know  that  it  is  the  press  of  cir- 
cumstances that  caused  them  to  come  to  our  place. 

Q.     Wc^re  those  financial  circumstances? 

A.     Yes,  sir. 

Q.  Did  they  pay  you  anything  for  rent  for  their 
quarters  on  your  place? 

A.     No,  sir,  that  was  never  asked  or  suggested. 

Q.     I  see.    So  far  as  the  care  of  the  three  elder 
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children    [492]   ))efore  they  came,  did  you  receive 

any  compensation  for  tliat;  if  so,  how  mneh? 

A.  Well,  T  did  not  and  I  didn't  ask  for  it.  I 
didn't  expect  it,  my  wife  was  given  some  once. 

Q.     I  see.  A.     Personally,  I  did  not. 

Q.  Now,  the  place  or  the  tree  where  the  accident 
happened,  what  w^as  the  area  there  like,  so  far  as 
being  level  is  concerned? 

A.  Oh,  it  was  about  as  nearly  level  as  an  irri- 
gated farm  could  be. 

Q.     Aiid  this  was  an  iiTigated  farm? 

A.    Yes,  sir. 

Q.  And  it  has  been  testified  that  the  ground 
was  disked  at  the  place  where  the  ladder  was  set 
when  the  fall  occurred,  is  that  correct? 

A.     That  is  correct. 

Q.     Now,  your  ditches  ran  in  what  direction  ? 

A.     Well,  the  ditches  ran  north  and  south. 

Q.  T  see,  and  the  picking  was  done  in  what 
direction,  that  is,  following  the  trees? 

A.  Well,  the  orchard  has  fillers  and  the  place  is 
set  out  rather  peculiarly  in  the  form  of  a  parallel- 
ogram, so  I  rim  my  spraying  and  hauling  at  a, 
well,  shall  I  say  a  bias;  in  other  words,  these  rows 
were  southeast  and  [493]  northwest. 

Q.  Then  a  picking  row  did  not  coincide  with 
a  ditch  row^?  A.     No,  sir. 

Q.  You  were  there,  1  take  it,  when  Mrs.  Wong 
was  taken  to  the  hospital? 

A.  I  arrived  there  shortly  after.  I  heard  the 
call  for  help  and  so  I  made  arrangements  to  get 
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her  out  of  the  orchard  and  I  myself  put  on,  tied 

on  tlie  sjjluit  on  the  limb. 

Q.  Was  your  son,  David,  there  to  assist  you 
Avith  that?  A.     He  was  there  before  I  was. 

Q.  I  see,  and  yon  were  there  when  she  left  by 
ambulance,  I  assume?  A.     Yes,  sir. 

Q.  For  the  hospital.  Now,  you  didn't  see  her 
fall?  A.     No,  sir. 

Q.  Do  you  know  of  anyone  who  actually  saw  her 
fall? 

A.  Xo,  I  don't  actually  know  of  anybody  that 
saw  the  fall. 

Q.  I  see,  so  you  can't  offer  anything  about  that 
because  you  don't  know?  A.     No,  sir. 

Q.     Was  the  ladder  broken  in  any  way? 

A.     Well,  this  is  the  ladder. 

Q.  Yes.  Now,  after  the  date  of  the  accident  did 
you  ever  inquire  from  Mrs.  Wong  as  to  what  had 
happened?  [494] 

A.     T  did  after  she  returned  from  the  hospital. 

Q.     And  that  would  have  been 

A.     Sometime  after  the  13th  of  December. 

Q.  I  see.  And  where  did  she  go  when  she  re- 
turned ? 

A.  To  the  same  tenant  house  where  they  had 
been  li\4ng.  The  husband  and  the  children  all  re- 
sid(»d  tlu^'e  while  she  was  in  the  hospit<al. 

Q.  Do  you  remember  what  you  asked  her  or 
what  you  did  so  far  as  trying  to  leani  what  had 
happened  ? 

A.     Oh,  you  will  rccdU  that  was  the  AAnnter  of 
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a  very  deep  snow,  and  she  was  unable  to  move 
around,  so  we  used  to,  oh,  visit  perhaps  almost  daily 
and  chat,  and  when  she  was  somewhat  recovered 
I  asked  her  one  day,  I  said,  ^'Rose,  what  in  the 
Avorld  l3rou£^ht  on  your  fall?" 

Mr.  Hudson:  Now,  if  the  Court  please,  before 
we  go  into  that  conversation  I  would  like  to  have 
the  time  and  place  and  who  was  there. 

The  Court:    Yes,  counsel  is  entitled  to  have  that. 

Q.  (By  Mr.  Splawn)  :  Is  that  the  tenant  house, 
or  at  your  house?  A.     In  the  tenant  house. 

Q.  I  see.  And  it  was  after  she  returned  from 
the  hospital? 

The  Court:  Pardon  me,  Mr.  Spla\vn,  I  think 
the  witness  should  fix  the  time  as  near  as  he  can, 
and  w^ho  was  present.   [495] 

Mr.  Splaw^n:     Pardon  me,  I  see. 

Q.     Do  you  know  the  date? 

A.     Not  definitely. 

Q.  What  w^ould  be  the  best  way  that  you  can 
express  the  date  or  the  period  of  time  by  the  month 
or  the  week? 

A.  Oh,  I  would  say  in  the  latter  part  of  the 
month  of  December. 

Q.  And  do  you  have  any  recollection  concerning 
the  time  of  day? 

A.  It  was  in  the  morning,  perhaps  ten  or  eleven 
o'clock. 

Q.  Do  you  remember  w^ho  was  present  when 
you  inquired  of  her  and  she  gave  any  explanation? 

A.     That  particular   day? 
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Q.     Yes. 

A.  Oh,  Diy  wife  was  there,  and  her  husband,  and 
the  two  small  i:)re-school  children. 

Q.     And  you  asked  her  what  you  just  stated? 

A.     That  is  right. 

Q.     Walter,  what  did  Mrs.  Wong  tell  you? 

A.  Well,  she  said  she  didn't  know  definitely, 
but  as  near  as  she  could  remember,  she  had  reached 
out  for  some  apples  as  she  was  about  to  finish  the 
tree,  and  she  was  up  about  five  or  six  steps  and  was 
coming  dow^n. 

Q.  Did  she  indicate  about  what  step  she  w^as 
when  she  fell  or  something  happened  to  get  her 
off  the  ladder?  [496] 

A.  Well,  she  said  she  wasn't  definitely  sure  but 
she  thought  it  was  about  the  fourth  step. 

Q.  I  see.  Did  she  indicate,  then,  what  she  struck 
her  leg  on;  do  you  remember  her  indicating  any- 
thing of  that  nature? 

A.     Well,  that  was  common  knowledge,  she  knew. 

Q.     Well,  what  was  it? 

A.     The  corner  of  a  box  of  apples. 

Mr.  Hudson:  Now,  if  the  Court  please,  I  am 
not  particularly  concerned  about  what  was  com- 
mon knowledge  and  his  statement,  if  she  knew. 
If  she  stated,  well,  let's  just  have  her  testimony. 

The  Court:  Yes,  I  think  that  should  be  stricken 
and  tli(^  jury  instructed  to  disregard  it,  that  it  was 
common  knowledge  and  that  she  knew.  You  may 
state  what  she  said 

Mr.  S])law]i:     Yes,  tluuik  you. 
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Q.  What  did  she  say  in  that  respect,  as  you 
remember,  if  she  did  indicate  or  say  anything  about 
what  her  leg  struck? 

A.  Well,  she  fell  and  she  said  she  struck  her 
leg  on  the  edge  of  a  box. 

Q.  It  was  testified  yesterday,  I  believe,  when 
you  were  up  here  yesterday A.     Yes. 

Q.     (Continuing)    by  Mrs.  Wong  that  one 

time  in  that  [497]  winter  you  went  out  with  Mr. 
Wong  to  where  the  ladder  was?  A.     Yes,  sir. 

Q.     Did  you?  A.     I   did. 

Q.     And  tell  us  about  that  occasion. 

A.  Well,  I  wanted  to  look  at  the  ladder  and  I 
wanted  him  to  see  it;  it  was  in  the  shed  on  the 
place. 

Q.     And  did  you  go  out  there  with  him? 

A.     I  did. 

Q.     And  did  you  show  him  the  ladder? 

A.     I  did. 

Q.     And  did  he  inspect  it? 

A.  Well,  I  showed  him  the  movement  in  the 
tongue. 

Mr.  Hudson:  If  the  Court  please,  I  don't  want 
to  be  objecting  all  the  time,  if  counsel  would  let 
the  witness  testify  instead  of  asking  questions  that 
require  only  a  yes  or  no  answer. 

Mr.  Splawn:  I'm  sorry,  I  will  try  to  acconomo- 
date  counsel. 

The  Court:     I  think  you  have  been  leading. 

Q.  (By  Mr.  Splawn)  :  Well,  what  took  place 
out  there?  A.     Sir? 
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The  Court:  It  isn't  accommodating  counsel,  that 
is  what  you  are  supposed  to  do.  [498] 

Mr.  Splawn:     Yes,  all  right,  thank  you. 

The  Court:     All  right. 

A.     I  moved  the  tongue  of  the  ladder. 

Q.     (By  Mr.  Splawn):     Did  it  have  a  play? 

A.     Yes,  sir. 

Q.     And  hke  it  has  now? 

Mr.  Hudson:     Now,  just  a  moment. 

The  Coui^:  You  are  leading  again.  ^ATiy  don't 
you  let  the  witness  testify. 

Mr.  Splawn:  I  am  sorry,  I  will  withdraw  the 
question. 

Q.  And  is  that  play,  how  would  you  describe 
it  so  far  as  the  ladder  is  concerned? 

A.  Oh,  I  would  say  it  had  a  play  of  about  three 
inches  one  way  and  four  the  other,  from  center. 

The  Court:  Pardon  me,  just  to  make  it  clear, 
do  you  mean  that  the  bottom  of  the  tongue  or  third 
leg  there  had  three  or  four  inches  play? 

A.  No,  I  mean,  your  Honor,  if  you  lay  the  lad- 
der back  so  that  the  tongue  was  on  the  ladder  on 
top  and  y)ut  it  in. 

Q.  (By  Mr.  Splawn)  :  You  would  move  it  about 
three  inches  one  way  and  four  the  other? 

Tlie  Court:  Would  that  be  at  the  bottom  of  the 
tongue?  A.     Yes,  sir.  [499] 

The  Court:  AVell,  that  is  what  I  wanted.  All 
right,  go  ahead. 

Q.  (By  Mr.  Splawn)  :  And  then  where  did  you 
go? 
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A.  Oh,  as  I  recall,  we  went  l^ack  to  the  eal)in 
wliere  Mrs.  Wong  was. 

Q.  And  did  you  hear  Mrs.  Wong's  testimony 
about  what  you  did  at  that  time? 

A.  Yes.  She  had  sort  of  a  drawing,  a  diagram, 
as  I  recall,  on  the  back  of  a,  oh,  one  of  these  bar- 
gain sheets  for  gi'oceries. 

Q.     Yes,  did  you  do  anything  like  that? 

A.     I  do  not  recall  it  if  I  did. 

Q.  Do  you  remember  Mrs.  Wong  saying,  Walter, 
that  at  that  time  you  told  her  that  the  ladder  was 
defective?  A.     No,  I  do  not,  I  admitted  play. 

Q.     What? 

A.     I  admitted  play  in  the  tongue  of  the  ladder. 

Q.  Did  you  ever  characterize  that  to  anyone  as 
being  a  defect  or  something  wrong  about  the  lad- 
der? 

Mr.  Hudson:  Now,  if  the  Court  please,  here  we 
have  got  the  question  and  there  is  only  one  possible 
answer,  "Did  you  ever  admit  to  anyone  that  that 
play  was  a  defect  in  the  ladder?''  Your  Honor, 
it's  testimony  from  counsel  and  it  is  prejudicial  to 
this  jury. 

Mr.  Splawn:  Tf  your  Honor  please,  there  was 
[500]  testimony  by  the  plaintiff  as  to  that  and,  of 
course,  in  rebuttal  of  that  I  would  have  the  right 
to  direct  the  witness'  attention  to  that  testimony 
and  ask  him,  because  that  was  already  testified  in 
their  case  in  chief,  so  it  would  not  be  leading  such 
as  counsel  suggests. 
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Mr.  HudsoTi:  I^et's  have  the  reporter  read  the 
question. 

(Last  question  read.) 

The  Couii::  Well,  I  think  you  should  ask  him 
Avhether  or  not  she  did  say. 

]\Ir.  Sjjlawn:  Of  com^se,  he  said  ''defect"  and 
I  was  just  asking  about  it. 

The  Court:  I  will  permit  it  to  stand.  I  wish 
you  would  refrain  from  leading  as  much  as  you 
can. 

Mr.  S]:)lawn:     Thank  you. 

A.     I  admitted  looseness. 

Q.  (By  Mr.  Splawn) :  Well,  \y\\\  you  answer 
my  question :  did  you  say  that  that  was  a  defect  or 
something  A\Tong? 

The  Court:  Now,  I  think  that  is  leading.  Did 
you  ever  say  anything  about  it  being  a  defect,  was 
that  ever  discussed  by  you? 

A.     I  do  not  recollect  it  being  used,  that  word. 

The  Court:    All  right,  go  ahead. 

Mr.  Hudson:    If  the  Court-  please,  I  believe  his 
answer  of  that  question  was  that  he  described  it 
as  a  looseness,  [501]  not  a  defect- 
Mr.  Splawn:    Yes,  that  is  correct. 

The  Court:    Yes. 

Q.  (By  IMr.  Splawn)  :  Bid  Mrs.  Wong  or  Mr. 
Wong  during  that  winter  and  after  the  date  of  the 
accidcnit  ever  have  any  conversation  with  you  claim- 
ing anything  to  have  been  wrong  about  the  ladder, 
or  anything  of  that  kind? 

A.     No,  they  made  no  claims,  to  my  knowledge. 
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Q.     What  is  that? 

A.  They  made  no  cUiims  of  such,  to  my  knowl- 
edge. 

Mr.  SplaA\Ti:    I  see. 

Mr.  Hudson:     What  is  the  date  of  this? 

Mr.  Splawn:  I  will  say  after  the  date  of  the 
accident,  following  the  date  of  the  accident. 

Q.  When,  as  you  recall,  was  the  first  occasion 
that  the  Wongs  asserted  a  claim  against  you  for 
something  wrong? 

A.  Oh,  I  wouldn't  remember  as  to  dates,  but  I 
liad  knowledge  of  it  sometime  before  the  papers 
were  served. 

Q.     How  long  before? 

Mr.  Hudson:  Now,  if  the  Court  please,  I  think 
that  is  wholly  irrelevant  as  to  when  they  knew 
somebody  was  going  to  make  a  claim  against  them. 

Mr.  Splawn:  Oh,  it  has  some  materiality  and 
relevanc}^ 

Mr.  Hudson:  What  is  it  material  to  in  this  case? 
There  is  no  mateinality.  It's  incompetent,  it's  ir- 
relevant. 

Mr.  Splawn:  It's  some  evidence  as  to  whether 
or  not  they  actually  bonafidely  felt  they  had  a  claim, 
the  length  of  time  was  so  normal,  if  they  felt  they 
had  a  claim  to  permit  them  to  bring  an  action. 

The  Court:     I  mil  permit  him  to  answer. 

Q.  (By  Mr.  Splawn) :  How  long  before  the 
suit  was  actually  served  on  you,  Walter,  was  there 
any  indication,  or  what  were  the  circumstances,  or 
what  was  said? 
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A.  Oh,  I  recall  of  one  occasion  when  I  was 
asked  if  we  would  have  any,  I  don't  know  the  exact 
words,  but  if  we  had  any  ill-feeling  about  a  friendly 
elaioL 

Q.     That  wasn't  in  the  form  of  a  question? 

A.     That  is  right,  pressed  against  us, 

Mr.   Hudson:     When   was   this? 

A.  Oh,  some  weeks  before  the  claim  was  filed. 
I  wouldn't  know  exactly  when.  I  didn't  keep  dates. 

Q.  (By  Mr.  SplaA\-n) :  And  when  was  the  suit 
filed  against  you,  Walter? 

A.     Frankly,  I  don't  remember. 

Q.  I  see.  Well,  the  record  would  show  that. 
What  was  that  in  connection  witli,  if  you  know  ? 

Mr.  Hudson :    What  was  what  in  connection  with  ? 

Mr.  SplaAvn:  Well,  their  coming,  this  statement 
that  he  has  testified  to.  [503] 

Q.  AVas  anyone  else  there,  or  how  did  it  come 
out,  or  anything  that  surrounded  that  transaction  ? 

A.     Ye^i,  Miss  Loveland  was  there. 

Q.  And  who  is  she?  That  is  Mrs,  Wong's  sis- 
ter? A.     That  is  right 

Q.  I  think  that  has  been  mentioned.  Xow,  so 
far  as  your  experience  is  concerned  in  orcharding, 
Walter,  what  has  been  your  experience? 

A.  Oh,  practically  a  lifetime  at  it  since  about 
1918. 

Q.     And  in  what  areas? 

A,  Well,  in  the  Moxee  area,  and  around  Wa- 
pato,  and  then  in  the  last  three  or  four  years  at 
the  present  lor-.'^tion. 
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Q.     Are  all  those  locations  in  the  Yakima  Valley? 

A.     Yes,  sir. 

Q.  And  at  your  Cowiche  place,  is  that  the  only 
place  yon  have?  A.    Yes,  sir. 

Q.  And  what  experience,  Walter,  have  you  had 
with  ladders  and  the  use  of  ladders  and  how  lad- 
ders work? 

A.  Oh,  during  the  years  I  perhaps  have  owned 
hundreds  of  them.  I  have  done  a  lot  of  picking 
myself,  I  have  exchanged  work,  and  I  have  bor- 
rowed ladders  and  loaned  them. 

Q.  So  far  as  your  community  up  there  around 
Cowiche  is  concerned,  in  your  experience  have  you 
gained  any  [504]  familiarity  with  ladders  that  are 
in  common  use  among  the  orchardists? 

A.     Certainly. 

Q.  Well,  so  far  as  this  particular  ladder  is  con- 
cerned, on  the  date  of  the  accident,  and  with  all 
the  features  that  the  ladder  had  including  the  loose- 
ness and  play  that  you  testified  you  showed  Mr. 
Wong,  what  would  you  say  as  to  the  ladder  being 
one  that  was  in  connmon  and  ordinary  use  in  the 
^'ommunity  ? 

Mr.  Hudson:  Just  a  minute,  I  object  to  that 
question,  not  that  he  might  not  be  qualified  to  state, 
but  from  the  standpoint  of  the  defendant  here  the 
answer  to  that  question  can  only  be  a  self-serving 
statement,  and  I  object  to  him  answering  it. 

The  Court :    Overruled,  he  may  answer. 

A.  Well,  as  to  variety  or  brand  of  ladders,  it's 
the  only  ladder  which  the  Co-operative  of  which  I 


270  Bose  Wong  ayid  Kent  Wong  vs. 

(Testimony  of  Walter  Swier.) 

am  a  part  handles.  It's  the  only  brand  they  have 
handled  for  years,  and  as  to  its  condition,  I  would 
say  it's  average  or  better  than  average. 

Q.     (By  Mr.  Splawn)  :     And  do  you  include  in 
that  this  looseness  and  play  to  which  you  referred? 

A.     Yes,  I  wouldn't  be  afraid  to  go  out  and  work 
with  it  today. 

Q.     Would  your  statement  be  any  different  on 
the  date  of  [505]  the  accident?  A.     No,  sir. 

[506] 


*  *  *  *  * 


HERBERT   ROSSOW 

called  and  sworn   as   a  mtness  on  behalf  of  the 
defendants,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Splawn) :  Your  name  is  Herb 
Rossow  ?  A.     Right. 

Q.     And  where  do  you  live? 

A.     1119  Queen. 

Q.     And  what  is  your  business? 

A.  I  own  and  operate  the  Dei)endable  Ladder 
8hop. 

Q.     And  that  has  been  from  what  date? 

A.     Since*  the  first  of  January  of  this  year. 

Q.  Prior  to  that  time,  what  was  your  occupa- 
tion? 

A.  I  was  shop  foreman  in  the  shop  do\\ii  there 
for  five  years, 

Q.     At  D(*pcndable  Ladder  Company?   [507] 

A.     Right. 
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Q.     And  where  is  that  located*? 

A.    At  2402  Fruitvale  Boulevard. 

Q.    And  in  what  city  is  that?  A.     Yakima. 

Q.     What  is  the  nature  of  your  business? 

A.  Manufacturing  orchard  ladders  and  steplad- 
ders  and  all  kinds  of  ladders. 

Q.  And  in  addition  to  that,  what  do  you  do  at 
your  plant? 

A.     We  have  the  agency  for  the  Crawford  door. 

Q.     1  mean,  so  far  as  ladders  are  concerned? 

A.  We  repair  ladders,  make  all  of  the  parts  for 
our  ladders,  and  repair  the  different  growers'  lad- 
ders that  is  bronght  in  for  repair. 

Q.  During  the  course  of  your  being  connected 
wdth  the  Dependable  Ladder  Company,  both  as 
superintendent  or  shop  foreman,  did  you  say? 

A.     Yes. 

Q.  And  as  owner,  how  many  ladders  have  you 
had  there  from  the  Yakima  Valley,  approximately, 
if  you  can  state,  for  repair? 

A.  Well,  that  would  be  a  very  hard  thing  to 
say. 

Q.  Would  it  run  into  many  figures,  or  just  a 
few?  A.     It  would  be  many  figures. 

Q.     Would  it  be  over  a  thousand?  [508] 

A.    Yes. 

Q.  Xow,  in  your  repair  work  what  do  you  do  so 
far  as  the  gi'ow^rs'  directions  are  concerned.  Do 
you  do  general  repair  or  do  you  repair  as  ordered? 

A.     We  repair  both  ways. 

Q.     During  that  course  of  business,  both  the  shop 
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foreman  and  as  the  o\\Tier  now,  have  you  had  an 
opportunity  to  observe  ladders  brought  into  your 
place  of  l)usiness  from  all  points  of  the  Yakima 
Valley?  A.    Yes. 

Q.  And  have  you  observed  those  portions  of 
those  ladders  which  were  not  brought  in  to  be  re- 
paired? A.     Yes,  I  have. 

Q.  In  addition  to  that  opportunity  for  observa- 
tion, what  other  contact,  if  any,  have  you  had  with 
the  orchard  business  in  the  Yakima  Valley  to 
become  acquainted  with  ladders  in  common  use 
throughout  the  Valley? 

A.  Well,  we  go  out  and  pick  up  ladders  out  at 
the  different  ranches  and,  consequently,  we  get  to 
see  all  different  tyjyes  of  ladders  that  are  being 
used  on  the  different  ranches. 

Q.  Can  you  say  that  you  have  gained  a  familiar- 
ity with  ladders  in  common  use  throughout  the 
Yakima  Valley? 

A.     T  can  ver\^  truthfully  say  "yes." 
Q.     Have  you  had  any  other  occupation  in  the 
last  five  or  [509]  six  years,  other  than  in  the  lad- 
der business,  such  as  you  have  testified? 

A.     jSTo,  that  is  the  only  occupation  I  have  had. 
Q.     T  see,  have  you  become  familiar  \^^th  a  par- 
ticular  ladder,    one    that    belongs    to    Mr.    Walter 
Swier  of  Cowiche,  which  was  brought  to  your  placc^ 
to  1)0  ke])t?  A.     Yes. 

Q.  And  directing  yonr  attention  to  a  ladder  in 
the  courtroom,  do  you  recognize  that  as  the  ladder 
in  question?  A.     I  do. 
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Q.  Perhaps  you  don't  recall  the  exact  time,  but 
as  best  you  can  recollect,  how  long  has  that  ladder 
be(\n  in  your  x^h^^^e  of  business? 

A.  It's  right  around  a  year,  maybe  a  little  more, 
I  can't  just  exactly  say  when  it  was  l)rought  in. 

Q.  Have  you  yourself  made  any  inspection  or 
inspections  of  the  ladder? 

A.     I  have  seen  it,  insj^ected  it,  certainly. 

Q.  And  have  you  yourself  climbed  on  the  ladder 
and  done  any  testing  of  it? 

A.     Yes,  I  have  climbed  on  the  ladder. 

Q.     And  have  you  tested  the  ladder  in  any  way? 

A.  Other  than  climbing  on  it  and  testing  it  for 
looseness,  that  is  the  only  thing. 

Q.  I  see,  and  have  you  at  one  or  more  times 
while  it  has  [510]  been  there,  examined  the  top 
part  of  this  ladder?  A.     Yes. 

Q.  And  what  did  your  examination  reveal  con- 
cerning that  portion  of  the  ladder? 

A.  There  is  a  little  looseness  up  in  there,  but 
it  doesn't  make  any  difference  on  that. 

(Whereupon,    counsel    Splawn   brought    the 
ladder  forward  in  the  courtroom.) 

Q.  Incidentally,  do  you  remember  when  that 
ladder,  or  the  occasion  of  it  coming  into  your  plant 
for  storage? 

A.  No,  I  don't  remember  just  when  it  came  in 
because  I,  up  until  the  first  of  the  year,  I  was  in 
and  out  of  the  shop  considerable. 

Q.  I  see.  Do  you  remember  becoming  aware  of 
the  ladder  in  your  shop?  A.     Yes. 
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Q.  And  did  you  make  observations  of  the  lad- 
der concerning  its  condition? 

A.  Yes,  I  checked  it  over  when  it  was  brought 
in,  as  soon  as  I  knew  it  Avas  brought  in  there. 

Q.  Incidentally,  do  you  recall  any  occasion  when 
a  Mr.  Hudson  and  a  Miss  Loveland  and  Mr.  Mul- 
lins,  attorneys,  were  out  at  your  plant  and  made 
an  inspection  of  this  ladder;  do  you  remember 
that  occasion? 

A.  Yes,  that  was  just  about  a  year  ago,  or  prior 
to  a  year.  [511] 

Q.    Were  you  there?  A.    Yes. 

Q.     Did  you  attend  that  inspection? 

A.    I  did. 

Q.  And  will  you  step  down,  Mr.  Rossow,  and 
test  this  ladder  for  its  play  or  looseness? 

A.  (Witness  examines  ladder)  At  that  time  it 
was  inspected  by  me,  I  am  quite  sure  I  am  right, 
it  was  in  the  center,  the  tongue  was  set  in  the  center, 
and  there  was  approximately  four  inches  play  in 
this  center  over  on  the  one  side,  not  so  much  on 
the  other  side;  you  can  push  over  there  about  four 
inches  x)lay  in  the  bottom  of  it. 

Q.  Well,  what  about  the  comparison  of  that 
play,  such  as  you  have  demonstrated  there  as  it  is 
now,  with  what  that  play  was,  Mr.  Rossow,  on  the 
occasion  that  you  refer  to,  namely,  about  a  year 
ago,  when  these  people  were  present  and  inspected 
it,  and  you  attended  that  inspection? 

A.     It  was  measured  several  times. 

Q.     Wlio  measured  it,  as  you  rc^memlx^r? 
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A.  I  think  the  gentlemen  right  here  measured  it 
(indicating). 

Q.  That  is  Mr.  Hudson,  and  do  you  remember 
what  he  used  to  measure  it  with  ?  A.      A  ruler. 

Q.  It  was  your  ruler?  Do  you  remember  his 
measuring  the  arc  or  the  width  of  play  of  the 
tongue  at  the  bottom?  [512]  A.    Yes. 

Q.  And  what  measurement  do  you  remember  that 
w^as  made  that  you  observed? 

A.     I  observed  it  was  four  inches. 

Q.  And  how  was  the  ladder  set  for  that  to  be 
done? 

A.  Just,  it  was  setting  on  a  table  saw  that  rep- 
resents this  position  right  now. 

Q.  I  see.  Is  there  any  change  in  the  condition  of 
that  ladder — and  make  whatever  inspection  you 
wish  to  make  of  it  now,  Mr.  Rossow — that  appears 
to  you  to  be  different  from  that  condition  as  it 
existed  on  the  occasion  to  which  you  refer. 

A.  AVell,  I  have  seen  the  ladder  practically  every 
day  for  the  last  year,  it  has  been  moved  around  in 
the  warehouse  there,  but  I  cannot  see  any  change 
in  it  at  all. 

Q.  Now,  I  direct  your  attention,  Mr.  Rossow,  to 
the  bolt  at  the  top.  A.    Which  ? 

Q.     Do  you  discover  any  washers? 

A.  Yes,  there  is  two  washers  on  this  side,  and 
one  on  this  side   (indicating). 

Q.  What  do  you  remember,  Mr.  Rossow,  of  your 
own  independent  recollection  concerning  the  pres- 
ence or  absence  of  those  washers? 
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A.  Those  washers  were  on  there  when  the  lad- 
der was  brought  [513]  in. 

Q.     You  know  that?  A.     Yes. 

Q.  Now,  the  play  of  the  tongue,  as  you  have 
demonstrated,  being  more  to  the  right  as  I  am  sit- 
ting at  the  bottom  of  the  ladder,  with  the  ladder 
turned  over  and  the  tongue  on  top,  that  was  the 
condition,  was  it,  at  that  time,  more  to  that  side 
than  the  other? 

A.  Yes,  it  was  measured  several  times  down  here 
during  the  course  of  the  examination  down  there, 
and  I  can  recollect  that  it  was  four  inches  play,  at 
least  four  inches. 

Q.  I  see.  Now,  do  you  remember  any  other  meas- 
urement that  was  made  by  anyone  present  on  that 
occasion  about  a  year  ago? 

A.  No,  I  don't  remember  of  any  other  measure- 
ment. 

Mr.  SplaAvn :    I  see.  You  may  resume  the  stand. 
(Whereupon,  the  witness  resiuned  the  stand.) 

Mr.  Hudson:    Just  leave  it  there. 

Mr.  Splawn:    All  right. 

Q.  Now,  have  you  been  ju-esent  at  your  ])lant 
when  Mr.  Brazil  and  Mr.  Hovde,  of  Selah,  and  Mr. 
Clark  of  the  lower  valley,  have  been  there  to  ex- 
amine and  test  the  ladder?  A.     Yes. 

Q.     And  did  you  observe  what  they  did? 

A.     Y(^s,  T  observed  what  they  did.  [514] 

•)f     •)«•     *     -K-     -K- 

Q.  At  th(^  timers  that  those  gentlemen  were  at 
your  i)hice   oi'   business  and  examined  the  ladder, 
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what  did  you   ol)serYe    [r)15]    concerning  the   con- 
dition of  that  ladder  and  inchiding  the  play  of  the 
tongue?  A.    Will  you  state  it  again? 

Q.  When  the  men  to  which  I  refer  were  out  to 
your  pUice  of  business  and  examined  the  ladder,  you 
state  that  you  saw  them  examine  the  ladder,  I  am 
not  asking  what  they  did ;  w^hat  about  the  condition 
of  that  ladder  on  the  day  those  gentlemen  w^ere  out 
as  compared  with  it  now,  as  you  observed  it? 

A.  Well,  it's  in  the  same  condition  as  it  was  then. 
*  *  -jf  *  » 

Q.  Directing  your  attention,  Mr.  Rossow,  to  the 
play  in  the  tongue  of  this  particular  ladder,  when 
that  ladder  is  properly  set  does  that  play,  or  even 
any  more  play  in  that  ladder,  have  any  effect  upon 
the  safety  of  the  ladder,  if  it  is  properly  set. 

Mr.  Hudson:  Before  you  answ^er  that,  Mr.  Ros- 
sow, I  am  going  to  object  to  that  because  he  hasn't 
been  qualified  to  know  how  you  set  a  ladder  or 
whether  it  is  safe  or  anything  else.  He  has  been 
qualified  as  a  repairman  and  manufacturer. 

The  Court:  Well,  I  will  overrule  the  objection. 
It  goes  to  the  weight  of  his  testimony  and  admissi- 
bility. 

Q.  (By  Mr.  Splawn)  :  Do  you  understand  the 
question  ? 

A.  If  a  ladder  is  properly  set  you  mil  find  that 
your  steps  are  on  a  level  position,  the  steps  in  be- 
tween the  siderails  are  on  a  level  position  if  your 
ladder  is  set  correctly.  And  if  a  ladder  is  set  cor- 
rectly it  doesn't  make  any  difference  how  much 
looseness  is  up  in  the  top  there,  you  can  take  the 
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nuts  clear  off  of  that  and  bolts,  if  you  want  to,  and 
it  will  still  be  just  as  safe  as  it  is  with  the  nuts  on. 
Mr.  Spla^^^l:    That  is  all.  [523] 

Cross  Examination 

Q.  (By  Mr.  Hudson) :  Mr.  Rossow,  when  did 
you  arrange  with  Mr.  Spla\\TL  to  give  your  testi- 
mony today? 

A.     I  don't  rightfully  remember. 

Q.     Sir? 

A.     I  don't  remember  just  when  it  was. 

Q.  Did  he  arrange  ^Yith  you  to  give  your  testi- 
mony today?  A.     Pardon? 

Q.  Did  he  arrange  ^^ith  you  to  give  your  testi- 
mony today? 

A.  I  was  subpoenaed  and  I  was  called  today, 
yes. 

Q.  And  have  you  discussed  this  matter  with  Mr. 
Splawn  since  the  recess  of  court  at  twelve  o'clock 
today?  A.     No. 

Q.     You  haven't  discussed  it  with  him  at  all? 

A.  I  have  talked  to  him,  but  I  haven't  discussed 
the  ladder  with  him. 

Q.     You  didn't  even  talk  about  the  ladder? 

A.  No,  sir,  he  just  told  me  that  I  was  supposed 
to  appear  here  at  one-thirty. 

Q.  And  said  nothing  else?  Now,  were  those  in- 
structions given  you  after  twelve  o'clock  today  to 
be  here  at  one-thirty?  A.     Yes. 

Q.  Now,  this  ladder  was  delivered  to  you.  you 
say,  a  yoni-  [524]  or  so  ago? 
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A.  It  was  picked  up  and  brought  down  to  the 
warehouse  there,  yes. 

Q.     And  it  has  been  in  your  care  even  since? 

A.    Yes. 

Q.  Now,  when  was  this  ladder  picked  up  from 
your  place  ? 

A.     I  believe  it  was  Monday  morning. 

Q.     Of  this  week?  A.     Yes. 

Q.     Do  you  know  what  time  ? 

A.    At  eight  o'clock. 

Q.  About  eight  o'clock?  And  you  have  no  knowl- 
edge as  to  whether  the  ladder  was  brought  directly 
here  or  not,  have  you? 

A.     No,  I  have  no  knowledge  of  it. 

Q.  Now,  you  have  stated  that  you  recall  the  cir- 
cumstance of  Mr.  Mullins  and  Miss  Loveland  and 
myself  coming  to  your  place  of  business  about  a 
year  ago  or  so  ago?  A.    Yes. 

Q.  Now,  isn't  it  also  true  that  Mr.  and  Mrs. 
Wong  were  Avith  us?  A.    Yes. 

Q.  And  we  arrived  there  before  Mr.  Splawn 
arrived,  isn't  that  right? 

A.  If  I  remember  rightly,  you  rode  out  with 
Mr.  Splawn.  [525] 

Q.  Well,  that  isn't  my  recollection  but  I  don't 
believe  it  makes  any  difference.  And  you  got  the 
ladder  out  for  us  and  we  tipped  it  over  over  a  saw- 
horse,  isn't  that  correct? 

A.     Over  a  table  saw-out  there. 

Q.  A  table-saw,  whatever  it  may  have  been.  And 
I  borrowed  a  steel  rule  from  you? 
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A.     That  is  right. 

Q.  iSTow,  you  recall  very  distinctly  my  measuidng 
the  play  in  the  tongue?  A.    Yes. 

Q.  And  you  have  arrived,  or  your  memory  is 
refreshed,  or  something,  as  to  what  you  feel  was 
the  distance  of  the  smng? 

A.  I  remember,  I  am  positive  that  the  swing 
in  that  ladder,  because  you  measured  it  several 
times,  not  just  once  but  several  times,  and  if  my 
memory  hasn't  failed  me  completely,  I  think  you 
said  four  inches  play  in  it  there. 

Q.  Now,  do  you  remember  me  measuring,  what 
do  you  call  this,  a  hinge  or  a  yoke? 

A.     That  is  the  back  leg  hinge. 

Q.     The  back  leg  hinge?  A.     Yes. 

Q.  Do  you  recall  me  measuring  some  distances 
on  this  hinge? 

A.  You  measured  something  there  but  I  just 
don't  remember  [526]  what  you  measured  there, 
but  I  do  remember  measuring  on  the  bottom  there. 

Q.  Well,  you  remember  measuring  on  the  top, 
too,  don't  you? 

A.  Yes,  you  measured  there,  but  I  couldn't  fig- 
ure what  you  was  measuring  there. 

Q.  And  I  was  measuring  a  gap  between  the  side 
of  the  hinge  and  the  side  of  the  ]^late  on  the  leg 
of  the  ladder,  wasn't  I?  A.     Yes. 

Q.  Aiul  T  was  measuring  tlu^  amount  of  play 
that  there  was  in  this  bolt  compared  to  the  hole 
hei'(%  wasn't  T   (indicating)?  A.     Yes. 
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Q.  And  do  you  recall  me  stating  "1  would  give 
a  lot  if  I  could  take  that  apart"? 

A.     No,  I  can't  say  as  I  recall  you  saying  that. 

Q.  But  you  do  recall  me  measuring  these  two 
items? 

A.  You  measured  something  up  there,  I  wasn't 
right  up  there  with  you  when  you  measured  it. 

Q.  Do  you  recall  the  distance  that  I  gave  of  the 
play? 

A.  No,  the  only  thing  I  remember  is  the  four 
inches  play  at  the  bottom  of  the  ladder. 

Q.  Now^,  was  that  four  inches  to  the  left  as  I 
stand  looking  at  the  ladder,  or  four  inches  to  the 
right? 

A.     Four  inches  to  the  right,  I  believe.  [527] 

Q.    Are  you  sure?  A.    Yes. 

Q.  That  it  was  four  inches  to  the  right?  What 
was  it  to  the  left? 

A.  I  don't  remember  on  that.  There  was  a  radius 
of  about  six  inches,  I  believe,  over-all  there  where 
it  goes  l^ack  and  forth,  so  that  would  leave  about 
two  inches  to  the  other  side,  1)ut  I  can't  truthfully 
say  what  it  was. 

Q.  But  you  are  totally  certain  it  was  four  inches 
to  the  right?  A.     Yes. 

Q.     That  is  your  memory  of  it? 

A.     Yes,  I  never  w^rote  it  down,  or  anything. 

Q.  You  don't  recall  me  saying,  "There  is  three- 
sixteenths  inches  on  each  side"? 

A.     No,  I  do  not. 

Q.     Or  in  the  bolt  latitude? 
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A.  You  commented  on  the  size  of  the  bolt,  I 
remember  that. 

Q.     But  you  don't  recall  the  specific  distance? 

A.     No. 

Q.  I  wish  you  would  step  down  here  just  a 
moment,  please,  and  I  wish  you  would  observe, 
maybe  you  had  better  stand  over  there  so  that  the 
jury  can  see,  also ;  I  wish  you  would  obser^'e  where 
the  side  of  the  hinge  joins  the  side  plate  on  the 
ladder  on  either  side,  with  a  standard  rule,  [528] 
there  is  no  way  that  that  gap  could  be  measured, 
is  there,  it's  too  small? 

A.     No,  it's  too  small. 

Q.  You  would  have  to  have  some  kind  of  a  fine 
instrument  ?  A.     Yes. 

Mr.  Hudson:    Thank  you,  that  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Splawn)  :  Now,  with  respect  to  the 
over-all  y)lay  of  this  tongue,  Mr.  Rossow,  would  you 
say  it's  any  different  today  from  what  it  was  on 
that  occasion  or  any  other  occavsion  when  you  ex- 
amined the  ladder? 

A.     I  can't  see  any  difference  in  it,  myself.  Like 

I  say,  it  has  been  picked  up,  I  picked  it  up  several 

times  and  moved  it,  in  order  to  move  something  in 

or  out  of  the  warehouse  down  there,  and  I  cannot 

see  where  it  has  changed   in   any  way,   shape   or 

form  than  it  was  the  day  that  it  was  brought  in.  [529] 
*  *  *  *  * 
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LOUIS  C.  MORITZ 

called  and  sworn  as  a  witness  on  behalf  of  the  de- 
fendants, testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Splawn) :  Your  name  is  Louis 
Moritz?  A.    Yes,  sir. 

Q.     Where  do  you  live?  A.     Zillah. 

Q.    And  in  what  business  are  you  engaged  ? 

A.     Pardon? 

Q.     In  what  business  are  you  engaged? 

A.     Farmer,  fruit  faraier. 

Q.     Fruit  farmer?  A.     Yes,  sir. 

Q.  How  long  have  you  been  a  fruit  farmer  in 
the  Yakima  Valley?  A.     Since  1927. 

Q.  And  what  varieties  of  fruit  have  you  grown, 
Mr.  Moritz?  [530] 

A.  I  could  almost  say  aU  varieties.  Do  I  have 
to  name  them  individually? 

Q.  No.  Now,  what  offices  or  directorships  have 
you  held  in  organizations  connected  with  horticul- 
ture? 

A.  Well,  I  have  been  and  am  a  member  of  the 
Washington  State  Fruit  Commission. 

Q.     You  are  now  a  member? 

A.  Yes,  and  a  member  on  the  Board  of  the 
Bartlett  Pear  Association  since  its  original  incep- 
tion ;  and  for  two  years  I  was  the  State  Fruit  Com- 
mittee Chairman  of  the  Washington  State  Farm 
Bureau.  Offhand,  that  is  all  I  can  think  of. 

Q.     What  experience,  Mr.  Moritz,  have  you  had 
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with  fruit-picking  ladders  in  the  Yakima  Valley 

and  how  they  worked  and  operate? 

A.  Well,  I  can't  say  unlimited,  ])ut  I  can  al- 
most say  that  because  I  have  harvested  fruit  on 
three  different  ranches  all  in  one  year,  starting 
mth,  well,  I  harv^ested  the  pears  and  apples  on 
two  different  ranches  several  times ;  the  apples  three 
times;  and  have  had  cherries  almost  consistently 
since  I  have  fanned,  so  I  have  had  practically  a  lot 
of  use  with  ladders,  if  that  is  what  you  are  referring 
to. 

Q.     And  has  that  been  in  the  Yakima  Valley? 

A.     Entirely  in  the  Yakima  Valley.  [531] 

Q.  What  is  your  familiarity,  if  any,  with  lad- 
ders generally  used  in  the  Valley? 

A.  Well,  I  haven't  had  tremendously  big  crews 
in  harvesting,  but  I  have  had,  possibly,  up  to  ten 
pickers  and  I  have  never  had  a  foreman.  I  have  had 
a  man  that  works  for  me  and  he  just  kind  of  sub- 
stituted when  I  wasn't  there  as  foreman,  so  I  have 
been  entirely  in  charge  of  the  help  that  I  have  hired 
in  harvesting. 

Q.  And  what  about  other  places  other  than  your 
own? 

A.  Well,  I  have  harvested  other  places  for  men 
that  I  harvested  for,  they  would  be  doing  something 
else  and,  for  instance,  with  my  foreman,  I  used  to 
haivest  his  place  along  with  my  place.  He  was 
working  at  a  warehouse  and  I  would  harvest  his 
crop  along  with  my  own  cro]>s.  I  hired  the  help  and 
I  fired  the  help,  I  furnished  the  equipment. 
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Q.  Wliat  do  you  personally  know  a,l>out  the  use 
of  a  laddc^r  and  how  a  ladder  operates  and  works? 

A.  Well,  T  would  assume  that  I  could  tell 
whether  a  ladder  was  able  to  1)0  used  or  not  able  to 
be  used.  I  wouldn't  want  to  put  a  picker  on  a  ladder 
that  I  thou^^iit  there  was  something  wrong  with. 

Mr.  Hudson:  If  the  Court  please,  that  isn't  quite 
responsive  to  the  question. 

The  Court:  No,  I  don't  think  it  is  entirely  [532] 
responsive. 

Q.  (By  Mr.  Splawn)  :  What  I  am  getting  at, 
j\Ir.  Moritz,  is  this:  what  experience  you  have  had, 
personally,  in  the  use  of  ladders  and  how  they  work 
and  how  they  operate  and  what  you  can  do  with 
them  and  what  you  can't  do  with  them? 

A.  Well,  I  have  used  a  lot  of  ladders  in  my 
time,  so  that  the  only  thing  I  can  tell  you  is  that  I 
have  used  a  lot  of  them  myself,  not  only  for  my 
help  but  for  myself. 

Q.  Have  you  examined  a  ladder  that  belonged 
to  Walter  Swier,  of  Cowiche? 

A.  Yes,  he  called  me  up  one  time  and  wondered 
when  I  was  coming  to  Yakima  and  I  said  I  didn't 
know,  that  was  somewhere  around  close  to  noon. 

The  Court:  I  think  the  answer  is  "Yes,"  you 
have  examined  it? 

A.     Oh,  excuse  me,  yes. 

Q.  (By  Mr.  Splawn)  :  Now,  directing  your  at- 
tention to  this  ladder  that  is  down  here  between  you 
and  me,  do  you  recognize  that  as  the  ladder  which 
you  examined? 
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Mr.  Hudson:  Well,  to  save  time,  I  vrill  say  that 
it  was  the  ladder. 

The  Court-:    All  rights  let's  assiune  that  it  was. 

A.  I  never  looked  at  it,  I  just  come  in  here  and 
never  did  pay  any  attention  except  step  axound  it, 
I  assume  it's  [533]  so. 

Q.  (By  Mr.  Sj^lawn)  :  And  when  was  it  that 
you  examined  this  ladder? 

A.    You  say  "when  was  it?'' 

Q.    ^lierewasit? 

A.  Up  at  the  Independent  Ladder  Company  on 
Fruit^^ale  Boulevard,  or  just  off  of  Fniitvale  Bou- 
levard. 

Q.  It  has  been  said  to  be  the  Dependable  Ladder 
Company. 

A.     That  is  it,  the  Dependable  Ladder  Company. 

Q.  And  how  much  of  an  examination  did  you 
make  of  it,  what  did  you  do  in  your  examination  of 
this  ladder? 

A.  I  picked  up  the  ladder  and  set  it  out  just  like 
I  would  if  I  had  the  ladder  myself,  tried  it  out^ 
went  up  to  the  ninth  step.  I  asked  you  what  was 
wrong  with  it.  You  said,  ^^I  am  asking  you." 

The  Coui't:  Just  a  moment,  that  is  not  admissi- 
])lo  wliat  you  said  or  what  he  said  to  you,  just  what 
you  did,  please. 

A.  Excuse  me.  I  looked  the  ladder  over.  I  went 
up  it  and  went  back  do\\^i. 

Q.  (By  Mr.  SpUu\^i) :  Did  you  find  anything 
about  the  ladder  that  would  niiike  it  misafe  to  prop- 
erly set  and  use  ? 
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A.     Safety?  I  didn't  think  so. 

Q.     Did  you  observe  any  i)lay  in  it? 

Mr.  Hudson:  Now,  jiisrt  a  minute,  k^t's  Ic^t  him 
[534]  testify. 

Q.  (By  Mr.  Splawn)  :  All  right,  what,  if  any- 
thing, do  you  obsen-e  concerning  any  play  in  the 
tongue  of  the  ladder? 

Mr.  Hudson:  Now,  just  a  minute,  let's  let  him 
testify,  not  ask  where  the  play  was.  If  you  want  to 
testify,  be  sworn. 

Mr.  Splawn:  It's  already  there,  I  mean,  we  are 
not  quibbling. 

The  Court:  You  can  ask  him  what,  if  anything, 
imusual  he  foimd  about  the  ladder,  I  think,  would 
be  a  fair  way  to  put  it. 

Q.  (By  Mr.  Splawn) :  Did  you  find  anything 
unusual  about  this  ladder  different  from  other  lad- 
ders? 

A.  When  I  looked  at  the  ladder,  the  first  thing 
I  looked  at  was  how  loose  the  steps  were.  I  found 
they  were  not,  they  were  tight  all  along.  I  started 
to  throw  the  ladder  out  and  I  noticed  the  pole  had  a 
little  sway  back  and  forth;  to  me,  that  was  not  un- 
usual because  I  have  had  a  ladder  tight  at  the  top 
and  my  picker  has  loosened  it  so  he  could  movei  the 
pole  aroimd  a  limb  when  he  would  use  it,  so  I  tried 
it.  It  was  on  solid  groiuid  where  I  could  set  the  pole 
straight  ahead.  I  threw  the  pole  out,  it  went  straight 
ahead.  I  crawled  up  the  ladder  and  crawled  back 
down.  I  told  you,  as  far  as  I  could  see,  the  ladder 
was  safe.  [535] 
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The  Court:  That  last  remark  mil  be  stricken 
and  the  jury  instructed  to  disregard  it.  We  have 
rules  against  hearsay,  Mr.  Moritz,  about  something 
that  was  said  out  of  the  parties^  presence,  a  rale  of 
evidence. 

Mr.  Spla^^^l:  I  was  talking  to  the  witness,  I  am 
sorry. 

The  Court. :    I  beg  your  pardon. 

Mr.  Splawn:  I  am  sorry  to  interrupt,  I  thought 
you  had  finished,  your  Honor. 

Q.  What  opinion  did  you  arrive  at,  not  what  you 
told  me,  but  what  ox)inion  did  you  arrive  at  after 
testing  the  ladder  in  that  fashion? 

A.  I  assumed  the  ladder  would  be  safe  enough 
for  me  to  put  a  picker  on. 

Q.  Now,  with  respect  to  the  top  of  the  ladder, 
incidentally,  would  you  step  down,  Mr.  Moritz  ?  You 
haven't  seen  this  ladder  since  you  were  out  here? 

A.     No,  sir. 

Q.     That  has  been  how  long  ago? 

A.     I  would  say,  approximately  three  weeks  ago. 

Q.  I  see,  will  you  look  at  the  ladder  and  test  the 
tongue  in  any  way  you  see  fit  to  demonstrate  any 
play? 

A.     (Witness  examines  ladder.) 

The  Court:  Tt  isn't  questioned  that  there  is  any 
play  in  the  ton.gue  or  steps,  Mr.  Mointz,  you  needn't 
waste  any  time  on  that..  [536] 

Q.  (By  Mr.  Splawni)  :  There  isn't  any  claim  of 
that.  Now,  when  you  wei'(^  out  there  did  you  obseiwe 
the  play  which  you  just  indicated  in  the  tonc^ie? 
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A.    Yes. 

Q.  As  you  recall,  is  tliere  anything  about  tliat 
ladder  that  is  different  now  than  it  was  theai? 

A.  (Witness  examines  ladder.)  T  don't  think  so. 
No,  I  don't  believe  so. 

Q.  All  ri.^'ht,  you  may  resume  the  stand.  Assum- 
ing this  ladder  were  set  properly  and  the  tongue 
centered  and  placed  in  the  center  of  the  ladder  and 
on  disked  ground,  practically  level,  and  a  person, 
let's  assume  weighing  around  150  pounds  with  a  bag 
about  half  full  of  apples,  standing  on  the  eighth 
rung  with  both  feet  on  the  rung  and  that  person 
turning  the  body  slightly  to  the  right  in  order  to 
ease  the  pressure  of  the  bag  of  apples  on  the  frame 
of  the  ladder,  and  that  was  all,  not  reaching  to  one 
side  or  to  the  other,  can  you  see  any  conceivable 
way  how  that  ladder  could  tip  under  those  circmn- 
stances?  A.     I  certainly  do  not. 

Q.  Well,  in  order  to  make  this  ladder  tip  or 
collapse  or  move  in  some  way  when  it  is  set  prop*- 
erly,  what  would  have  to  happen  to  cause  that? 

A.  Well,  I  would  say  it's  possible  for  the  weight 
of  your  apples  to  shift  you  off  balance.  It  would  not 
be  hard  [537]  to  do  that  if  a  person  is  not  careful, 
you  could,  the  weight  of  the  apples  in  your  sack  if 
you  are  not  against  the  ladder,  it  would  be  possible 
if  the  weight  shifted  that  you  could  go  sideways. 

Q.    Would  that  be  because  of  the  ladder,  itself? 

A.     I  wouldn't  think  so,  I  would  say  ^^no." 

Q.  What  about  reaching  to  one  side  or  the  other, 
I  mean,  the  picker's  own  movements  on  the  ladder. 
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what  effect  can  that  have  upon  the  ladder's  tipping 

or  this  ladder's  tipping  or  collapsing  in  some  way? 

Mr.  Hudson:  Now,  if  the  Court  please,  I  don't 
believe  that  item  is  in  question  about  Avhat  the 
picker  does  when  he  gets  out  over  here  (indicating). 
There  is  no  testimony  before  the  jury  relative  to 
that.  I  believe  the  question  is  totally  irrelevant. 

The  Court:    I  will  overrule  the  objection. 
(Last  question  read.) 

A.  Well,  I  would  say  this  ladder  should  not  col- 
lapse imless  you  overbalanced.  Unless  you  shifted 
your  own  weight  too  far  sideways,  and  I  believe 
that  could  happen  with  any  ladder,  no  matter  what 
ladder  it  would  be. 

Q.     (By  Mr.  Splawn)  :    Even  a  brand  new  one? 

A.  That  is  right,  no  matter  what  ladder  it  would 
be  I  think  it  would  still  do  the  same  thing. 

Q.  Can  you  set  up  a  ladder  and  not  get  on  it,  set 
it  up  [538]  properly  and  center  the  tongue  and 
push  on  one  side  and  make  it  cramp  ? 

A.     I  certainly  can. 

Q.  Well,  can  you  do  that  with  a  brand  new  lad- 
der that  has  never  been  in  use  and  it  is  tight  at  the 
top? 

A.  I  can  after  I  have  used  it  a  while  because  it 
is  going  to  get  in  shape  that  it  can. 

Q.  T  see,  well,  with  weight  on  the  ladder,  that  is, 
the  typc^  of  weight  that  I  indicated  and  up  toward 
the  top  as  far  as  I  indicated,  is  there  anything  that 
can  cause  the  ladder  to  tip  or  collapse;  or  fall  over 
because^  of  any  play  or  looseness  at  the  top? 
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A.  I  would  say  not  unless  your  weight  shifted 
and  caused  it  to  0A^erl>a]ance  and  I  would  say  that 
would  bo  my  fault  if  the  weight  over-shifted  or 
shifted  to  cause  the  ladder  to  fall. 

Q.  Would  it  be  more  apt,  would  this  ladder  be 
more  apt  to  do  that  than  a  brand  new  ladder,  that 
is,  if  you  broke  it  in  yourself? 

A.     I  would  say,  yes,  I  would  have  to  say  yes. 

Q.  Now,  so  far  as  ordinary  picking  activities  are 
concerned  upon  a  ladder,  that  is,  i>icking  finiit  from 
a  ladder,  is  there  anything  a]>out  this  ladder  that 
w^ould  make  it  unsafe  so  far  as  the  ordinary  picking 
is  concerned,  reaching  for  the  apples  and  putting 
them  in  your  l>ag  and  [539]  coming  down,  was 
there  anything  unusual  about  this  ladder? 

A.     I  would  say  no. 

Q.  Would  you  have  any  fear  to  use  this  ladder 
yourself  ? 

Mr.  Hudson:    I  object. 

The  Court:  I  mil  sustain  the  objection  to  that, 
that  isn't  a  question. 

Mr.  Splawn :    That  is  all. 

Cross  Examination 
Q.  (By  Mr.  Hudson):  Mr.  Moritz,  I  noticed 
when  you  inspected  the  ladder  you  picked  the 
tongue  up  and  moved  it  and  you  w-ere  quite  observ- 
ant ahout  the  hinge  up  at  the  top,  you  were  hesitant 
about  your  answer;  did  you  think  there  was  any- 
thing unusual  about  that  hinge? 
•  A.    About  this  ladder? 
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Q.     This  hinge  here  (indicating)  ? 

A.  This  ladder  is  loose  right  at  the  top,  I  know 
that. 

Q.  Yes,  now,  I  will  give  you  a  h^TOothetical  case, 
please,  Mr.  Moritz:  three-sixteenths  of  an  inch  is 
pretty  near  the  width  of  that  pencil,  isn't  it? 

A.    Approximately. 

Q.  Now,  may  we  assiune  there  is  a  three-six- 
teenths inch  play  on  each  side  of  the  hinge  this  way 
(indicating)?  [540]  A.     Yes. 

Q.  And  there  is,  approximately,  the  same 
amount  in  this  bolt,  that  is,  in  the  hole  compared  to 
the  bolt?  A.     Yes. 

Q.  Assuming  those  facts  in  your  opinion  would 
that  make  a  difference  in  the  stability  of  the  ladder 
so  it  would  twist  more? 

A.    I  would  say,  well,  I  would  answer  that,  jqs. 

(Last  question  and  answer  read.) 
Mr.  Hudson:    I  am  through. 

Redirect  Examination 

Q.  (By  Mr.  SplaA\Ti)  :  Had  you  finished,  coun- 
sel? 

Mr.  Hudson:    Yes. 

Q.  (By  Mr.  Splawn)  :  Now,  that  would  increase 
the  play,  would  it,  Mr.  Moritz? 

The  Court:  Just  a  moment,  that  is  a  leading 
question,  if  you  want  to  ask  him  in  what  respect  it 
would  make  a  difference,  all  right. 

Q.     (By   Mr.    Splawn) :      Yes,    in   what   respect 
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would  it  niakc'  a  difference  so  far  as  the  safe  use  of 

tlie  ladder  is  concerned? 

A.  I  wish  I  could  demonstrate  by  using  the  lad- 
der. 

Q.     Would  it  make  any  dift'erence?  [541] 

A.  If  the  hidder  Avas  as  tight  as  the  gentleman 
stated  my  picker  wouldn't  have  that  ladder  very 
long. 

Q.     Well,  did  you  understand  counsePs  question? 

A.  I  ceii:ainly  did,  but  a  ladder  in  use  for  my 
picker  cannot  be  so  tight,  throwing  it  forward,  that 
the  pole  will  not  shift  a  slight  amount  back  and 
forth  so  he  can  put  it  through  limbs  or  aroiuid 
limbs,  that  is  the  idea  that  a  picker  likes  to  use,  is 
that  they  can  move  the  pole  and  not  have  it  go,  they 
will  set  the  ladder  up,  for  instance,  and  take  the 
pole  and  move  it  one  way  or  the  other  to  get  it 
aroimd  the  limb.  If  it  is  like  a  new  ladder,  for  in- 
stance, personally,  my  pickers  do  not  like  new  lad- 
ders imtil  they  get  loosened  up  because  they  are  too 
tight  where  the  pole  fits  in  the  top  of  the  ladder 
imtil  tbey  have  been  used  a  little  bit  to  make  that 
pole  move  a  little  when  it  is  shoved  ahead. 

Q.  Well,  if  you  provide  more  looseness  than 
there  is  now,  would  that  make  any  difference? 

A.  That  is  the  way  a  picker  would  want  it,  so 
they  could  move  it  one  way  or  the  other.  You  have 
the  pole  over  there. 

The  Court:  I  think  that  has  been  explained. 
Let's  have  question  and  answer  procedure  here, 
please. 
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A.     I  ani  tiying  to. 

The  Court :  Answer  his  questions  and  he  mil  ask 
you  [542]  the  questions.  You  have  gone  far  beyond 
his  questions  in  many  cases  here.  Go  ahead. 

Q.  (By  Mr.  Splawn)  :  Even  if  this  were  looser 
than  it  actually  is  now,  would  that  make  this  ladder 
unsafe  ? 

A.  No,  definitely  not,  it  would  not  make  that 
ladder  unsafe.  [543] 

■5f      •}(■      -Jf      -Jt      * 

WALTER  SWIER 

the  defendant,  recalled  as  a  witness  in  his  own  be- 
half, resmned  the  stand  and  testified  further  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Splawn)  :  Walter,  when  you  were 
out  with  Mr.  Kent  Wong  to  see  tlie  ladder  after  the 
accident,  you  referred  to  that  occasion  I  believe, 
yesterday,  did  you  yourself  do  any  specific  measure- 
ment? A.     Yes,  sir. 

Q.     Will  you  describe  what  you  did? 

A.  Oh,  I  had  the  usual  pocket  rule,  steel  nile, 
with  me.  We  went  to  the  ladder  there,  it  was  laying, 
oh,  I  would  say  on  its  back;  in  other  words,  it  was 
laying  flat  with  the  third  leg  on  top  of  the  steps.  We 
centered  it  and  then  I  would  move  it  to  the  nght 
and  to  the  left. 

Q.     Was  he  there?  A.     He  was  there. 

Q.  And  how  did  you  measure  that,  what  meas- 
urement did  you  make?  [548] 

A.     Well,  from  the  central  point  I  moved  it  over 
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four  iiichc^s  to  tlie  right,  that  is,  facing  it,  with  the 

leg  up  and  approximately  three  to  the  left. 

Q.  I  see.  Well,  during  the  course  of  the  trial 
haA^e  you  had  any  occasion  to  test  the  ladder  and 
the  play  in  the  tongue?  A.     Yes,  sir. 

Q.  Well,  Walter,  you  found  what  was  the  com- 
parison? 

A.  Oh,  it's  almost  identical.  I  haven't  measured, 
but  just,  you  know — well,  I  know  how  much  four 
inches  is,  or  an  inch  is. 

Q.     I  see. 

A.  I  can  see  no  appreciable  difference  whatso- 
ever. 

Q.  One  other  question.  Well,  so  far  as  any  other 
feature  of  the  ladder  is  concerned,  and  you  have 
observed  it  during  the  trial,  have  you  not? 

A.     Yes,  sir. 

Q.  Well,  have  you  foimd  anything  different 
about  the  ladder  in  any  respect  from  what  it  was 
while  it  was  still  on  the  place  and  before  it  went 
to  Dependable  ladder? 

A.     I  would  say  it's  identical. 

Q.  When  you  gave  the  ladder  to  the  Wongs  at 
the  beginning  of  the  apple  picking,  I  believe  you 
testified  that  you  gave  them  their  ladders? 

A.     I  did.  [549] 

Q.  Do  you  remember  mentioning  anything  to 
them  concerning  the  use  of  the  ladder,  and  if  so, 
what  was  it? 

A.  Well,  I  always  mentioned  to  all  pickers  when 
they  start  out,  if  there  was  anything  wrong  or  they 
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break  a  bag,  or  anything  wrong  with  a  ladder,  some- 
times a  step  breaks,  to  use  another  one  and  I  would 
replace  it. 

Q.  Was  any  report  made  to  you  concerning  this 
ladder  or  any  other  ladders? 

A.     No,  sir,  nothing  si^oken  of  a  ladder. 

(Last  question  and  answer  read.) 

Mr.  Hudson:     Thank  you. 

Q.  (By  Mr.  Spla\ATi)  :  If  there  had  been  a  re- 
port on  this  or  any  other  ladder,  from  the  one  using 
it,  that  there  was  something  wrong  with  it,  what 
would  have  been  your  reaction  to  that? 

Mr.  Hudson:    To  which,  of  course,  we  object. 

The  Court :    I  will  sustain  the  objection. 

Q.  (By  Mr.  Splawn) :  May  I  ask  you,  would  it 
have  been  repaired? 

The  Court:  I  will  sustain  the  objection  to  that 
line  of  testimony. 

Mr.  SplawTi:    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Hudson)  :  Yes,  sir,  I  believe  you 
testified  that  you  have  been  in  [550]  the  apple  busi- 
ness since  about  1927,  is  that  correct? 

A.     Oh,  prior  to  that. 

Q.     Prior  to  that?  A.    Yes,  sir. 

Q.  IS'ow,  what  organizations  have  you  been  con- 
nect(Hl  with  which  are  affiliated  with  the  finiit  gi'ow- 
ing  industry? 

A.     Oh,  the  Washington  Ciinners,  Cowiche  Grow- 
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ers,    State   Horticultural   Association,   Washington 

State  Horticultural  Association. 

Q.     Any  others? 

A.     At  the  moment  it  doesn't  come  to  mind. 

Q.  Have  you  held  in  those  organizations  any 
positions?  A.    Yes. 

Q.    What  were  those  positions? 

A.  Well  I  have  been  a  Trustee  of  the  Cowdche 
Growers  for  a  period  of  years. 

Q.     Any  others? 

A.  Yes,  sir,  I  am  currently  also  a  Trustee  in  the 
Washington  Co-operative  Caimers. 

Q.     Any  others? 

A.  Well,  I  am  a  member  of  the  State  Horticul- 
tural Association;  that  don't  have  any  bearing  on 
this. 

Q.  Well,  whether  it  has  a  bearing  or  not,  w^hy, 
tell  me  of  any  other  organization  that  you  are  con- 
nected with? 

A.     In  connection  wdth  fruit  production?  [551] 

Q.  Anything  connected  wdth  fruit,  whether  it  is 
fruit  production,  fruit  growing,  fruit  pnm.ing, 
spraying,  any  organization. 

A.  Only  indirectly  as  it  affects  the  other  organ- 
izations. 

Q.    Well,  what  are  those  ? 

A.  Well,  there  would  be,  for  instance,  the  Yak- 
ima Valley  Spray  Plant,  and  as  a  member  of  the 
Cowiche  Growers.  I  am  also  affiliated  indirectly 
with  a  Co-operative  in  Wenatchee.  They  don't  know 
it,  perhaps. 
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Q.     Any  others? 

A.    At  the  moment  I  can't  think  of  any. 

Q.  Now,  those  organizations  that  you  have 
named  have  l>een  also  named  by,  or  some  of  them 
have  been  named  by  Mr.  Clark,  as  an  organization 
that  he  was  connected  Avith,  is  that  not  time? 

A.     That  is  true. 

Q.     And  Mr.  Brazil? 

A.     No,  I  have  no  connections  with  Mr.  Brazil. 

Q.  I  am  asking  if  you  have  a  connection  vdth 
him? 

A.  With  the  organizations  to  which  he  belongs, 
sir,  that  is  what  I  mean. 

Q.     And  A\dth  Mr.  Hovde? 

A.     None  whatsoever. 

Q.     Now,  do  you  know  Mr.  Clark? 

A.     Yes,  I  do.  [552] 

Q.     You  have  known  him  for  some  time? 

A.     Oh,  a  year  and  a  half,  perhaps. 

Q.    That  is  all? 

A.  Yes,  that  is  tnie,  I  only  first  met  him,  per- 
sonally. 

Q.  You  have  kno^vTi  of  hiin  for  some  time  pre- 
viously ? 

A.  I  have  known  of  him  because  he  was  a  State 
Legislator  and  his  name  is  very  prominent  in  the 
news. 

Q.     And  do  you  know  Mr.  Brazil  ? 

A.  No,  sir,  I  never  met  him  or  never  saw  him, 
to  see  who  he  was,  until  yesterday. 

Q.     Do  yoii  know  Mr.  Hovde? 
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A.     No,  sir,  I  never  iiu^t  liini  until  yesterday. 

Q.  ]  )oes  Mr.  Hovde  belong  to  some  of  the  organ- 
izations that  you  testified  to? 

A.  No,  sir,  none  of  them.  He  is  prominent  in  the 
Fann  Bureau. 

Q.     Sir? 

A.  I  say,  he  has  been  prominent  in  the  Farm 
Bureau. 

Q.     Have  you  got  anything  to  do  wth  that? 

A.     No,  I  am  not  a  member. 

Q.  But  all  of  these  men  are  orchard  growers  or 
orchard  men  here  in  the  Valley?  A.    Yes,  sir. 

Q.  Ajid,  generally  speaking,  all  orchard  men  in 
the  Valley  are  acquainted  or  know  of  other  orchard 
men  in  the  [553]  Valley,  do  they  not? 

A.     Oh,  the  more  prominent  ones,  perhaps. 

Q.     Now,  do  you  know  Mr.  Moritz? 

A.     What  do  you  mean  ? 

Q.    T^Tio  testified  here  yesterday? 

A.     Moritz  ?  I  have  no  recollection. 

Q.    Would  that  be  a  correct  name? 

Mr.  SplaAvn:  Moritz,  it's  with  a  "Z,^'  counsel 
(spells)  M-o-r-i-t-z,  wasn't  it? 

A.     No,  sir,  I  do  not  know  him. 

Q.  (By  Mr.  Hudson)  :  Do  you  know  Mr.  Ros- 
sow  of  the  Dependable  Ladder? 

A.  No,  sir,  I  do  not.  I  never  met  him  until  yes- 
terday out  in  the  corridor.  I  didn't  meet  him  then, 
I  beg  your  pardon. 

Q.    You  use  Dependable  ladders? 
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A.     I  do.  This  is  a  Dependable  ladder  (indicat- 
ing). [554] 
*  *  *  *  * 

DAVID  SWIER 

called  and  sworn  as  a  mtness  on  behalf  of  the  de- 
fendants, testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Splawn) :  Your  name  is  David 
Swier  ?  A.     Yes. 

Q.  And  you  are  related  to  the  defendants  Walter 
and  Laura  Swier,  are  you  ?  A.    Yes,  sir. 

Q.     And  you  are  a  son?  A.     Yes,  sir. 

Q.     An  adopted  son?  A.     Yes,  sir. 

Q.    And  you  live  where,  David? 

A.     On  the  Swier  ranch. 

Q.     And  how  old  are  you  ? 

A.     Thirty-six. 

Q.    Married?  A.     Yes,  sir. 

Q.  In  October  of  1955  state  where  you  were 
living  ?  A.     On  the  Swier  ranch. 

Q.    And  where  were  you  then  employed? 

A.     By  my  father. 

Q.  Do  you  remember  the  occasion  of  an  accident 
on  your  [555]  father's  place  in  October,  1955? 

A.     I  do. 

Q.     And  was  tliat  the  accident  of  Rose  Wong? 

A.     Yes. 

Q.     Was  she  then  living  on  the  place  ? 

A.    Yes. 

Q.     Do  you,  yourself,  of  your  ovni  independent 
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recollection,  remember  the  date  of  the  accident? 

A.     Yes,  I  do. 

Q.     And  wliat  was  the  date? 

A.  Well,  I  was  picking  apples  three  or  four 
rows  over  from  her. 

Q.  I  will  ask  you  if  you  remember  the  date  of 
the  accident? 

A.  Oh,  the  date  was  in  October,  I  think  it  was 
about  the  17th. 

Q.  I  see.  Did  the  accident  happen  in  the  morn- 
ing or  the  afternoon,  that  you  recall  ?  Well,  perhaps 
you  don't  recall  the  time? 

A.     It  was  in  the  morning. 

Q.    AVhat?  A.     In  the  morning. 

Q.  In  the  morning?  And  where  were  you  when 
the  accident  happened? 

A.     Picking  in  the  same  orchard. 

Q.  I  see,  and  about  how  far  removed  from  the 
place  where  [556]  the  accident  occurred? 

A.     About  three  rows  over. 

Q.  And  do  you  remember  in  which  direction^ 
Da^dd,  you  were? 

A.    Well,  I  was  southeast  from  there. 

Q.  I  see,  southeast  of  the  tree  where  the  accident 
happened,  you  mean?  A.     Yes. 

Q.  What  was  it  that  first  brought  to  your  atten- 
tion that  an  accident  had  occurred? 

A.  Her  daughter  started  running  across  through 
the  orchard  hollering,  and  I  heard  her  and  asked 
her  what  was  wrong  and  she  told  me,  so  I  inmiedi- 
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ately  dropped  eveiything  and  went  over  to  see  what 

was  ^^^L'ong'. 

Q.  Did  the  daughter  say  an  accident,  what 
was  it? 

A.     She  said  her  mother  broke  her  leg. 

Q.    AMiat  did  you  do  then? 

A.  I  immediately  dropped  eveiytliing  and  went 
over  to  see  what  happened,  and  she  was  lying  on 
the  gTound. 

Q.  I  see.  T^lien  you  arrived  there  who  was 
there?  A.     Her  husband. 

Q.     Do  you  rememl)er  anybody  else  being  there? 

A.     No. 

Q.     Did  other  x)eople  come  up  later? 

A.     Yes,  they  did. 

(Last  question  read.)  [557] 

]\Ir.  Splawn :    It  was  leading,  your  Honor. 

TheCom-t.:    Well  that  is  all  right. 

Q.  (By  Mr.  Splawn) :  What  did  you  obsei've 
about  the  ladder  when  you  aiTived  there  ? 

A.  The  ladder  was  tipped,  it  was  over,  the 
tongue  was  over  a  pile  of  apples,  boxes  full  of 
apples. 

Q.  How  ])ig  was  tliis  pile  of  apples  that  the 
tongue  was  over? 

A.     A}x>ut  six  to  nine  ]x)xes. 

Q.     And  how  high  were  they  stacked  ? 

A.    They  were  three  high. 

Q.  And  the  legs  of  the  ladder,  where  weiT  they 
with  reference  to  this  pile  of  lx)xes? 
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A.  They  were  on  one  side  of  the  lx)xes,  the 
tongue  on  the  other. 

Q.     Was  the  ladder  on  the  ground? 

A.     No,  leaning  against  the  liinb. 

Q.    Against  a  limb  ?  A.     That  is  right. 

Q.  NoAV,  when  you  arrived  there  did  Mrs.  Wong 
say  anything  concerning  what  had  happened  to  her 
and,  if  so,  what  did  she  say? 

A.  I  don't  know  the  exact  words,  something 
about,  something  on  the  order  of  reaching  too  far 
and  falling  and  striking  her  leg  on  the  box.  [558] 

Q.  I  see.  Did  you  ever  have,  yourself  person- 
ally, any  later  conversations  with  Mrs.  Wong  con- 
cerning the  accident?  A.     No. 

Q.     As  you  recall,  what  became  of  that  ladder? 

A.     It  was  picked  up  later. 

Q.  Well,  did  it  remain  in  the  orchard  after 
that  time  or  was  it  taken  some  place  first? 

A.     I  believe  it  was  taken  in. 

Q.  Did  you,  after  the  accident  any  time  and  be- 
fore the  ladder  left  the  place,  examine  the  ladder? 

A.     Yes. 

Q.  That  was  while  the  ladder  was  still  on  the 
ranch  ?  A.    Yes. 

Q.  Now,  have  you  ever  had  an  opportunity  to 
examine  the  ladder  since  that  time?  A.     No. 

Q.  You  have  been  in  attendance  as  a  witness  now 
in  court,  have  you,  for  several  days? 

A.    Yes,  sir. 

Q.     Have  you  been  in  the  courtroom? 

A.     No,  out  in  the  corridor. 
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Q.  Who  prepared  the  ladders  on  the  Swier 
ranch  for  the  har\^est  period?  A.     I  did.  [559] 

OVhereupon,  the  ladder  was  brought  for- 
ward to  the  jury  box.) 

Q.  David,  I  am  showing  you  the  ladder  in  ques- 
tion, there  is  no  argument  about  that,  and  I  would 
like  to  have  you  step  down  and  examine  this  lad- 
der in  whatever  way  you  see  fit,  and  I  particularly 
direct  your  attention  to  any  looseness  or  play  in 
the  tongue,  and  I  would  like  to  have  you  look  at 
the  assembly  at  the  top,  and  bolts  or  nuts  that  are 
affixed  to  the  top.  Did  you  examine  the  other 
side,  too?  A.     Yes,  I  did. 

Q.  Now,  I  am  going  to  ask  you  this  question, 
David:  is  there  anything  about  this  ladder 

The  Court:  (Interposing)  Pardon  me,  respect- 
ing the  ladder  I  think  it  would  be  easier  if  he 
would  get  back  here  (indicating).  The  jury  can 
hear  him  better.    He  has  inspected  the  ladder. 

Q.  (By  Mr.  Splawn)  :  Is  there  anything  about 
this  ladder  different  than  the  way  it  was  when  it 
was  on  the  place  and  before  it  left  the  ranch? 

A.     No  different. 

Q.  Now,  I  don't  know  whether  you  took  any 
notice  or  not  but  at  the  top  of  the  ladder  where 
those  bolts  go  through,  did  you  observe  anything 
besides  a  nut?  A.     Yes,  sir,  a  washer.  [560] 

Q.     AVhat?  A.     A  washer. 

Q.     What  do  you  know  a])out  washers? 

A.  They  were  put  on  there  at  the  time  to  keep 
them  from  turning. 
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Q.     ^Vho  put  them  on,  David?  A.     I  did. 

Mr.  Splawn:     Your  witness. 

Cross  Examuiation 

Q.  (By  Mr.  Hudson) :  Did  you  discuss  this 
ladder  with  anyone  since  yesterday? 

A.     Only  witli  Mr.  Splawn.    The  fact  that 

The  Court:  (Interposing)  Well,  you  have  an- 
swered the  question. 

A.     All  right. 

Q.  (By  Mr.  Hudson)  :  Did  you,  personally,  Mr. 
Sv/ier,  ever  make  any  measurements  on  that  lad- 
der? A.     No,  sir. 

Mr.  Hudson:    I  think  that  is  all. 

Redirect  Examination 

Q.  (By  Mr.  Spla^vn)  :  Well,  counsel  has  asked 
you  if  you  discussed  the  ladder  mth  me.  When 
was  it?   [561]  A.     This  morning. 

Q.     And  what  did  I  ask  you? 

A.  On  the  condition  of  the  ladder  at  the  time 
that  I  saw  it. 

Q.     And  what  else  did  I  ask  you? 

A.     Whether  the  ladder  was  safe. 

Mr.  Hudson:     Pardon  me? 
(Last  answer  read.) 

Q.  (By  Mr.  Splawn)  :  Did  I  not  further  ask 
you  if  you  got  in  the  courtroom  you  were  to  test 
that  ladder  and  make  a  comparison? 

The  Court:     I  think  that  is  leading:  and  I  don't 
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believe  that  eoiinsers  interrogatioii  permits  you  to 

go  into  tlie  whole  conversation. 

Q.  (By  Mr.  Splawn)  :  Was  there  anything  in 
oiu'  discussion  this  morning  in  any  way  that  I  indi- 
cate to  you  what  your  testimony  was  to  be? 

A.    Xo,  sii\ 

Mr.  Splawn:     That  is  all. 

R^cross  Examination 
Q.     (By    Mr.    Hudson) :      Did   you    discuss    tlie 
ladder  with  your  parents  last  evening? 
A.     Xo.  [562] 

Q.     Yesterday  afternoon?  A.     Xo. 

Q.     Tliis  morning?  A.     Xo. 

Q.     Did  you  sc-e  them  yesterday? 
A.     Yes,  sir. 
Q.     Did  you  see  them  this  moiTung? 

A.     Yes,  sir. 

♦  ♦•*** 

LAURA  SWIER 
the  defendant  called  and  sworn  as  a  ^vitness  in  her 
own  behalf,  testified  as  follows: 

Direct  Examination 
Q.     (By  ^Nfr.  Splawn):     You  are  Laura  Swier? 
A.     I  am. 

Q.     And  one  of  the  defendants  left  in  the  case? 
A.    Yes,  sir. 

Q.     Your  husband  is  Walter  Swier? 
A.     Yes,  sir. 
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Q.     And  you  live  with  him,  do  you,  in  Cowiche? 

A.     Yes,  I  do.   [563] 

Q.    And,  of  course,  you  know  Mrs.  Wong? 

A.     Yes,  I  do. 

Q.     iVnd   that   has   been   through,   briefly,    what 
contact  and  connection? 
!        A.     Well,  she  has  been  a  missionary  friend  for 
many  years,  and  a  personal  friend  in  the  last,  al- 
ii   most  thirteen  years. 

Q.     Did  the  Wongs  ever  live  on  your  place? 

A.    Yes,  sir.  . 

Q.     And  they  came  to  your  place  to  live  about 
what  time  of  year? 

A.  Well,  the  children,  Richard  came  to  live  on 
our  place  for  a  couple  of  months  in  1954,  in  late 
May,  and  stayed  a  couple  of  months.  We  took  him 
back  home  when  we  were  going  on  a  trip  in  Idaho, 
and  then  in  the  fall  of  that  same  year  the  three 
older  children,  Richard,  Rosemary  and  Marjory 
came  to  live  with  us  while  their  parents  expected 
to  go  to  China,  and  when  they  didn't  go,  Mr.  and 
Mrs.  Wong  came  in  I  think  it  was  late  Jime  or 
the  first  of  July,  to  stay  with  us  imtil  further 
plans  were  made  for  their  future. 

Q.  And  they  continued  to  live  on  your  place, 
then,  until  about  what  time,  what  year? 

A.  They  stayed  with  us  until,  I  think  it  was 
along  late  April  or  the  first  of  May,  in  1956. 

Q.  Do  you  remember  the  occasion  of  an  acci- 
dent? [564]  A.    Yes,  I  do. 

Q.     And  what  month  was  that,  or  the  date,  if 
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you  know;  you  prol)ably  know  the  date,  don't  you? 

A.  It  was  on  Monday,  October  17th,  nearly 
cleA^en  o'clock. 

Q.  And  where  were  you  when  you  first  learned 
about  the  accident? 

A.  I  was  in  the  kitchen  and  Marjory  came  rim- 
ning-  and  screaming,  * 'Mother  broke  her  leg,  Mother 
broke  her  leg,  call  the  doctor." 

Q.  And  Marjory,  I  suppose,  is  one  of  the  Wong 
children  ? 

A.     Yes,  Marjory  is  the  second  daughter. 

Q.  Did  5^ou  thereafter  visit  with  Mrs.  Wong 
and  see  her? 

A.  Yes,  I  saw  her  every  day  in  tlie  hospital 
for  the  first  month,  and  then  quite  often  after  that. 

Q.  I  see.  As  you  recall,  Laura,  when  did  Mrs. 
Wong  return  from  the  hospital  to  your  place? 

A.  I  think  it  was  December  13th,  I  know  it 
was  a  couple  of  weeks  before  Christmas. 

Q.     I  see.     Were  they  there  Christmas? 

A.     Yes,  they  were  in  our  home  Christmas  day. 

Q.     You  had  dinner  for  them?  A.     Yes. 

Q.  After,  did  you  ever  have  any  conversations 
or  conversation  with  Mrs.  Wong,  or  inquire  what 
happened?  A.    Yes,  very  often.  [565] 

Q.  And  that  would  be  over  what  course  of  time 
or  wliat  period  of  time,  would  you  say? 

A.  Oh,  after  she  began  to  improve  in  the  hospi- 
tal, we  talked  about  it,  and  then  also  after  she  re- 
tui'iied  home  \wq  were  over  there  every  day. 
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Q.  Well,  (lid  you  ask  lier  how  the  accident  ha])- 
pened  ? 

A.  Yes,  I  did  ask  her  if  she  could  recall  how  it 
happened.  I  know  it  is  hard  to  remember  in  the 
confusion  what  does  happen. 

Q.  What  did  she  tell  you  had  happened?  How 
did  she  describe  what  happened? 

A.  She  told  me  she  had  been  reaching  for  some 
apples,  she  started  to  step  down  when  she  felt  the 
ladder  give.  She  immediately  knew  she  had  to  get 
off  of  it,  and  when  she  started  to  climb  down,  she 
feU. 

Q.     And  what  did  she  mention  about  the  apples? 

A.  Well,  that  there  wasn't  many  left  on  the  tree 
and  that  she  wanted  to  finish  the  tree,  is  all  I  can 
remember. 

Q.  Did  she  ever  indicate  where  she  was  on  the 
ladder  w^hen  she  fell? 

Mr.  Hudson:  Now,  if  the  Court  please,  just  let 
this  lady  tell  w^hat  conversation  took  place. 

The  Court :  I  think  the  proper  way  is  to  ask  her 
what  the  conversation  was  and  what  all  of  the 
conversation  was.    [566] 

Q.  (By  Mr.  Splaw'u)  :  Give  all  the  conversa- 
tion, Laura. 

A.  Well,  I  just  can't,  I  couldn't  recall  all  the 
conversations  all  the  time.  We  talked  about  it  sev- 
eral times,  but  I  know  one  morning  we  were  talk- 
ing about  it  and  I  spoke  to  her  and  I  said,  "We 
did  find  some  looseness  in  that  ladder,  Rose." 
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Q.  You  told  her  that  there  was  some  looseness 
ill  the  ladder?  A.    Yes,  I  did. 

Q.  Yes,  and  incidentally,  Mrs.  Wong  testified  to 
an  occasion  between  three  and  four  weeks  after  her 
entry  into  the  hospital  and  in  the  hospital  room 
where  you  were,  and  you  had  made  a  statement  to 
her  concerning  the  ladder.  I  ask  you  what  you  just 
said,  was  that  the  occasion? 

A.  Yes,  that  was  one  of  them.  There  was  one 
more,  about  nine  o'clock,  she  had  her  youngest 
daughter,  "Wendy,  with  her,  and  we  went  to  yisit 
her  at  the  hospital. 

Q.  I  see.  Well,  she  testified  that  you  said  that 
there  was  something  wrong  with  the  ladder. 

A.  Well,  1  told  her  there  was  some  looseness  in 
the  ladder. 

Q.  I  see.  Well,  that  was  after,  so  far  as  you 
knew  there  was  looseness  in  the  ladder? 

A.     Yes. 

Q.  AYhat  else  can  you  recall  in  your  conyersa- 
tions  mth  Mrs.  [567]  Wong  about  the  accident  and 
where  she  was  on  the  ladder,  or  anything  further 
that  you  remember  that  she  said  about  this  affair? 

A.  Well,  we  often  remarked  how  she  could  get 
hurt  so  desperately  and  not  fall  any  further  than 
she  fell.     I  don't  know  what  else. 

Q.     Did  she  eyer  say  how  far  she  had  fallen? 

A.  Well,  I  don't  know  as  she  said  exactly  how 
far,  but,  that  1  can  recall,  but  we  used  to  think 
she  must  not  have  fallen  oyer  four  or  fiye  feet,  how 
could  she  have  gotten  hurt  so  much. 
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Q.     ])id  she  ever  tell  you  what  she  fell  on? 

Mr.  Hudson:     Now,  if  the  Court  please. 

The  Court:  I  think  it  isn't  necessary  for  you 
to  suggest  things  to  the  witness. 

Mr.  Splawn:  I  am  not  trying  to  suggest,  your 
Honor.  These  are  various  conversations  over  a 
period  of  time  and  I  know  the  witness  probably 
can't  remember  each  one.  I  am  merely  asking  her 
w^hat  she  recollects  about  what  was  said  on  various 
occasions,  apparently  stretched  over  a  period  of 
time. 

The  Court:    All  right,  you  may  answer  that. 

(Last  question  read.) 

A.     Yes,  she  fell  on  the  ground,  she  thought  she 
had  wacked  her  ankle  against  the  box.  [568] 
Mr.  Splawn:    That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Hudson) :  When  did  you  first  meet 
Miss  Loveland  here,  the  lady  here  at  the  counsel 
table?  A.     Personally,  or  by  telephone? 

Q.     Personally  ? 

A.  I  don't  recall  the  date,  it  was  sometime  in 
the  summer  or  spring.  Let's  see,  when  was  it?  I 
think  it  must  have  been  in  the  spring  of  '56,  I 
am  not  sure,  but  it  was  in  the  spring. 

Q.  You  met  her  here  in  Yakima  or,  rather,  this 
vicinity  ? 

A.    Yes,  I  met  her  out  at  Cowiche  at  our  place. 

Q.     She  came  out  there  ?  A.     Yes. 
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Q.  At  the  time  you  knew  she  was  a  lavryer,  at 
least  you  were  advised  of  it?  A.     Yes. 

Q.  And  you  generally  discussed  this  situation, 
did  you  not? 

A.     We  discussed  it  a  little.  [569] 

•3f      -X-      *      *      * 

THOMAS  K.  HUDSON 

recalled  as  a  witness  in  rebuttal  on  behalf  of  the 
plaintiff,  resumed  the  stand  and  testified  further 
as  follows: 

Direct  Examination 

Q.  (By  Miss  Loveland) :  Will  you  state  your 
name,  please?  A.     Thomas  K.  Hudson. 

Q.     And  where  do  you  reside,  Mr.  Hudson? 

A.     Denver,  Colorado. 

Q.     And  what  is  your  profession? 

A.  I  am  an  attorney  mth  offices  in  Denver, 
Colorado,  licensed  to  practice  law  in  all  the  courts 
in  Colorado  and  in  all  the  Federal  courts. 

Q.  Under  your  profession  as  an  attorney  and 
the  practice  of  law  do  you  have  any  other  interest 
or  business  interest?  [585]  A.     I  do. 

Q.     And  will  you  please  tell  me  what  they  are? 

A.  Well,  one  of  them  is  I  have  been  connected 
with  the  manufacturing  business  for  some  period 
of  years.  I  am  also  connected  with  the  oil  and  gas 
business  and  I  have  been  connected  with  the  mining 
business.     I  have  had  a  rather  varied  interest. 

Q.  T  will  ask  you,  Mr.  Hudson,  if  the  ladder 
which  is  in  the  courtroom  now  and  which  has,  I 
believe,  l)een  designated  as  Plaintiffs'  Exhibit  1,  if 
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you  have  ever  prior  to  the  commencement  of  this 

trial  seen  that  ladder?  A.     I  have. 

Q.     Can  you  tell  me  when? 

A.  Tlu^  fii'st  time  I  saw  this  ladder  was  March 
15,  I  believe,  1957. 

Q.     1957?  A.     I  believe  that  is  correct. 

Q.     And  where  was  the  ladder  at  that  time? 

A.  The  ladder  was  at  the  Dependable  Ladder 
Company  here  in  Yakima. 

Q.  And  was  anyone  else  present  at  the  time  you 
viewed  the  ladder  at  Dependable  Ladder? 

A.     There  was. 

Q.     Who  was  there? 

A.  Inhere  w^as  Homer  Splawn,  Mr.  Rossow,  if 
that  is  his  name,  [586]  the  gentleman  who  testified 
here  yesterday,  (xeorge  Mull  ins,  Alice  Loveland, 
Kent  Wong,  Rose  Wong,  and  there  were  two  or 
three  employees,  or  at  least  men  around  the  De- 
pendable Ladder  Company  that  were  there.  I  did 
not  meet  them  and  do  not  know  their  names. 

Q.  At  that  time  and  place,  Mr.  Hudson,  did  you 
make  any  inspection  of  this  ladder?  A.     I  did. 

Q.     Will  you  please  tell  me  what  you  did? 

A.  Well,  Mr.  Rossow  got  the  ladder  and  we 
put  it  down  in  a  good  deal  the  same  position  it  is 
now,  on  a  saw-horse,  at  which  time  I  made  an  in- 
spection of  the  ladder  and  made  some  measurements 
of  the  ladder. 

Q.    AVhat  measurements  did  you  make? 

A.  (Witness  approaches  the  ladder.)  I  believe 
at  the  time  that  I  measured  the  tongue  that  we 
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laid  the  ladder  flat  on  the  gromid,  with  the  tongue 
being  uppermost.  At  that  time  the  tongue  ^Yould 
swing  to  my  left  as  I  faced  the  ladder,  without  re- 
sistance, between  four  and  five  inches.  The  reason 
I  say  between  four  and  five  inches  is  that  down 
here  (indicating)  the  tongue  has  been  rounded  off 
to  a  certain  amount  and  it  is  difficult  to  just  say 
exactly  if  it  was  four  and  a  half  or  four  and  three- 
quarters.  It  would  swing  to  the  right,  \vithout 
resistance,  between  nine  and  ten  inches,  and  l)y 
^ ^without  [587]  resistance"  I  mean  that  tliere  was 
no  force  necessary  to  svdng  it  back  and  forth.  It 
had  a  play  of,  oh,  fourteen  or  fifteen  inches  total. 
I  was  particularly  interested  in  what  I  have  re- 
ferred to  as  the  yoke  assembly,  but  have  been  ad- 
vised that  it  is  called  the  hinge  assembly. 

NoAV,  to  make  that  measurement  down  there  I 
borrowed  a  steel  tape  from  Mr.  Rossow.  I  believe 
he  testified  yesterday  he  showed  the  tape  that  I 
had  used.  I  also  used  that  tape  to  make  the  meas- 
urements on  the  hinge. 

Now,  at  that  time  there  was  a  gap  ))etween  the 
side  piece  of  the  hinge  and  the  side  piece  attached 
to  the  ladder  leg  on  each  side,  of  three-sixteenths 
of  an  inch.  There  was  also  the  same  amount  of 
play  u])  and  down  on  the  l)olt.  There  was  three- 
sixteenths  of  an  inch  play  there.  At  tliat  time, 
refeiTing  now  to  the  same  side  as  I  referred  when 
I  was  standiug  facing  the  ladder  on  the  left-hand 
side  of  this  asseml)ly,  there  are  now  two  rather 
unusual   washers.     Those   were   not  there   at   that 


Walter  Swier  and  Laura  A,  Sivier         315 

(Testimony  of  Thomas  K.  Hudson.) 
lime.  At  tlie  present  time  these  are  pulled  veiy 
closely  together  and  there  is  no  play  sidewise,  and 
if  thc^re  is  a  play  u])  and  down  it  would  have  been 
restricted  by  the  closeness  of  where  it  has  been 
drawn  up. 

(Whereupon,  the  witness  resumed  the  wit- 
ness stand.) 

Q.  I  ])e]ieve  you  stated,  Mr.  Hudson,  that  you 
used  a  steel  [588]  measuring  tape  which  you  bor- 
rowed from  Mr.  Rossow  to  measure  that  play  at 
the  top  of  the  ladder?  A.     That  is  correct. 

Q.  Can  you  take  a  steel  tape  and  measure  that 
play  as  the  ladder  is  now? 

A.  There  is  no  X)lay  there  now,  you  couldn't 
get  a  knife  blade  in  now. 

Miss  Loveland:    You  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Splawn) :  You  are  one  of  the  attor- 
neys of  record,  are  you  not,  Mr.  Hudson? 

A.     Yes,  sir. 

Q.  And  do  you  remember  going  out  to  Depend- 
able Ladder  Company  on  that  occasion  in  my  car?' 

A.  T  had  rather  thought  yesterday  that  I  had 
gone  ont  in  another  car,  but  I  now  know  that  I  did 
go  out  in  your  car,  and  I  think  it  was  raining,  you 
picked  me  u])  at  the  Chinook  Hotel. 

Q.     And  that  has  come  to  you  since  yesterday? 

A.     Yes,  sir. 

Q.     You  hadn't  recollected  that? 

A.    I  had  thought  that,  I  had  been  under  the 
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impression   that   we   had   gone    out   and   that   you 
were  a  few  minutes  [589]  late,  but  that  is  not  cor- 
rect.    I  rode  out  with  you  and  I  believe  Mr.  Mul- 
lins  rode  back  mth  you. 

Q.  That  is  correct.  Now,  when  you  were  doing 
these  measurements  is  it  not  a  fact  that  Mr.  Rossow 
w^as  there  with  you  observing  what  you  were  doing? 

A.  ISTot  only  Mr.  Rossow  was  there,  but  you 
were  there  and  3^ou  were  just  as  interested  as  I 
was,  apparently. 

Q.     That  is  correct. 

A.     (Continuing)     And 

The  Court:  (Interposing)  You  should  permit  the 
witness  to  comjjlete  his  answer.  Had  you  finished 
your  answer? 

A.  No,  sir.  The  Wongs  were  there,  and  Miss 
Loveland  was  there. 

Q.    Yes. 

A.  Mr.  Mullins  was  there,  we  were  all  interested 
in  the  condition  of  the  ladder. 

Q.  (By  Mr.  Splawn)  :  And  is  it  not  a  fact  that 
Mr.  Rossow,  when  he  loaned  you  his  tape  to  meas- 
ure with,  that  he  was  the  closest  one  to  you  and 
watched  and  discussed  with  you,  and  you  discussed, 
with  him,  this  ladder  and  what  you  w^re  doing? 

A.  No,  I  don't  think  he  was  the  closest  one. 
Everybody  was  grouped  around  it.  If  there  was  a 
discussion  it  was  with  everyone.    [590] 

Q.  And  do  you  remember  talking  to  Mr.  Rossow 
on  that  occasion  al)out  the  safety  feature  of  the 
ladder? 
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A.     In  the  event  I  did,  I  don't  recall  it. 

Q.     Yon  don't  recall  it? 

A.  I  know  that  I  made  the  remark  to  him,  '^I 
would  sure  like  to  take  this  ladder  apart.'' 

Q.  Do  you  remember  his  mentioning  to  you 
after  }^ou  liad  made  an  inquiry  of  him  as  to  the 
safety  of  the  ladder  an  answer  that  was  very  dis- 
appointing to  you  and  you  expressed  surprise? 

A.  That  could  have  been,  Mr.  Splawn.  I  am 
not  going  to  tell  you  that  it  did  not  occur.  I  was 
deeply  interested  in  the  condition  of  the  ladder. 

Q.  What  is  your  financial  interest  in  this  case, 
Mr.  Hudson? 

A.  Well,  I  will  be  happy  to  tell  you  my  financial 
interest  in  this  case:  Miss  Loveland  and  I  and  a 
Clarence  Button  have  been  associated  in  the  law 
business  for  in  excess  of  twenty  years.  When  this 
situation  arose  Miss  Loveland  made  a  trip  out  here 
and,  as  has  been  testified  to,  talked  with  the  Swiers. 
Now,  I  mil  tell  you  about  this  financial  interest, 
I  wanted  to  give  you  the  background. 

Q.  Well,  now,  what  is  your  financial  interest 
at  the  present  time  in  this  case? 

A.  My  financial  interest  in  this  is  that  regard- 
less of  [591]  what  the  recovery  is,  if  there  is  a  re- 
covery in  this  case,  that  I  do  not  receive  one  dime. 

Q.     For  your  time?  A.     For  my  time. 

Q.    And  your  expenses  out  here  ? 

A.  My  expenses  out  here.  This,  my  participation 
in  this  hearing  out  here,  is  a  courtesy  to  one  Alice 
Loveland  and  I  am  sure  that  she  would  return  the 
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same  courtesy  to  me  and  has  on  previous  occasions. 

Q.  You  don't  expect  to  be  remibursed  for  your 
out-of-pocket  expenses? 

A.  My  hotel  bill  and  plane  fare  and  one  odd 
thing  and  another,  those  are  being  paid  for,  but  my 
ser\T.ces  as  a  lawyer  and  what  I  term  my  out-of- 
pocket  expenses,  I  mil  buy  some  dinners,  some 
lunches,  cigarettes,  and  what  have  you,  I  don't  even 
keep  track  of  it,  but  I  assure  you  if  there  is  a  re- 
covery here,  regardless  of  its  size,  amount,  or  any- 
thing else,  I  will  not  receive  nor  ^^-ill  I  accept  one 
penny,  and  that  is  my  arrangement. 

Q.  And  even  though  you  are  associated  with 
Miss  Loveland  in  the  law  practice? 

A.  Even  though  I  am  associated  with  Miss  Love- 
land  in  the  law  practice;  and,  incidentally,  she  vnW 
receive  nothing. 

Q.     Now,  w^hen  next  did  you  examine  this  ladder? 

A.  The  next  time  I  saw  the  ladder,  I  can't  give 
you  the  date,  l)ut  it  was,  oh,  some  months  ago. 

Q.  When  is  the  last  time  you  examined  this 
ladder?  A.     Friday  of  last  Aveek. 

Q.     What  about  what  you  testified  to  concerning? 

A.  The  condition  was  the  sajne  then  as  I  testi- 
fied to. 

Q.  Then  it's  your  i>osition  tliat  since  last  Friday 
this  ladder  has  been  changed  in  those  respects? 

A.  My  ix)sition  is  that  this  ladder  has  been 
changed  in  the  last  WTek. 

Q.     Since  last  Friday? 
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A.  That  is  right,  as  I  recall,  I  saw  th(^  ladder 
shortly  following  hmch  last  Friday. 

Q.     Yes.  Now,  yon  were  in  my  office  later? 

A.    Along  four  or  four-thirty  in  the  afternoon. 

Q.  Yes,  that  was  after,  presimiably,  you  had  in- 
spected the  ladder? 

A.     There  is  no  ^^presmnably,''  I  had  inspected  it. 

Q.  Well,  at  the  time  of  your  inspection  it  was 
after  you  were  out  there  to  inspect  the  ladder  ? 

A.    Yes,  your  associate  met  us  out  there. 

Q.  Yes,  this  last  Monday  when  your  witness, 
Mr.  Chauncey  McDonald,  from  the  Department  of 
Laibor,  went  over  the  ladder  with  you,  what  was  the 
situation  then? 

A.     I  w^ouldn't  have  any  idea.  [593] 

Q.  You  went  over  that  ladder  with  Mr.  McDon- 
ald this  last  Monday  when  you  talked  with  the  wit- 
ness, didn't  you? 

A.  I  did  not  go  over  the  ladder  with  Mr.  Mc- 
Donald. 

Q.  Weren't  you  here  when  Mr.  McDonald  exam- 
ined the  ladder?  A.     I  was. 

Q.  And  worked  the  play  or  looseness  in  the 
tongue  ?  A.     I  did  not. 

Q.    Weren't  you  examining  Mr.  McDonald? 

A.  I  examined  Mr.  McDonald,  I  did  not  exam- 
ine the  ladder. 

Q.  This  last  Monday,  I  take  it,  there  was  no 
change  in  that  ladder,  as  you  have  suggested  it,  of 
which  you  were  aware? 
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A.  I  wouldn't  know  anything  about  that,  I 
didn't  inspect  the  ladder  Monday. 

Q.  You  saw  your  mtness  inspecting  it,  did  you 
not?  A.     Our  witness  was  here. 

Q.  Yes,  and  your  witness  had  inspected  this  lad- 
der before  last  Monday,  hadn't  he? 

A.  If  he  said  he  had,  he  had.  I  don't  know  it, 
personally. 

Q.  When  you  said  that  you  folks  had  had  him 
out  to  look  at  the  ladder  on  one  other  occasion,  he 
had  been  out  there  on  his  oa\71  and  examined  the 
ladder  ? 

A.     He  had  been  out  there  some  time  ago. 

Q.    Yes. 

A.  But  as  to  any  recent  examination  he  may 
have  made,  I  [594]  wouldn't  have  any  idea. 

Q.  Oan  you  enlighten  us  at  all  of  any  idea  that 
you  have  in  mind  as  to  who  or  how  these  claimed 
changes  were  made? 

A.  I  wouldn't  have  the  slightest  idea  who. 
I  wouldn't  have  the  slightest  idea  how.  I  can  tell 
you  how  it  could  bo  done. 

Q.     You  don't  have  any  idea  ? 

A.  Not  the  slightest  and,  incident^illy,  I  would 
like  the  ladder  to  show  that  that  ladder  has  been  in 
the  possession  of  the  S^Wers  or  the  Dependable 
T^adder,  and  these  plaintiffs  have  never  had  it  in 
their  possession,  isn't  that  correct? 

Q.  There  has  been  no  question  about  that,  it  has 
been  in  the  possession  of  the  Dependable  Ladder 
Company  since  January,  1956. 
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A.     It  could  have  been. 

Q.     Until  it  arrived  at  this  courtroom,  of  course. 

A.  But  either  the  defendants  or  the  Dependable 
Ladder  havc^  had  this,  the  plaintiffs  have  never  had 
access  to  it  except  when  you  were  present.  [595] 

4f     *     *     *     -K- 

ALICE  LOVELAND 

called  and  sworn   as  a  witness   on  behalf   of  the 
plaintiffs  in  rebuttal,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Hudson) :  Will  you  state  your 
name,  please?  A.     Alice  Loveland. 

Q.     And  where  do  you  reside? 

A.     Denver,   Colorado. 

Q.     And  what  is  your  occupation? 

A.     I  am  an  attorney. 

Q.  How  long  have  you  and  I  been  associated 
together? 

A.     I  hate  to  sav  it,  but  it  is  close  to  25  years. 

Q.     Together  with  Mr.   Button? 

A.     Together  Avith  Mr.  Button. 

Q.  What  cUTangement  do  you  have  \\ith  me  for 
compensating  me  for  my  time  in  this  hearing? 

A.  You  are  to  receive  no  compensation  at  all. 
We  practice  law  in  that  manner,  when  one  needs 
assistance  we  get  in  and  pitch. 

Q.  What  compensation  are  you  going  to  receive 
out  of  this?  A.     Not  a  dime. 

Q.     You  were  in  Yakima  on  March  15,  1957? 

A.    Yes,  I  was. 
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Q.     You  heard  my  testimony? 

A.     Yes,  I  did. 

Q.  Can  you  tell  me  where  you  were  and  what 
you  did  about  noontime  on  the  morning  of  March 
15,  1957? 

A.  Yes,  I,  in  the  company  of  George  Mullins, 
Mr.  and  Mrs.  Wong  and  myself,  in  one  car,  and 
yourself  and  Mr.  Splawn,  in  another  car,  drove 
down  to  the  Dependable  Ladder  Company  in  Ya- 
kima, and  at  the  Dependable  Ladder  Company  a 
man  by  the  name  of  Rosso w,  who  I  understood  was 
foreman  of  the  plant,  got  out  the  ladder  at  the 
request  of  Mi\  Splawn,  that  being  the  ladder  which 
is  here  in  the  courtroom  at  this  time.  At  that 
time  an  inspection  was  made  of  the  ladder  in  the 
presence  of  all  the  persons  I  have  named.  Inci- 
dentally, I  would  lil^e  to  add  that  there  were,  oh, 
a  couple  of  other  gentlemen  aroimd  the  plant  that 
were  walking  back  and  forth,  l)ut  they  did  not 
participate  in  this  at  all. 

You  borrowed  a  steel  rule  from  the  foreman 
there  at  Dependable  Ladder  Company  and  the  lad- 
der was  placed  down  across,  I  don't  know  whether 
it  was  a  keg  or  a  sawhorse,  as  I  recall,  so  that  the 
tongue  part  was  up,  but  the  ladder  was  lying  hori- 
zontal and  at  that  time  you  made  a  measurement 
of  ilie  j)lay  iu  tlie  tongue  and  very  carefully  in- 
spected the  to])  assembly,  and  I  also  [597]  made 
an  inspection  of  tlu^  top  assembly.  You  measured 
it,  T  did  not. 
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Q.  Everyone  tliat  you  have  nann^d  was  grouped 
around  this  hidder?  A.     Yes,  we  were. 

Q.  Did  I,  at  that  tinu^,  ask  Mr.  Rossow  anything 
about  lh(»  safety  of  the  ladder,  if  you  recall? 

A.  I  don't  rcH^all  that  any  question  was  pro- 
pounded to  him  concerning  the  safety,  or  even  the 
word  ^'safety''  mentioned  or  used. 

Q.  Now^,  not  from  the  testimony  that  I  have 
given  here,  but  from  your  own  recollection  at  the 
time  this  insyjection  was  made  that  you  are  refer- 
ring to,  do  you  recall  any  measurements  that  I  gave 
at  that  time? 

A.     Yes,  I  recall  the  measurement  in  the  play 

I    of  the   tongue   and   that  the  measurement  on  the 

])]ay  of  the  tongue  to  the  left,  as  I  recall,  was  ap- 

proximaitely   four   inches,   and  to   the   right  about 

I    nine  inches,  and  when  I  say  those  directions,  it  mil 

be  as  T  faced  the  top  of  the  ladder. 

Q.  Do  you  recall  anything  about  that  top  hinge 
assembly? 

A.  Yes,  I  do.  I  was  standing  there  and  saw  you 
measure  the  top  hinge  assembly  and  saw  the  meas- 
urement and  at  that  time  you  put  your  thmnb-nail 
dowTL  on  the  steel  tape  at  the  three-sixteenths  mark 
and  made  the  statement,  [598]  "There  is  three- 
sixteenths  inches  of  play  in  this  particular  assem- 
bly." 

Q.     Now,  have  you  looked  at  this  ladder  since 
it  has  been  in  the  courtroom? 
A.     I  looked  at  it  yesterday. 
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Q.  I  wonder  if  you  would  step  down  and  look 
at  it  now? 

A.  (Witness  leaves  the  stand  to  inspect  the  lad- 
der, and  returns.) 

Q.  Is  there  any  change  in  condition  from  that 
which  you  described  as  being  the  condition  do\^TL 
at  the  Dex)endable  Ladder  Company  plant? 

A.     Yes,  there  is. 

Q.     And  what  is  that  change? 

A.  On  the  left-hand  side  of  the  top  assembly 
and,  again,  as  I  would  face  the  top  part  of  the 
ladder,  there  are  two  washers  on  the  inside  where 
the  bolt  comes  through.  Those  two  washers  were 
not  on  there  when  I  saw  it  in  March  of  '57,  and 
on  the  other  side  there  is  one  washer  on  the  inside, 
and  that  one  washer  was  not  there  when  I  exam- 
ined it  in  March  of  '57. 

Q.     Is  there  now  any  play  in  the  hinge  assembly? 

A.  I  don't  know.  (Witness  examines.)  Well, 
if  there  is  any  play  there,  I  certainly  can't  find  it 
now. 

Q.  The  fact  of  the  matter  is.  Miss  Loveland, 
those  bolts  in  the  top  of  the  hinge  assembly  could 
be  turned  by  a  [599]  finger,  couldn't  they? 

A.  Yes,  at  that  time  those  bolts  were  very  loose 
and  just  touching  them  could  move  them.  At  iliis 
time,  or  let  me  say  when  I  checked  them  yesterday, 
those  bolts  are  tight,  I  mean  very  tight,  you  can't 
even  begin  to  budge  them. 

Q.  Have  you  done  anything  with  that  tongue 
down  there? 
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A.     I  swung  it  back  and  forth  yesterday. 

Q.     Wliat  condition  do  you  find  that  in? 

A.  It's  much  tighter  than  it  was,  and  oh,  with- 
out taking  a  ruler  to  measure  it,  my  estimate  would 
be  that  it  swings  possibly  half  as  far  in  each  direc- 
tion as  it  did  in  iMarch  of  '57. 

Mr.  Hudson:    You  may  examine. 

Cross  Examination 

Q.  (By  Mr.  Splawn) :  Miss  Loveland,  on  this 
March  15,  1957,  occasion  to  which  you  have  re- 
ferred, did  you  make  any  note  or  notes  on  paper 
of  those  measurements,  such  as  a  lawyer  would  do, 
at  that  time  of  coming  from  Denver  to  see  the 
ladder  the  first  time? 

A.     I  made  no  measurements  on  paper. 

Q.     You  made  no  notes?  A.     No.    [600] 

Q.     Of  what  your  examination  was? 

A.     No,  I  didn't  write  it  down. 

Q.  Has  it  been  customary  in  your  handling  of 
lawsuits  and  in  the  preparation  and  investigation 
of  cases  which  you  are  to  try,  that  you  make  notes 
of  what  your  investigation  reveals? 

A.  Not  necessarily,  it  depends  upon  the  items, 
and  it  also  depends  upon  whether  or  not  I  know 
enough  about  it  to  remember. 

Q.  At  that  time  did  you  not  think  that  was  im- 
portant enough  to  write  do^vn  and  make  a  note  of 
it  for  your  file? 

A.  I  most  certainly  thought  it  was  important 
and  I  most  certainly  remember  it. 
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The  Court:  Will  counsel  step  up  to  the  bench 
a  moment? 

(Whereupon,  counsel  approached  the  bench.) 

The  Court:  I  am  inclined  to  think  that  you 
are  not  doing  it  consciously,  Mr.  Splawn,  but  you 
are  mugging  this  jury,  and  when  Mr.  Hudson  was 
testif^dng  and  Miss  Loveland  was  testifying  you 
had  a  sneer  on  your  face  and  you  were  looking 
right  square  at  the  jury. 

Mr.  Splawn:    I  am  sorry. 

The  Court:  If  you  don't  quit  that  I  am  going 
to  call  it  to  the  attention  of  the  jury  and  instruct 
them  to   [()01]   disregard  it.     Now,  quit  it. 

(Whereupon,  the  i)roceedings  were  resumed 
in  open  court  within  the  hearing  and  presence 
of  the  jury.) 

The  Court:  Well,  I  assume.  Miss  Loveland,  that 
you  made  no  memorandiun  of  those  measurements 
for  your  file  for  future  reference  in  the  trial  of 
the  case?  A.     I  made  no  memorandum. 

Q.  (By  Mr.  Splawn)  :  Now,  did  you,  yourself, 
do  any  measurements? 

A.     T  did  not  hold  the  rule,  no. 

Q.  And  did  yoTi,  yourself,  handle  those  bolts  or 
nuts?  A.     ^Vlien? 

Q.  Oh,  on  this  occasion  to  which  I  am  refer- 
ring. A.     You  mean  in  March  of  '57? 

Q.    Yes. 

A.     We  touched  the  tips  of  tlu^  bolts,  yes. 

Q.  Well,  did  you  actually  tui*n  them  or  do  any- 
thing with  them? 
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A.  W(^  took  a  hold  of  the  nuts  on  the  outside 
of  the  ])olt  and  they  were  loose. 

Q.  And  what  did  you  do  with  them  when  you 
took  a  hold  of  them? 

A.     Left  them  right  there. 

Q.  I  see.  Now,  as  I  understand,  you  inspected 
this  ladder  last  night,  didn^t  you?  [602] 

A.  No,  I  didii't  inspect  it  on  Friday.  I  was 
present   but   I   didn't  insy:)ect   the  ladder. 

Q.  I  see.  This  last  Monday,  the  opening  day 
of  trial,  did  you  insi3ect  the  ladder? 

A.     No,  I  didn't. 

Q.  Did  you  have  your  witness,  Mr.  McDonald, 
inspect  it? 

A.  I  don't  believe  he  did  at  my  request;  he  may 
have  at  Mr.  Hudson's. 

Q.  He  did  inspect  it,  however,  did  he  not,  last 
Monday  ? 

A.  I  don't  know  whether  he  did  or  did  not,  sir. 
I  spoke  to  Mr.  McDonald  when  he  came  in  and 

that  is  my  extent  of  any  conversation  with  him. 

*  *  ■}(•  *  ef 

GEORGE  MULLINS 

called  and  sworn   as  a  witness   on  behalf  of  the 
plaintiffs  in  rebuttal,  testified  as  follows:  [603] 

Direct  Examination 
Q.     (By  Mr.  Hudson)  :     Would  you  state  your 
name,   please?  A.     George   H.    Mullins. 

Q.    And  where  do  you  reside? 
A.     I  reside  in  Yakima. 
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Q.     And  what  is  your  occupation? 

A.     I  am  an  attorney  at  law. 

Q.     And  your  offices  are  here  in  Yakima? 

A.  My  offices  are  in  the  Miller  Building  in  Ya- 
kima. 

Q.  Do  you  recall  what  you  did  late  in  the  morn- 
ing of  March  15,  1957? 

A.  Yes,  I  accompanied  you  and  Miss  Loveland 
to  the  Dependable  Ladder  Company  to  inspect  this 
ladder  which  is  an  exhibit  in  this  case. 

Q.  Who  else  was  there  at  the  time  of  the  in- 
spection, Mr.  Mullins? 

A.  Mrs.  Wong  and  Mr.  Wong,  and  also  Mr. 
Rossow,  I  think  his  name  is,  who  pre\'iously  testi- 
fied here. 

Q.     Was  Mr.  Splawn  there? 

A.     Yes,  Mr.  Splawn  was  there. 

Q.  Do  you  recall  what  was  done  at  the  time  of 
the  inspection?  A.     Well,  yes  I  do. 

Q.  Will  you  state  what  was  done,  to  the  best 
of  your   [604]   recollection? 

A.  We  took  the  ladder  downi  and  laid  it  on  a 
bench  and  manipulated  the  ladder  to  see  what  play 
there  was  in  the  tongue,  and  also  manipulated  the 
yoke  or  hinge,  as  it  has  been  referred  to,  and  took 
measurements  of  the  swing  of  the  tongue,  took 
measurements  of  the  play  in  the  bolts  of  the  hinge, 
and  also  measurements  of  lateral  movement  in  the 
hinge  itself. 

Q.  Now,  do  you  recall  what  those  measurements 
were  ? 
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A.  My  recollection  of  the  measurements  is  tliat 
they  were  made  hy  you  using  a  tape  which  you 
borrowed  from  Mr.  Rossow  and  you  yourself  made 
the  measurements  and  related  them  to  me  and  T 
watched  you  make  the  measurements  and  they  were 
about  three-SLxteenths  of  an  inch  of  lateral  play, 
and  nlso  about  tliat  much  or  maybe  a  little  more 
moving  the  yoke  back  and  forth.  "Back  and  forth" 
is  not  very  descnptive,  but  moving  the  tongue  and 
yoke  which  is  on  the  back  of  the  ladder,  away  from 
the  steps  and  back  to  the  steps. 

Q.  Xow,  do  you  recall  any  measurement  of 
the  tongue? 

A.  It  seems  to  me,  and  my  recollection  is  that 
the  tongue  of  the  ladder,  in  ordinary  movement, 
moved  about  four  inches  in  each  direction.  I  don't 
recall  your  exact  measurements,  but  when  it  was 
adjusted  by  taking  up  the  slack  in  the  bolts  at  the 
top  in  the  hinge  or  yoke,  [605]  that  it  moved  about 
:  maybe  eight  or  nine  inches  in  one  direction,  and 
mayb(^  three  or  four  in  the  other. 

Q.  Xow,  have  you  inspected  that  ladder  since 
then?  A.     Yes,  I  have. 

Q.    You  saw  it  here  in  the  courtroom  yesterday? 

A.     Yes,  I  did. 

Q.  Is  that  ladder  now  in  the  condition  it  was 
when  you  saw  it  on  March  15,  1957? 

A.     My  impression  is  that  it  is  not. 

Q.  Would  you,  if  you  can,  state  in  what  way  it 
is  not  in  the  same  condition? 

A.    Well,    in    particular,    the    thing    I    noticed 
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wliich  I  feel  is  not  the  same  as  it  was  at  that  time, 
is  the  lateral  play  of  the  yoke  between  the  two 
side  plates  of  the  ladder,  and  the  difference  between 
the  metal  on  the  hinge  there  at  the  top,  and  the 
metal  side  plates  at  the  top  of  the  ladder. 

Q.    There  is  no  play  there  now,  is  that  right? 

A.  There  was  not  when  I  looked  at  it  yester- 
day. 

Q.    AVould  you  look  at  it  now,  please? 

A.     (Witness  examines  ladder.) 

Q.     Is  there  any  play  there  now? 

A.  There  is  no,  what  I  refer  to  as  lateral  play, 
at  the  present  time. 

Q.  Did  you  observe  how  much  play  there  is  in 
the  tongue   [606]   as  of  now? 

A.     (Witness   examines   ladder.) 

Q.  Is  that  condition  changed  from  when  you 
saw  it  in  March,  '57? 

A.  I  believe  that  there  is  a  little  less  play  in 
the  tongue  now  than  at  that  time.  In  testing  that 
ladder  just  now  I  swimg  the  tongue  back  and  forth 
without  at  first  sliding  it  up  in  the  play  in  the 
bolts  up  there,  and  there  was  about,  well,  maybe 
about  four  inches  on  one  side  and  a  couple  or  three 
on  the  other,  and  then  in  lifting  up  the  tongue  to 
get  the  advantage  of  the  what  appears  to  be  wear 
in  the  bolt  holes,  it  appeared  to  swing,  in  my  judg- 
ment, about  maybe  seven  inches  to  the  left  side 
of  the  ladder,  if  you  were  looking  at  it  from 
standing  u]). 

Mr.  Hudson:     You  may  inquire. 
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Cross  Examination 

Q.  (By  Mr.  Splawn) :  George,  do  you  remem- 
ber on  that  occasion  when  you  were  out  there 
someone  taking  this  tongue  and  violently  working 
it  back  and  forth  to  see  the  possible  condition  of 
it  (counsel  Splawn  shakes  ladder). 

The  Coui't:  1  don't  think  you  should  do  that 
again,  Mr.  Splawn,  we  might  loosen  the  l)olts  at 
the  toj:),  and  we  [607]  want  the  jury  to  have  the 
ladder  in  its  present  condition. 

Mr.  S])la^^^l:  I  didn't  have  that  in  mind  at  all, 
your  Honor. 

The  Couit:  I  didn't  say  you  had  it  in  mind, 
I  said  in  looking  at  the  ladder  it  could  very  well 
have  that  effect.    All  right,  go  ahead. 

Mr.  Splawn:     1  am  sorry. 

Q.    You  may  answer. 

A.  Yes,  it  was  moved  back  and  forth.  I  don't 
recall,  however,  Mr.  Splawn,  that  it  was  moved 
quite  in  that  manner. 

Q.  Well,  wasn't  it  moved  to  find  out  the  maxi- 
mimi  amount  of  play  in  that  tongue,  George? 

A.     Yes,  it  was. 

Q.  Yes,  and  incidentally,  did  you  make  any 
notes  for  any  file  of  yours  about  any  measurements? 

A.  No,  I  don't  have  them  in  any  file  of  mine, 
and  if  I  made  any  notes  they  were  probably  on  the 
back  of  an  envelope  which  I  don't  have  any  longer, 
or  on  a  small  piece  of  paper  which  I  must  have  dis- 
carded. I  looked,  Mr.  Spla\^ni,  for  any  notes  which 
I  might  have  on  those  measurements,  and  I  don't 
find  them. 


332  Hose  Wong  and  Kent  Wong  vs, 

(Testiinony  of  George  Mullins.) 

Q.  You  were  associated  in  the  case  represent- 
ing the  plaintiff  at  that  time?  A.     Yes,  I  was. 

Q.  Did  you,  yourself,  consider  it  important  to 
record  in  some  manner  the  measurements? 

A.    Yes,   I   did. 

Q.     But  you  didn't  do  that? 

A.     I  didn't  do  it  myself. 

Q.  Do  you  remember  Monday  when  your  A\dt- 
ness,  Mr.  McDonald,  of  the  Department  of  Labor, 
was  here  testifying?  A.     Yes,  I  do. 

Q.    And  he  examined  the  ladder,  did  he  not? 

A.     Yes. 

Q.  George,  you  had  him  out  there  at  the  De- 
pendable Ladder  Comj^any  at  least  once,  have  you 
not,  to  examine  the  ladder?  A.     Yes. 

Q.    I  see. 

A.     I  think  he  has  been  out  there  twice. 

Q.  He  has  been  out  there  twice,  in  fact,  and 
that  has  been  over  a  period  of  what  time? 

A.     Well,  let's  see;  well,  since  March  15  of  1957. 

Q.  George,  do  you  remember  your  associate,  Mr. 
Hudson,  inquiring  of  Mr.  Rossow  as  to  the  ladder? 

A.     Yes,  I  do. 

Q.  And  do  you  remember  your  associate,  Mr. 
Hudson,  asking  Mr.  Rossow  whether  he  thought  the 
ladder  was  unsafe  because  of  anything  that  Mr. 
Hudson  had  found  out  a])out  [609]  the  ladder? 

A.     I  don't  recall  that  question. 

Q.  You  don't  remember  that?  Do  you  remem- 
ber tlu^re  was  some  conference  between  them? 

A.     Where,  Mr.  Splawn? 
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Q.     On  til  is  March  15,  1957,  occasion? 

A.  Oh,  yes,  I  remember  them  at  that  time  talk- 
ing about  the  condition  of  the  ladder. 

Q.  Don't  you  remember  Mr.  Hudson  asking  Mr. 
Rossow  about  the  safety  of  the  ladder  and  what 
Mr.  Rossow  told  him? 

A.  Yes,  I  remember  Mr.  Hudson  asking  that 
question  and  Mr.  Rossow  giving  his  opinion  on  it. 

Q.  And  his  opinion  was  that  the  ladder  was  per- 
fectly safe,  do  you  remember  that,  George? 

A.     That  is  what  his  statement  was. 

Q.  That  is  what  his  statement  was,  and  that 
was  on  that  very  occasion,  wasn't  it? 

A.    Yes,  I  am  sure  it  was. 

Q.     George,  I  assume  that  you  are  not  donating 

your  time?  A.    Well,  I  hope  not.  [610] 

»  *  *  -jf  * 

PRANK  LYEN 
called  and  sw^orn  as  an  interpreter  to  interpret  the 
testimony   of  the   witness   Kent   Wong,   from   the 
Chinese    language    into    the    English    language    as 
follows : 

KENT  WONG 
the  plaintiff,  called  and  sworn  as  a  wutness  in  his 
own  behalf  in  rebuttal,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Hudson) :  Will  you  state  your 
name,  please? 

The  Court:  Mr.  Interpreter,  when  the  questions 
are  asked,  you  just  repeat  them,  a  literal,   exact 
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translation  in  Cantonese  Chinese  for  the  witness, 

and  then  interpret  his  answers  when  he  gives  them. 

A.     Kent  Wong. 

Q.     (By  Mr.  Hudson):    Where  do  you  reside? 

A.     At  Portland,  Oregon. 

Q.     Where  did  you  reside  in  October  of  1955? 

A.  Cowiche,  Washingt-on,  and  he  lives  witli  a 
fellow  by  the  name  of  Walter  KSwier. 

Q.  On  October  17,  1955,  were  you  in  the  employ 
of  Mr.  Swder?  A.     Yes. 

Q.     What  was  he  doing? 

A.     He  was  picking  apples. 

Q.  Were  there  any  other  members  of  his  family 
picking  apples?  A.     Yes. 

Q.     Who  were  they? 

A.     His  wife,  son  and  daughter. 

Q.     Which  daughter?  A.     Marjory  Ann. 

Q.  Did  any  member  of  the  family  have  an  acci- 
dent that  morning? 

A.  He  said  his  wife  fell  off  the  ladder  that 
morning. 

Q.     Did  you  see  the  accident?  A.     No. 

Q.  Were  you  picking  on  the  same  tree  that 
Mrs.  Wong  was  picking  on? 

A.     No,  he  was  on  the  second  i*ow. 

Q.  Tliat  is  on  the  second  row?  How  soon  after 
Mi-s.  Wong's  fall  did  you  get  to  where  she  was? 

A.  He  said  he  heard  the  wife  call,  I  mean,  the 
daughter-  call  him,  call  liis  attention.  She  was 
gohig  to  Walter  [612]  Swier's  home  and  tell  Wal- 
ter Swier  that  souK^body  fell  off  the  tree. 
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Q.  And  when  his  danghter  called  him  did  he 
immediately  go  to  his  wife? 

A.     Yes,  he  went  immediately. 

Q.  Now,  at  the  time  he  got  to  where  his  wife 
was  lying,  wlio  was  there? 

A.     Nobody  else  was  staying  but  him. 

Q.  What  position  was  his  wife  in  when  he 
arrived  ? 

A.     She  was  on  her  back,  rolling. 

Mr.  Splawn:    I  didn't  hear  that,  I  am  sorry. 

A.     She  was  rolling  on  her  back. 

Q.  (By  Mr.  Hudson)  :  Where  was  the  ladder 
at  that  time?        A.     The  ladder  was  on  the  ground. 

Q.     Pardon  me? 

A.     The  ladder  was  on  the  groimd. 

Q.  On  the  ground?  Were  there  any  apple  boxes 
around  at  that  time? 

A.  Yes,  there  was  apple  boxes  there  that  were 
already  filled  with  apples. 

Q.     How  many,  if  you  recall? 

A.  He  recollects  there  was  about  six  or  seven 
boxes. 

Q.     Were  the  apple  boxes  stacked  there? 

A.     Yes,  they  were  stacked. 

Q.     How  high  were  they  stacked?   [613] 

A.     Three  boxes  in  one  stack. 

Q.  Where  w^ere  these  apple  boxes  in  relation- 
ship to  the  ladder? 

A.  Well,  according  to  him  he  could  see  the  trees 
in  front  of  him  and  stacked  with,  the  stack  of  apple 
boxes  was  on  the  right  of  the  tree  and  the  ladder 
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and  his  wife  was  on  the  left  of  the  tree.  The  ladder 

Avas  also  lying  on  the  ground. 

Q.     You  say  the  ladder  had  fallen  to  the  left? 

A.  The  left  of  the  tree,  according  to  his  posi- 
tion. 

Q.  Were  the  boxes  of  apples  that  were  stacked 
three  high  disturbed  iii  any  way? 

A.     What  do  you  mean?    The  ladder? 

Q.     Tf  the  boxes  were  stacked  three  high. 

A.     To  push  against  them,  you  mean? 

Q.  XoAv,  were  they  disturbed  in  any  way,  kicked 
around  ? 

A.  No,  the  apples  were  still  stacked  three  high 
in  the  same  position. 

Q.  Now,  did  anyone  else  arrive  at  the  scene  of 
the  accident? 

A.  His  son  came  after  he  arrived  at  the  scene 
of  the  accident. 

Q.     And  did  anyone  else  get  there  at  that  time? 

A.     Nobody  else. 

Q.     At  that  time  what  did  you  do? 

A.  He  went  immediately  to  Walter  Swier  to  re- 
port it  and  his  [61.4]  son  to  follow  up  to  the  scene 
of  the  accident.  Apparently  the  daughter  never 
got  to  the  house  yet,  he  went  right  away. 

Q.     He  went  to  the  house  ?        A.     That  is  right. 

Q.  Then,  did  you  return  after  going  to  the 
KSwier  house,  to  the  scene  of  the  accident? 

A.  Before  he  got  to  the  house  Mr.  Walter's 
wife  cnmo  out  and  started  calling  for  her  hus1)and; 
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called,   ^^AValter,'^  called,  ^^Walter,'^   called,   "Wal- 
ler." 

Q.  Did  Mr.  Wong,  after  he  went  to  the  Swier 
house,  did  he  return  to  the  scene  of  the  accident '^ 

A.  Yes,  he  went  back  with  Mr.  Walter,  back 
to  the  scene  of  the  accident,  and  Mrs.  Walter  was 
on  the  way  to  the  accident;  half  of  the  way  she 
tri])ped  and  he  helped  her  up. 

Q.  Now^,  at  the  time  Mr.  Wong  returned  to  the 
scene  of  the  accident,  where  was  the  ladder? 

A.  It  was  already  set  uj)  by  the  time  he  got 
there,  somebody  set  it  up. 

Q.     Where  had  it  been  set  up? 

A.     On  the  next  tree. 

Q.    x\t  the  next  tree? 

A.    Where  the  tree  wasn't  picked  yet. 

Q.     A  tree,  you  say,  that  had  not  been  picked? 

A.     Had  not  been  picked. 

Q.  Mr.  Wong,  did  you  go  to  the  Dependable 
Ladder  Comi)any  in  Yakima  on  March  15,  1957? 

A.     Yes. 

Q.     Who  was  there  at  the  time? 

A.  When  he  went  to  that  company  there  was 
that  table  full  of  you  and  Mr.  MuUins  and  also 
whoever  was  the  manager,  whoever  Avas  operating 
that  ladder  company. 

Q.     Everyone  at  this  table  was  there? 

A.     Yes,  and  Mr.  Mullins. 

Q.    Mr.  Splawn?  A.    Yes. 

Q.  Was  there  an  inspection  of  the  ladder  made 
at  that  time  which  is  now  an  exhibit  here? 
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A.     Yes,  they  did. 

Q.     Did  he  inspect  it  at  that  time? 

A.  He  didn't  know  anything  about  it,  he  just 
looked  at  it  but  he  didn't  know  anything  about  in- 
spection of  it. 

Q.     AVere  there  any  measurements  taken? 

A.  Yes,  apparently  one  of  you  on  the  table  did 
measure  that  ladder. 

Q.     Does  he  know  who  took  the  measurements? 

A.    Yes,  it's  you,  but  I  don't  know  your  name. 

Q.  I  see.  Does  he  recall  where  the  measure- 
ments were  taken,  that  is,  where  on  the  ladder? 

A.  He  saw  you  wiggling  the  bottom  of  the  lad- 
der to  see  how  much  leverage  there  was. 

Q.    Was  there  an}4,hing  at  the  top  of  the  ladder  ? 

A.     Yes,  he  was  jangling  the  top  of  the  ladder. 

Mr.  Hudson:     You  may  inquire. 

Cross  Examination 

Q.  (By  Mr.  Splawn) :  Do  you  know  David 
SAvier?  A.     Yes. 

Q.  AVas  he  picking  apples  in  the  orchard  on 
the  day  of  the  accident?  A.    Yes. 

Q.  Do  you  remember  how  close  he  was  picking 
apples  to  the  tree  where  your  wife  had  her  acci- 
dent? A.     He  don't  recollect. 

Q.  Did  you  see  him  at  the  place  where  the  acci- 
dent happened? 

A.     After  the  accident  happened? 

Q.  Immediately  after  the  accident  did  you  see 
David  Swier  there  where  the  accident  happened? 


^ 
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A.  After  he  reported  the  accident  he  saw  him. 
After  he  reported  the  accident  to  Mr.  Swier,  then 
he  came  back,  then  he  saw  him? 

Q.     Was  tliat  when  you  returned  from  the  house? 

A.    Yes.    [617] 

Q.  When  you  returned  from  the  house  you  saw 
David  Swier  where  your  wife  was  lying  on  the 
gromid  ? 

A.  There  was  three  persons,  apparently,  there 
when  he  arrived,  including  his  son. 

Q.     Including  his  son?  A.     Yes. 

Q.  When  you  mentioned  his  son,  did  you  mean 
David  Swier? 

A.     No,  his  son  followed  him. 

Q.  Was  David  Sevier  at  the  place  where  your 
wife  w^as  when  you  returned  from  the  house? 

A.  Yes,  he  was  there  when  he  returned  from 
the  house. 

Q.  When  you  left  to  go  to  the  house  did  you  see 
David  Swier  coming  over  to  where  your  wife  was? 

A.     Come  again. 

Q.  When  you  left  to  go  to  the  house,  did  you 
see  David  Swier  coming  over  to  where  your  wife 
was? 

A.     No,  quite  a  distance,  he  didn't  even  see  her. 

Q.  Who  else  was  at  the  place  where  your  wife 
was  when  you  got  back  from  the  house,  besides 
David  Swier? 

A.  When  he  came  back  there  was  already  two 
persons  working  on  the  wufe's  leg,  putting  splints 
on  it. 
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Q.    Was  one  of  those  persons  David  Swier? 

A.     Yes. 

Q.  Is  it  not  a  fact  that  you  did  not  go  to  the 
house  until  after  Mrs.  Swier  had  come  out  and  sent 
you  to  the  house?  [618] 

A.  Xo,  the}^  met  just  about  a  few  yards  from 
the  house,  Mrs.  Swier's  house,  then  both  went  to 
the  scene  of  the  accident.  She  called,  ^^  Walter, 
Walter.''  She  was  calling  for  Walter,  and  Wal- 
ter came.  He  met  her  a  few  yards  from  the  door- 
step. 

*         *         *         •*         Ti- 

ROSE    WONG 

the  plaintiff,  recalled  as  a  witness  in  her  own  behalf 
in  rebuttal,  resumed  the  stand  and  testified  further 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Hudson) :  You  recall,  of  course, 
the  accident  you  had  on  October  17,  1955,  which 
you  have  already  testified  about?  A.     Yes. 

Q.  Who  was  the  first  person  to  reach  you  after 
your  fall? 

A.  Marjory,  my  daughter,  had  been  picking 
on  the  tree  and  she  saw  it.  She  didn't  touch  me, 
she  saw  it  and  went  on.  [619] 

Q.     And  then  who  next?  A.     My  husband. 

Q.     And  who  next?  A.     Richard. 

Q.    And  who  next? 

A.     Dave  Smer  and  Mr.  Dart. 

Q.  Now,  did  anyone  go  to  anywhere  to  get  as- 
sistance? A.     Yes,  sir. 
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Q.     Who  were  tliey?  A.     My  huslmnd. 

Q.     No\Y,  what  was  Mr.  Dart  doing  for  you? 

A.    He  was  taking  my  picking  bag  off. 

Q.     You  were  lying  on  the  ground? 

A.  Yes.  Of  course,  they  buckle  back  of  the 
shoulders  so  there  was  movement  in  the  ux)per  part 
of  my  body,  but  I  was  on  the  ground. 

Q.     You  had  removed  the  picking  bag? 

A.     Yes,  sir. 

Q.  Now,  if  you  know,  immediately  following 
your  fall,  where  was  this  ladder? 

A.     It  was  on  the  ground. 

Q.     Now,  were  there  some  apple  boxes  there? 

A.  There  was  apple  boxes  to  the  right  of  the 
tree.  If  the  tree  was  here  (indicating)  and  I  were 
facing  it,  I  was  picking  facing  it,  then  the  boxes 
were  to  my  right.  [620] 

Q.  How  close  were  those  boxes  to  the  side  of 
your  ladder? 

A.  The  apple  boxes  were  placed  along  the  rough 
road  they  use  to  pick  the  apples  up.  There  is  a 
wagon  and  a  truck  or  a  tractor,  and  they  drove 
that  tractor  and  wagon  behind  it  to  pick  the  apples 
up.  The  apple  boxes  are  to  be  placed,  and  were 
placed  that  day,  along  that  road.  My  ladder,  when 
I  was  picking,  was  just  about  halfway  around  the 
tree,  so  the  boxes  lay  quite,  oh,  I  can't  measure 
distances  too  Avell,  but,  well,  the  apple  boxes  would 
have  been  much  farther  than  the  length  of  that 
ladder  away,  about  like  that  (indicating). 
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Q.  Now,  do  you  know  how  many  boxes  there 
were  there,  apple  boxes? 

A.    Well,  I  know  there  were  several,  yes,  sir. 

Q.     Do  you  know  how  they  were  stacked  ? 

A.  Yes,  they  were  stacked  one  on  top  of  the 
other,  to  conserve  space. 

Q.     And  how  high  were  they  stacked? 

A.  There  were  some  that  were  three  high,  yes, 
sir. 

Q.  Now,  when  the  ladder  was  on  the  ground 
where  was  it  in  location  to  the  boxes? 

A.  The  boxes  were  to  my  right,  the  ladder  had 
fallen  to  my  left;  I  was  this  way,  between  (indi- 
cating). 

Q.  Now,  3^ou  said  that  Mr.  Dart  was  assisting 
you  to  remove  your  picking  bag?  [621] 

A.     Yes,  sir. 

Q.  What  at  that  particular  time  did  Mr.  David 
Swier  do?  A.     He  picked  the  ladder  up. 

Q.     What  did  he  do  with  it? 

A.     He  placed  it  aside. 

Q.     Do  you  know  where  he  placed  it  aside? 

A.  No,  I  couldn't  see.  He  went  to  the  back  of 
my  head  and  my  eyes  couldn't  follow. 

Q.     He  removed  it  from  your  proximity? 

A.    Yes,  sir. 

Q.  Now,  do  you  recall,  Mrs.  Wong,  going  to  the 
Dependable  Ladder  Company  on  March  15,  1957? 

A.     Yes,   sir. 

Q.     Would  you  tell  me  who  was  there? 

A.     Yes,  I  can. 
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Q.     AVlio  was? 

A.  Myself,  my  husband,  Mr.  Kent  Wong,  Mr. 
Hudson,  Miss  Loveland,  Mr.  Mullins,  Mr.  Splawn, 
the  attendant  at  l>ependable  Ladder  Company,  and 
over  to  one  side  there  was  one  or  two  workmen; 
I  don't  know  how  many,  but  one  or  two. 

Q.     Do  you  recall  w^hat  w^as  done  there? 

A.     Yes,  I  do. 

Q.     AVill  you  tell  me  what  was  done? 

A.  The  ladder  was  brought  out  and  Mr.  Hud- 
son, Miss  Loveland,  [622]  Mr.  Mullins,  myself,  Mr. 
Wong,  and  the  attendant  all  gathered  around. 

Q.     Was  Mr.  Splawn  there? 

A.  Mr.  Splawn  was  there.  We  all  gathered 
around  and  you  asked  for  a  tape  measure.  I  didn't 
have  it  in  my  hands  but  I  saw  that  you  received 
one  from  the  attendant  and  forthwith  you  meas- 
ured the  ladder  both  at  the  bottom,  moving  the 
tongue,  and  at  the  top. 

Q.  Did  you,  personally,  observe  the  condition 
of  the  ladder  at  that  time,  Mrs.  Wong  ? 

A.     I  saw  it. 

Q.  Did  you  overhear  or  did  I  state  so  that  you 
did  hear  any  measurements  that  I  may  have  made? 

A.  I  know  that  you  had  placed  your  finger  on 
the  tape  measure.  I  cannot  tell  you  how  much  you 
said,  but  you  showed  it  to  Miss  Loveland  and  Mr. 
Mullins,  but  you  did  not  show  it  to  me,  personally. 
.  Q.  Now,  have  you  inspected  that  ladder  since 
it  has  been  in  the  courtroom?  A.     No,  sir. 
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Q.  I  wonder  if  you  would  step  down  and  look 
at  that  ladder,  if  you  please? 

A.     (Witness  leaves  stand  and  examines  ladder.) 

Q.  I  wish  you  would  observe  that  top  assembly, 
if  you  would,  please.  [623]  A.     Yes,  sir. 

Q.  I  wish  you  would  state  if  that  top  assembly, 
as  vou  see  it  now,  is  in  the  same  condition  as  when 
you  saw  it  on  March  15,  of  1957. 

A.     Xo,   sir. 

Q.     In  what  respect  is  it  different? 

A.  The  bolts,  the  burrs,  have  l)een  tightened  up 
on  the  end  of  the  bolt. 

Q.  Well,  at  least,  you  mean  the  slack  has  been 
taken  out  between  the  yoke  and  the  side  plate? 

A.     That  is  right. 

Q.     Or  the  side  of  the  hinge  and  the  side  plate? 

A.    Yes. 

Q.  Can  you  conveniently  move  that  tongue,  don't 
do  something  that  is  going  to  cause  you  to  fall. 

A.     (Witness  moves  portion  of  ladder.) 

Q.  Is  the  play  in  the  tongue  the  same  amoimt  as 
the  play  in  the  tongue  when  you  saw  it  in  the  De- 
pendable Ladder  Company  on  March  15,  '57? 

A.     No,  sir. 

Q.     Is  there  more  or  less?  A.     There  is  less. 

Mr.  Hudson:  Just  resume  your  seat,  please. 
You  may  inquire.  [624] 

Cross  Examination 
Q.     (By  Mr.  vSplawn)  :     I  assume  that  on  that 
occasion   yon    were   depending  upon  yonr   counsel 
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to  make  the  inspection  of  the  ladder,  or  did  you 
actively  participate  in  manipulating  the  ladder 
yourself?  A.     I  saw  him  move  it. 

Q.  Yes,  you  did  not  undertake  to  manipulate  the 
ladder  yourself,  did  you? 

A.     No,  sir,  I  didn't. 

Q.  At  that  time  did  you  make  any  close  inspec- 
tion of  the  ladder  as  to  detail? 

A.  I  stood  very  close  or  where  I  Avatched  them 
do  it,  3^es,  sir,  and  I  was  very  close  to  the  top  of 
the  ladder  where  I  could  get  a  good  view  of  it, 
yes,  sir.  I  remember  even  pointing  to  the  fact  that 
it  was  loose,  yes,  sir. 

Q.  Do  you  find  an^^hing  at  the  top  assembly  as 
it  is  now  other  than  the  tightening  of  the  burrs, 
as  vou  refer  to  it,  that  is  different  from  what  it 
was  as  you  observed  it? 

A.  I  don't  believe  that  I  can  tell  you,  I  am  not 
good  at  mechanical  construction.  I  observed  that 
it  was  loose. 

Q.     I  see. 

A.     It's  general  assembly  I  know  nothing  about. 

Q.  On  that  occasion  you  remembered  the  ladder 
was  the  one  which  you  had  been  using? 

A.     Yes,  sir. 

Q.  And  do  you  remember  when  using  it  it  was 
that  loose?  A.     Beg  your  pardon? 

Q.  Do  you  remember  that  the  ladder,  when  you 
were  using  it  to  pick  apples,  was  that  loose,  as 
you  have  described  it? 
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A.  Had  I  observed  a  flaw  hi  the  ladder,  I  cer- 
tainly AYOuld  have  told  him,  sir. 

Q.     Yes,  you  observed  none? 

A.  Not  to  the  minute  inspection,  no,  sir.  [626] 
*  *  -jf  *  ^ 

Q.  In  your  use  of  the  ladder,  while  you  were 
using  it  did  you  observe  any  looseness? 

A.  I  observed  nothing  that  I  felt  would  cause 
me  to  think  that  the  ladder  was,  there  was  some- 
thing wrong  with  it,  no,  I  didn't. 

Q.  And  as  you  set  the  ladder  and  used  it  to 
pick  apples  during  the  course  of  that  apple  pick- 
ing season  up  to  the  date  of  the  accident,  there  was 
nothing  up  there  that  caused  the  ladder  to  be  such 
that  you  felt  imsafe  on  it? 

A.  That  ladder  wasn't  in  continuous  use  ^vith 
me. 

Mr.  Hudson:  If  your  Honor  please,  she  just 
can't  answer  those  questions.  She  doesn't  know. 
If  she  had  a  ladder,  she  took  it,  she  is  not  a  me- 
chanic, she  doesn't  know  whether  there  is  a  defect 
or  not. 

The  Court:  I  think  she  said  she  didn't  have  that 
ladder  in  continuous  use. 

Mr.  Splawn:    May  I  make  another  question? 

The  Court:     All  right. 

Q.  (By  Mr.  Splawn):  Wliile  you  were  using 
the  ladder  was  [627]  there  any  looseness  of  it  that 
you  observed  at  all? 

A.     I  observed  nothing  to  make  me  tliiuk  that 
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the  ladder  was  not  UvSable  at  that  time,  if  it  liad 

been  so,  I  would  have  told  them. 

Q.  Well,  during  the  time  that  you  did  use  this 
ladder  were  you  conscious  of  any  looseness  of  the 
tongue  or  the  to})   assembly? 

A.     I  hadn't  observed  it  closely. 

Q.    Well,  were  you  aware  of  it? 

A.  I  knew  it  as  we  did  eveiy  ladder  we  used 
that  way. 

Q.  Well,  would  you  answer  my  question,  please, 
Mrs.  Wong.  Wei*e  you  aware  while  you  were  us- 
ing the  ladder  of  it  being  loose  at  all  in  the  top  as- 
sembly? 

A.     1  was  not  aware  of  the  looseness.   [628] 

*    *    -x-    *    * 

ROBERT  I.  BOUNDS 

recalled  as  a  witness  on  behalf  of  the  defendants  in 
rebuttal,  resumed  the  stand  and  testified  further  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Splawn) :  Will  you  please  state 
your  name?  A.     Robert  I.  Bounds. 

Q.     And  w^hat  is  your  profession? 

A.     Attorney  at  law. 

Q.    And  with  whom  are  you  associated  now? 

A.     With  Mr.  Splawn. 

Q.  Are  you  interested  in  this  present  lawsuit  in 
any  fashion? 

A.     Not  financially;  other  than  a  bystander. 

Q.  Do  you  appear  as  an  attorney  of  record  in 
this  case?  A.     I  do  not. 
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Q.  When  this  case  was  commenced  do  you  know 
whether  or  not  you  were  tlien  associated  wi.th  me 
as  a  partner?  A.     I  don't  believe  so. 

Q.  Bob,  this  last  Monday  morning  what  did  you 
and  I  do  with  [629]  respect  to  a  ladder? 

A.  Well,  you  i)icked  me  up  in  your  station 
wagon  at  my  home  at  eight  o'clock  in  the  morning. 

Q.     This  Avas  last  Monday  morning? 

A.     This  was  last  Monday  morning. 

Q.     All  right. 

A.  And  we  went  to  the  Dependable  Ladder 
Company. 

Q.     And  who  was  there? 

A.  You,  myself,  Mr.  Rossow,  and  there  were 
some  workmen  in  the  shop  whom  I  do  not  know. 

Q.     And  when  you  got  there,  what  took  place? 

A.  We  took  the  ladder  out  of  the  shop  and  put 
it  in  the  station  wagon. 

Q.  Incidentally,  where  the  shop  was,  do  you 
remember  as  to  how  the  door  was,  whether  it  was 
locked  or  unlocked?  A.     The  sliding  door? 

Q.    Yes. 

Mr.  Hudson:  If  the  Court  please,  I  don't  be- 
lieve that  makes  any  difference.  At  eight  o'clock 
in  the  morning  most  places  are  unlocked. 

The  Court.:     I  beg  your  pardon. 

Mr.  Hudson:  The  average  manufacturing  place 
is  unlocked. 

The  Court:     Well,  he  may  answer. 

A.  It's  my  recollection  that  the  door,  the  sliding 
door,    [630]    is  a  bolt  latch,   if  my  recollection  is 
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correct,  and  tliat  the  bolt  was  in  a  locked  position, 

that  is  my  recollection. 

Q.  (By  Mr.  Splawn) :  Do  you  remember  a 
padlock  that  someone  had  to  open? 

A.     1  frankly  don't  recall. 

Q.     I  see.     Well,  then,  what  did  we  do? 

A.  AVell,  the  ladder  was  inside  the  shop  beyond 
the  office,  it  was  on  the  north  wall  up  against  the 
w^all  with  the  tongue  facing  out  (indicating).  We 
picked  the  ladder  up  and  put  it  in  the  station 
wagon. 

Q.  In  that  position  where  the  ladder  was  as 
you  have  just  testified,  the  previous  week  on  any 
day  had  you  seen  that  ladder  in  the  same  position  ? 

A.     Yes,  it  was  in  the  same  position. 

Q.     Aiid  on  what  day  was  that? 

A.  I  l)elieve  it  was  Wednesday.  That  was  the 
day  that  Mr.  Hudson  and  Miss  or  Mrs.  Loveland 
were  tliere. 

Mr.  Hudson:  I  will  stipulate  that  that  gentle- 
man was  down  there  with  us  on  Friday.  He  was 
good  enough  to  accompany  us  because  Mr.  Splawn 
was  tied  up.     That  was  Friday  of  last  week. 

The  Couii:.:     All  right. 

Q.  (By  Mr.  Splawm)  :  You  were  there  on  the 
occasion  when  Mr.  Hudson  and  Miss  Loveland  were 
there  looking  at  the  [631]  ladder? 

A.     Yes,  that  is  correct. 

Q.  Were  you  there  all  the  time  with  them  while 
they  were  inspecting  the  ladder  last  Friday,  if  that 
is  the  date? 
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A.  Tfiere  was  probably  about  a  minute  and  a 
half  when — ^the  office  of  the  Dependable  Ladder 
Company  is  separated  by  a  partition  from  the  shop, 
a  glass  door — ^they  were  probably  a  minute  and  a 
half  in  there  when  I  was  still  in  the  reception  room 
but  I  could  see  them  in  the  other  room;  I  was  with 
them  there  at  all  times. 

Q.  When  we  picked  this  ladder  up  Monday 
morning,  as  you  have  testified,  was  the  ladder  when 
you  picked  it  u])  in  the  same  place  and  position 
it  was  when  it  wa.s  left  on  the  Friday  occasion  when 
you  were  there? 

A.     Yes,  in  the  same  position,  the  same  place. 

Q.     Well,  we  put  the  ladder  in  what,  then? 

A.     In  the  back  of  your  station  wagon. 

Q.     What  else  did  we  put  in  there? 

A.  We  put  in  three  boxes  of  dirt,  a  coil  of  bal- 
ing wire  and  a  box  of  apples  and  a  picking  bag. 

Q.     And  where  did  we  go? 

A.  We  came  directly  to  the  courthouse  here  and 
parked  on  a  side  street  in  a  meter  zone. 

Q.  1  see.  Do  you  remember  being  present  in 
my  office  on  Friday  afternoon  late  when  Mr.  Hud- 
son and  Miss  Loveland  [632]  were  in  my  office? 

A.     If  the  date  was  Friday,  I  recall  the  time. 

Q.  i\Tr.  Hudson  said  it  was  a  guess,  there  is  no 
dispute  about  it,  Bob,  do  you  rememl)er  Mr.  Hud- 
son asking  whether  or  not  we  would  see  to  it  tliat 
the  ladder  was  brought  to  the  courtroom? 

The  Court:    That  is  a  little  leadinir. 
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Mr.  Splawn:  Well,  I  am  sorry  if  it  is,  your 
Honor. 

The  Court:  You  can  ask  him.  I  don't  think 
there  is  any  question  about  that,  is  there? 

Mr.  Hudson:  Oh,  no,  I  will  stipulate  that  I 
said  to  him,  ''Homer,  be  sure  that  ladder  gets  up 
to   the    courthouse   Monday." 

The  Court:  All  right,  let's  move  along  with  this, 
I  think  we  are  taking  too  much  time. 

Mr.  Splawn:     I  am  very  sony,  I  am  trying  to 
H    go  as  fast  as  I  can. 

Q.  What  did  we  do  after  we  got  it  out  to  the 
car? 

I  don't  want  to  lead,  your  Honor. 

The  Court-:  Well,  ask  him  what  you  did.  He 
is  an  attorney,  he  can  tell  you. 

Mr.  Splawn:  I  know^,  I  am  sorry  I  am  holding 
things  up. 

A.  We  took  the  ladder  out  of  the  car,  you  car- 
ried the  ladder  up,  I  was  on  the  end  to  watch  that 
it  didn't  hit  [633]  anything  as  we  were  coming  up 
the  stairway,  brought  the  ladder  up  and  it  was  put 
into  the  corridor  on  the  south  end  of  this  court- 
room and  we  made  several  trips  up  bringing  the 
rest  of  the  baling  wire  and  apple  boxes  and  dirt, 
and  nothing  was  done  to  the  ladder.  It  was  set 
and  placed  there. 

Q.  (By  Mr.  Splawn) :  Did  we  leave  at  the 
same  time  or  not? 

A.     I  think  we  did,  my  best  recollection  is  we 

both  went  back  at  the  same  time.  [634] 
»  *  *  *  * 
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Mr.  Hudson:  Well,  this  is  the  only  time  that 
^Ye  can  i:)resent  a  motion  for  a  directed  verdict,  is 
it  not? 

The  Court:    Yes,  I  think  that  is  correct. 

Miss  liO^eland:  May  it  please  the  Couii:,  at  this 
time  on  behalf  of  the  plaintiff  we  A^dsh  to  ask  the 
Court  for  a  peremptory  instruction  directing  a  ver- 
dict in  favor  of  the  plaintiif  and  against  the  defend- 
ants Swier  in  this  case  in  accordance  with  the 
plaintiffs'  contentions  as  set  forth  in  the  pre-trial 
order.  This  motion  is  fomided  upon  a  failure  of 
any  evidence  upon  which  reasonable  people  [655] 
could  differ  or  upon  which  any  other  inferences 
could  be  dra^^^l  other  than  inferences  in  favor  of 
the  plaintiff. 

And.  secondly,  as  a  matter  of  law,  on  taking  up 
the  matter  of  law,  we  have  to  keep  in  mind,  first, 
the  admissions  of  the  parties  here  and  the  elements 
which  are  necessary  to  l^e  proven  before  plaintiff 
can  recover. 

We  have  an  admitted  fact  that  she  was  an  em- 
ployee of  the  defendant  and  an  admitted  fact  that 
in  the  coui^se  of  her  employment  and  using  a  ladder 
furnished  by  Mi\  Swier  she  sustained  a  fall  and 
that  an  injury  resulted.  We  also  have  the  major 
admitted  fact  that  it  was  the  duty  of  the  Swiers 
to  furnish  her  a  safe  ladder.  All  of  those  things 
are  admitted,  so  we  have  only  two  elements  left 
which  the  plaintiff  must  establisli  before  she  is 
entitled  to  recover.  One  is,  of  course,  the  measure 
of  her  damage,  and  that  measure  of  damages,  there 
has  l)een  no  e\adence  of  anv  kind  offered  to  contra- 
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diet  or  dispute  that  in  any  way.  Tluy  liave  not 
even,  no  attempt  was  made,  they  have  therefore 
accepted  it,  the  damages,  as  the  plaintiff  and  her 
witnesses  have  testified  to  them. 

Then,  we  come  to  the  very  important  and  crucial 
thing  here,  and  that  is  the  ladder  itself  and  the 
safety  of  that  ladder.  It  is  our  position  here  that 
as  a  matter  of  law  we  are  entitled  to  this  directed 
verdict  because  the  defendant's  own  evidence  brings 
forth  two  legal  [656]  propositions,  both  of  which  re- 
solves in  the  plaintiff's  favor.  The  first  one  is  an 
admission  on  their  part.  I  would  like  to  say  that 
there  is  no  exception  from  any  of  the  decisions  of 
the  State  or  Federal  Courts  that  I  was  able  to  find 
in  instances  where  a  party  either  directly  or  in- 
directly, by  fraud,  by  fabrication  of  evidence,  by 
tampering  \\ith  evidence,  by  altering  the  e^ddence, 
there  is  not  one  single  case  which  doesn't  follow 
and  state  the  iiile  that  is  laid  do^vn,  the  well-settled 
rule  that  all  efforts  by  either  j^arty  to  a  suit  di- 
rectly or  indirectly  to  destroy,  fabricate  or  sup- 
press evidence  is  in  the  nature  of  an  admission 
that  the  party  has  no  sufficient  case  unless  aided 
by  suppressing  eWdence  or  by  the  fabrication  of 
more  evidence.  That  particular  citation  was  from 
Silver  vs.  Northern  California  PoAver  Company — 
j  162  Pac.  412.  The  very  same  rule  is  stated  in  a 
I  Circuit  Court  of  Appeals  case  in  the  9th  Circuit, 
!  it  is  Silverbaum  vs.  U.  S.  arising  in  the  9th  Cir- 
!  cuit,  appearing  in  94  Fed.  (2d)  at  page  74,  and 
this  particular  language  appearing  at  page  762. 
That  case,  just  informational-wise,   concerned  the 
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alteration  of  logs  on  a  ship,  and  at  the  time  of  trial 
the  matter  of  alteration  was  presented  by  way  of 
evidence,  and  this  is  the  language  of  the  court, 
which  becomes  vevy  important  to  show  that  it  is 
not  only  an  admission  but  also  raises  a  presump- 
tion, but  here  it  is:  [657] 

''Once  you  find  there  has  been  tampering  with 
the  log,  as  the  court  has  said  on  many  occasions, 
the  court  looks  with  suspicion  at  the  whole  matter 
and  without  exception  each  case  holds  that  such 
conduct  was  with  the  consciousness  of  guilt  an  ad- 
mission that  the  original  was  defective  and  was 
adverse  to  their  interests." 

We  have  first,  then,  by  reason  of  law,  and  their 
witnesses,  their  own  witnesses,  an  admission  then 
by  operation  of  law  that  they  have  no  defense  here 
unless  something  was  done  to  the  evidence.  Then, 
once  this  evidence  comes  in  showing  an  alteration,  a 
fabrication,  then  we  have  a  legal  presumption  aris- 
ing, a  legal  presumption  which  the  defendant  then 
must  offer  evidence  to  overthrow  or  rebut,  other- 
wise that  presumption  stands  as  a  matter  of  law. 

I  would  like  to  again  read  from  the  Silver  case 
vs.  the  Northern  California  Power  Company.  In- 
cidentally, that  was  a  case  which  involved  some 
defective  electric  wire,  and  at  the  time  of  trial  the 
wires  were  brought  in  as  e^ddence  and  there  was 
testimony  to  the  effect  that  those  were  not  the 
wires  which  were  actually  involved  in  the  fire  or 
the  burning,  and  this  is  what  the  couri  said: 

"The  fabrication  of  evidence  is  calculated  to  raise 
a  presmnption  against  tlu^  party  who  has  recourse 
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to  such  practice  not  less  than  when  evidence  has 
been  suppressed  or  withheld. '^    [658] 

Going  to  the  Ninth  Circuit  case,  which  also  sets 
forth  the  presumption,  and  it  uses  this  language: 

"The  importance  of  a  log  in  determining  marine 
causes  has  always  been  recognized  in  courts  of  ad- 
miralty. The  alteration  of  log  I)ooks  by  alteration 
nnd  substitution  lias  long  been  condemned.  It  not 
only  casts  suspicion  on  the  whole  case  of  the  plain- 
tiff but  creates  a  strong  presumption  that  the 
erased  matter  was  adverse  to  their  own  testimony." 

We  now  have  by  their  own  testimony  a  presump- 
tion that  the  plaintiff  has  changed  the  evidence  in 
this  case.  We  have  Wigmore  on  "Evidence",  page 
120,  at  Sec.  278,  the  following  language: 

"It  has  always  been  understood,  the  inference, 
indeed,  is  one  of  the  simplest  in  human  experience, 
that  a  party's  falsehood  or  other  fraud  in  the  pres- 
entation of  his  cause,  the  fabrication  in  the  presen- 
tation of  evidence  by  bribery  or  spo/iation " 

and  certainly  we  have  that  here  in  the  testimony 
concerning  alterations : 

'' and  all  similar  conduct  is  receivable  against 


him  as  an  indication  of  his  consciousness  that  his 
case  is  a  weak  or  mifounded  one  and  from  that 
consciousness  may  be  inferred  the  fact  itself  of 
the  cause's  lack  ot*  truth  and  merit.  The  inference, 
thus,  does  not  apply  itself  necessarily  to  any  spe- 
cific effect  in  the  case  but  operates  [659]  indefi- 
nitely and  strongly  against  the  whole  mass  of  al- 
leged facts  constituting  his  case." 
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The  testimony  of  the  alteration,  the  testimony 
that  hy  their  witnesses,  that  the  ladder  at  this  trial 
is  not  in  the  same  condition  as  it  was  when  these 
people  first  saw  it,  does  not  affect  just  that  alone, 
it  goes  to  eveiy  fact,  everything  in  these  defend- 
ants' whole  case. 

There  are  numerous  Federal  cases  in  which  the 
very  same  rule  has  been  repeated  and  repeated  over 
and  over  again,  setting  forth  those  two  elements 
that,  first,  it  is  an  admission  on  that  party's  part 
that  he  has  no  case  or  he  has  no  defense;  secondly, 
once  that  testimony  is  in,  and  keeping  in  mind  the 
defendants'  own  testimony,  then  we  have  a  pre- 
sumption which  no  evidence  here  has  been  offered 
in  any  way  to  rebut  or  overthrow. 

We  have  Harvey  vs.  the  United  States — 215  Fed. 
(2d)  330.  U.  S.  vs.  Kelly— 219  Fed.  Sup.  217. 
Wilson  vs.  U.  S.— 162  U.  S.  13.  U.  S.  vs.  Wai-ren— 
160  Fed.  (2)  438.  In  each  of  them  they  say  that 
the  fabrication  of  any  evidence  to  establish  a  case 
or  to  establish  eridence,  if  it  is  criminal,  is  cogent 
evidence  either  that  they  have  no  defense,  they 
have  no  case,  or  if  it  is  criminal,  it's  e\idence  of 
guilt. 

So,  here  we  have  those  two  tilings  on  which  no 
[660]  evidence  or  testimony  of  any  kind  has  been 
offered.  We  have  by  operation  of  law  an  admis- 
sion that  they  had  no  case  unless  there  was  some 
change  in  the  evidence,  and  too,  a  presumption  right 
there  that  they  had  none,  and  once  that  presump- 
tion comes  into  being,  and  it  is  l)y  the  decision  of 
the  ('ircuit  Court,  then  they  must  rebut  or  over- 
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throw  that  by  stating  the  next  step  in  going  for- 
ward, which  hasn't  been  done. 

We  feel  that  under  these  circumstances  that  the 
Court  should  give  a  peremptory  instruction  direct- 
ing a  verdict  in  favor  of  the  plaintiff  in  the  case. 

The  Court:  I  think  the  motion  should  be  denied 
at  this  time.  I  think  it  makes  quite  a  difference 
whether  the  case  is  one  before  the  court,  as  the  ad- 
miralty cases  must  be,  or  before  a  court  with  a 
jury,   and   it   depends  upon  the  jurisdiction  to   a 

considerable  extent.  [661] 
*  *  *  *  -jt 

Court's  Instructions  to  the  Jury 
The  Court:  Now,  Gentlemen  of  the  Jury,  be- 
fore I  proceed  with  these  formal  instructions,  I 
think  I  should  give  you  a  word  of  explanation  if 
not  of  apology  for  their  length  and  perhaps,  com- 
plexity. I  know  it's  particularly  difficult  in  Fed- 
eral Court  Avhen  you  don't  get  a  typed  copy  of  the 
Court's  instructions,  as  you  do  in  State  Court.  It 
isn't  the  practice  here,  they  are  given  to  you  orally 
and  read  to  you,  and  then  you  have  to  remember 
them  as  best  you  can,  and  I  know  that  puts  a  very 
heavy  burden  upon  hirnian  memory,  but  in  a  case 
of  this  kind  presents  a  good  many  questions  of  law. 
It's  my  duty  to  instruct  you  concerning  them  fully 
and  accurately,  as  accurately  as  I  can. 

And  another  thing  that  perhaps  jurors  do  not 
appreciate,  and  that  is,  as  you  have  been  told  and 
will  be  [663]  told  again  by  formal  instructions,  the 
jurors  are  the  sole  and  exclusive  judges  of  the  facts. 
Now,  where  there  is  conflicting  testimony  and  con- 
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flicting  evidence,  I  have  no  means  of  knowing  how 
you  are  going  to  resolve  that  conflict  and  for  which 
side  you  will  finally  fijid,  so  far  as  the  facts  are 
concerned.  So  that  it  is  my  duty  to  give  you  the 
theories  of  both  sides  so  far  as  the  law  is  concerned, 
and  I  must  instruct  you,  on  the  one  hand,  what 
would  be  the  result  if  you  find  for  the  defendants' 
version  in  certain  particulars  or,  on  the  other 
hand,  what  would  be  the  result  if  you  find  for  the 
plaintiffs.  That  is  the  reason  that  I  am  obliged 
to  give  some  of  these  instructions  that  might,  at 
first  blush,  seem  to  be  inconsistent.  I  don't  think 
tliat  they  are  if  they  are  viewed  in  that  light. 

Now,  before  I  start  out,  too,  I  think  I  should 
say  that  wliile  I  am  not  trying  to  detract  from  my 
foraial  opinions  or  from  my  fomial  instructions 
which  it  is  your  duty  to  follow  as  best  you  can,  I 
think  it  might  help  you  and  I  would  say  aid  you, 
so  far  as  the  question  of  lial)ility  is  concerned, 
aside  from  the  question  of  damages,  that  this  case 
is  neither  so  complex,  in  my  judgment,  and  so  com- 
plicated as  the  volume  of  evidence  and  the  length 
of  time  that  was  spent  here  would  indicate.  Basic- 
ally, your  ]:)roljlem  here  is  to  find  from  this  evi- 
dence whether  Mr.  and  Mrs.  Swier,  the  defendants, 
furnished  a  reasonably  safe  [664]  ladder  to  Mi*s. 
Wong  to  ])ick  these  apples.  If  they  didn't  fuiTiish 
a  reasonably  safe  ladder  and  as  a  direct  result  of 
it  Mrs.  Wong  fell  with  the  ladder  or  it  fell  with 
her  and  she  was  injured,  tlu^n  the  defendants  are 
liable  to  her  in  whatever  you  find  to  be  the  reason- 
able and  proper  damages  for  the  injuries,  assuming 
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that  the  defenses  here  of  assumption  of  risk  and 
contributory  negligence  have  not  been  established 
as  I  will  define  those  to  you  in  the  course  of  these 
instructions. 

If,  of  course,  either  of  the  defenses  has  been 
established,  then  you  should  find  for  the  defend- 
ants. 

Now,  it  is  my  duty  to  instruct  you  as  to  the 
law  of  the  case  and  it  is  your  duty  to  follow  my 
instructions.  A  Judge  of  a  Federal  Court  has  the 
right,  if  he  chooses  to  exercise  it,  to  comment  on 
the  e^ddence,  but  T  am  not  going  to  try  to  invade 
your  functions,  and  I  will  not  consciously  make 
any  extended  comments  on  the  evidence.  If  I 
should  do  so,  however,  I  want  you  to  remember 
that  while  it  is  your  duty  to  follow  my  instructions 
as  to  the  law,  you  may  consider,  but  you  are  not 
obliged  to  follow,  any  comments  that  I  may  make 
as  to  the  facts  of  the  case  or  what  the  facts  indi- 
cate or  show  on  that  point.  On  that  point  you  are 
the   sole   judges. 

Your  verdict  should  be  based  only  upon  these 
instructions  and  upon  the  evidence  admitted  in 
this  case.  [665]  You  should  not  consider  the  finan- 
cial ability  of  the  one  or  the  necessities  of  the 
other;  neither  should  sympathy  or  prejudice  have 
any  place  in  your  deliberations,  for  all  parties  are 
equal  before  the  law  and  all  are  entitled  to  exact 
justice. 

The  order  in  which  the  instructions  are  given 
has  no  significance  as  to  their  relative  importance, 
and  you  should  not  single  out  any  particular  in- 
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struction  and  place  undue  emphasis  upon  such  in- 
struction, but  should  consider  the  instructions  as 
a  whole. 

Now,  the  jury,  as  I  said  before,  has  the  sole  re- 
sponsibility and  duty  to  decide  questions  of  fact 
from  the  evidence,  and  the  judge  has  the  sole  re- 
sponsibility and  duty  to  decide  questions  of  law. 

As  I  have  heretofore  informed  you,  I  have  dis- 
missed from  this  case  the  defendants  Dr.  James  E. 
Zimmerman  and  the  Yakima  Valley  Memorial  Hos- 
pital Association,  for  the  reason  that  I  concluded 
from  the   evidence   submitted  that  only  questions 
of  law  were  involved  as  to  them,  and  I  decided 
those  questions  in  their  favor.     There  remains  for 
your  consideration,  then,  only  the  issues  as  between 
the  plaintiffs  Rose  Wong  and  Kent  Wong,  and  the 
defendants  Walter   Swier   and   Laura   Swier,   his 
wife.    For  convenience  in  giving  you  these  instruc- 
tions I  shall  refer  to  defendants  Walter  Swier  and 
Laura  Swier  as  if  they  were  the  only  [GGG]  defend- 
ants in  the  case,  since  they  are  the  only  remaining 
defendants  herein,  and  when  I  say  ^  ^defendants," 
therefore,  I  mean  defendants  Swier  and  Avife.  Also, 
hereafter,  as  a  matter  of  convenience,  T  shall  refer 
to  Rose  Wong  as  if  she  were  the  only  plaintiff.  You 
are  to  decide  the  issues  just  as  if  the  Swiers  had 
been  the  only  defendants  from  the  outset  of  the 
iv\'i\].     You  are  not  to  di'aw  any  inference  whatso- 
ever, either  in  favor  of  or  against  the  Swiers  be- 
cause  1   have  dismissed  Dr.   Zimmennan   and   the 
liospital  from  the  case. 

The  pre-tn'al  ordc^r  which  is  approved  by  the  at- 
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tomeys  for  the  parties  and  signed  hy  the  judge  of 
the  court  i)rior  to  the  commencement  of  the  trial, 
sets  out  the  admitted  facts,  the  contentions  of  the 
pai'ties  and  a  statement  of  the  issues  of  fact  which 
it  is  your  duty  to  decide.  The  admitted  facts  which 
T  shall  recite  to  you,  are  to  be  taken  by  you  as 
estal)lished,  as  it  is  not  necessary  to  produce  any 
testimony  or  evidence  to  prove  an  admitted  fact. 
Admitted  facts  in  the  present  case  are  as  follows : 
Plaintiff,  Rose  Wong,  was  on  October  17,  1955, 
in  the  employ  of  the  defendants  Walter  Swier  and 
I^aura  Swier,  and  as  such  employee  she  used  a  lad- 
der furnished  by  the  defendants.  The  defendants 
were  under  a  duty  to  furnish  [667]  plaintiff  a  safe 
ladder.  Plaintiff*  sustained  injuries  by  reason  of  a 
fall  from  the  ladder  in  the  course  of  her  employ- 
ment. 

The  contentions  of  the  parties  are  only  what  they 
claim  and  hope  to  prove.  They  are  not  evidence 
and  should  not  be  considered  as  such. 

The  contentions  of  the  plaintiff  are  as  follows: 
The  ladder  furnished  to  plaintiff  Rose  Wong  by 
the  defendants  Swier,  was  unsafe,  defective  and 
dangerous,  of  which  fact  plaintiff  was  ignorant. 
Defendants  knew  the  defective  and  dangerous  con- 
dition of  the  ladder  but  failed  to  warn  the  plaintiff 
of  its  condition.  The  defective  and  unsafe  condi- 
tion of  the  ladder  included,  but  was  not  limited  to: 
(a)  The  metal  plate  and  bolt  assembly  at  the  top 
of  the  ladder  was  defective  and  (b)  The  tongue 
of  the  ladder  was  defective.  The  plaintiff's  fall 
was  proximately  caused  by  the  defective  condition 
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of  the  ladder,  and  by  reason  thereof  she  sustained 
a  compound,  comminuted  fracture  of  the  left  ankle 
which  involved  the  distal  end  of  the  shaft  of  the 
tibia  and  fibula,  and  was  otherwise  injured.  As  a 
proximate  result  of  the  negligence  of  the  defend- 
ants, plaintiff  has  sustained  permanent  injuries  and 
disabilities,  consisting  of  a  shortening  of  the  left 
leg,  permanent  and  severe  scarring,  permanent  and 
continual  pain,  and  will  be  prevented  from  carry- 
ing on  [668]  any  occupation  and  from  caring  for 
her  family,  and  has  suffered  and  will  continue  to 
suffer  great  pain  of  body  and  mind.  Plaintiff 
claims  special  damages  in  the  amount  of  $3392.57 
and  general  damages  in  the  sum  of  $97,600,  and 
contends  that  she  will  continue  to  incur  expenses 
for  medical  attention,  hospitalization,  drugs  and 
orthopedic  appliances. 

The  contentions  of  the  defendants  are  as  fol- 
lows : 

Plaintiff  assmned  whatever  risks  were  entailed 
in  the  condition  of  the  ladder  or  the  use  made 
or  expected  of  it.  Plaintiff,  in  the  use  of  the  lad- 
der, was  negligent  in  that  she  endeavored  to  use 
it  while  she  was  in  an  unbalanced  position,  en- 
deavoring to  pick  fruit  at  an  angle  and  at  a  dis- 
tance from  the  ladder,  so  as  to  cause  her  and  the 
ladder  to  become  unbalanced  and  fall;  or,  that  l)e- 
cause  of  the  way  in  which  she  feJl  and  the  ladder 
fell,  she  did  not  set  it  properly  in  the  first  instance; 
or,  in  the  use  of  the  picking  bag,  she  positioned 
it  so  that  it  obstructed  or  impaired  the  use  of  the 
ladder,  and  put  her  in  an  unbalanced  position  with 
respect  to  the  ladder;  or  she  was  not  attentive  to 
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the  fact  that  she  was  in  an  unbalanced  position; 
or  was  not  paying  sufficient  attention  to  the  fact 
that  in  the  use  of  the  ladder  she  could  not  extend 
her  body  to  the  degree  and  angle  which  she  must 
have  done;  or,  she  permitted  herself  to  slip  on 
the  rung  of  the  ladder  [669]  on  which  she  was 
standing  so  that  she  did  not  have  a  firm  footing. 
The  issues  of  fact  which  it  is  the  duty  of  the 
jury  to  decide  in  this  case  are  as  follows: 

(1)  Was  the  ladder  furnished  by  the  defendants 
so  defective  and  unsafe  in  the  respects  claimed  by 
the  plaintiff  that  it  was  not  a  safe  ladder  for  the 
use  for  which  it  was  intended  and  furnished? 

(2)  Did  the  x^laintiff,  Rose  Wong,  assume  the 
risk  of  the  defective  and  unsafe  condition  of  the 
ladder,  if  any,  and  the  risk  of  using  the  ladder  in 
its  actual  condition? 

(3)  Was  the  plaintiff  negligent  in  the  use  of 
the  ladder  in  the  respects  contended  by  the  de- 
fendants ? 

(4)  If  plaintiff  sustained  injury  as  a  proximate 
result  of  the  negligence  of  the  defendants,  what  is 
the  extent  and  character  thereof,  and  in  what 
amount  should  she  be  compensated  therefor? 

The  plaintiff  has  the  burden  of  proving  by  a 
fair  preponderance  of  the  evidence  the  contentions 
as  above  stated,  that  the  defendants  were  negli- 
gent in  furnishing  her  a  defective  and  unsafe  lad- 
der for  her  use  in  picking  apples;  and  the  defend- 
ants have  the  burden  of  proving  by  a  fair  pre- 
ponderance of  the  e\ddence  their  contentions  that 
the  plaintiff  assumed  the  risk  of  using  the  ladder, 
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and  [670]  that  there  was  contributory  negligence  on 
her  part — that  is  to  say,  that  her  own  negligence 
proximately  and  substantially  contributed  to  cause 
her  fall  and  resulting  injury. 

The  term  '^proximate  cause''  means  that  cause 
which  in  a  direct,  unbroken  sequence  produces  the 
injury  complained  of  and  without  wiiich  such  in- 
jury would  not  have  happened. 

The  term  ''fair  preponderance  of  the  evidence" 
means  the  greater  weight  of  credible  evidence  in 
the  case.  It  does  not  necessarily  mean  the  evidence 
of  the  greater  nmnber  of  witnesses,  but  means  that 
evidence  which  carries  the  greater  convincing  power 
to  your  minds. 

The  term  '^burden  of  proof"  means  the  burden 
of  producing  evidence  which  fairly  preponderates 
over  the  opposing  evidence. 

"Negligence''  is  the  f^ulure  to  exercise  reason- 
able and  ordinary  care  and  by  the  term  "reasonable 
and  ordinaiy  care"  is  meant  tJiat  degTee  of  care 
which  an  ordinarily  careful  and  prudent  person 
W'ould  exercise  under  the  same  or  similar  circum- 
stances or  conditions.  Negligence  may  consist  in 
the  domg  of  some  act  which  a  reasonably  pnident 
person  w^ould  not  do  under  the  same  or  similar 
circumstances,  or  in  the  failure  to  do  something 
which  a  reasonably  prudent  person  would  have 
done  under  the  same  or  similar  circumstxmces. 

"Contributory  negligence"  is  negligence  or  want 
of  care,  as  herein  defined,  on  the  part  of  a  person 
suffering  injury  or  damage  which  ])roximately  con- 
tributes to  cause  the  injury  and  damage  complain(Hl 
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of.  Contributory  negligence  bars  recovery  on  the 
part  of  a  person  suffering  injury  or  damage,  even 
though  the  opposing  party  is  guilty  of  negligence. 

Now,  a  master  or  employer  has  a  positive  duty 
to  warn  an  employee  of  a  hidden  or  latent  danger, 
danger  a.bout  which  he  knows  or  in  the  exercise  of 
reasonable  care  should  have  known,  existing  in  the 
tools  or  instrumentalities  furnished  by  the  employer 
for  the  employee's  use,  and  this  duty  extends  to  all 
dangers  in  connection  with  the  work  or  tools  and 
instrumentalities  of  which  he  knows,  or  in  the  ex- 
ercise of  reasonable  care,  he  should  have  known, 
which  are  not  obvious  and  apparent  to  the  employee. 

You  are,  therefore,  instructed  that  if  you  find 
by  a  preponderance  of  the  evidence  that  defendants 
knew,  or  by  the  exercise  of  reasonable  care  should 
have  known,  that  the  ladder  was  not  safe  for  use 
by  the  plaintiff  and  that  such  use  was  dangerous 
or  likely  to  become  dangerous  when  used,  and  that 
danger  was  neither  obvious  nor  apparent  to  the 
plaintiff,  then  you  are  instructed  that  the  defend- 
ants Swier  had  a  positive  duty  to  warn  the  plain- 
tiff of  said  danger,  if  any,  and  if  they  failed  in 
this  respect,  [672]  I  instruct  you  that  they  were 
negligent,  and  if  such  negligence  was  a  proximate 
cause  of  plaintiff's  injuries,  your  verdict  should  be 
in  favor  of  the  plaintiffs,  imless  you  find  that  re- 
covery by  plaintiff  is  barred  by  contributory  negli- 
gence or  assmnption  of  risk. 

If  you  find  by  a  fair  preponderance  of  the  evi- 
dence and  under  the  Court's  instructions  that  the 
plaintiff  was  negligent  and  that  negligence,  if  any, 
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proximately  and  substantially  contributed  to  cause 
her  fall,  then  your  verdict  should  be  for  the  de- 
fendants. 

Now,  you  gentlemen  are  the  sole  and  exclusive 
judges  of  the  evidence  and  of  the  credibility  of  the 
several  witnesses  and  of  the  weight  to  be  attached 
to  the  testimony  of  each.  In  weighing  the  testi- 
mony of  the  witness  you  have  a  right  to  consider 
his  demeanor  upon  the  witness  stand,  the  apparent 
fairness  or  lack  of  fairness,  the  apparent  candor  or 
lack  of  candor  of  such  witness,  the  reasonableness 
or  unreasonal)leness  of  the  story  such  ^^dtness  re- 
lates, and  the  interest,  if  any,  you  may  believe  a 
witness  feels  in  the  result  of  the  trial,  and  any  other 
fact  or  circiunstance  arising  from  the  evidence  which 
appeals  to  your  judgment  as  in  an3rwise  affecting 
the  credibility  of  such  witness,  and  to  give  to  the 
testimony  of  the  several  witnesses  just  such  de- 
gree of  weight  as  in  your  judgment  it  is  entitled 
to  receive.  [673] 

You  will  be -slow  to  believe  that  any  Avitness  has 
testified  falsely  in  the  case,  but  if  you  do  believe 
that  any  mtness  has  wilfully  testified  falsely  to 
any  material  matter,  then  you  are  at  liberty  to  dis- 
regard the  testiniony  of  such  witness  entirely,  ex- 
cept insofar  as  the  same  may  be  corroborated  by 
other  credible  evidence  in  the  case. 

Now,  evidence  of  any  oral  admission  claimed  to 
have  been  made  outside  of  court  by  any  party  in 
a  civil  cas(^  such  as  this  ought  to  be  viewed  with 
caution. 

Now,  you  have  heard  tlie  tc^stimoiiy  of  witnesses 
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wlio  have  given  (nidence  and  testified  as  experts  in 
tins  case.  Tliis  class  of  testimony  is  proper  and 
competent  concerning  matters  involving  special 
knowledge  or  skill,  or  experience  upon  some  sub- 
ject which  is  not  Avithin  the  realm  of  the  ordinary 
experience  of  mankind  and  which  requires  special 
research  and  studv  to  understand.  The  law  allows 
those  skilled  in  that  special  branch  to  express  opin- 
ions and  upon  a  hypothetical  state  of  facts  stated 
to  them  to  say  whether  or  not,  according  to  their 
experience  and  research,  a  fact  may  or  may  not 
exist.  But  nevertheless,  while  their  opinions  are 
allowed  to  be  given,  it  is  entirely  within  the  prov- 
ince of  the  jury  to  say  what  weight  shall  be  given 
to  them.  The  juroi's  are  not  bound  by  the  testi- 
mony of  the  expert;  his  testimony  is  to  be  weighed 
as  that  of  any  other  witness;  just  as  far  as  his 
testimony  [674]  appeals  to  your  judgment,  convinc- 
ing you  of  its  truth,  you  should  adopt  it;  but  the 
mere  fact  that  the  witness  w^as  called  as  an  expert 
and  gave  opinions  u.pon  a  particular  point,  does 
not  necessarily  obligate  the  jury  to  accept  his  opin- 
ions or  conclusions. 

An  employer  has  a  duty  to  provide  his  employee 
with  reasonably  safe  tools  and  appliances  for  the 
use  required  of  them,  and  it  is  the  employee's  duty 
to  exercise  due  care  to  avoid  injury.  These  duties 
are  reciprocal  and  exist  by  implication  based  upon, 
the  contract  of  employment.  The  implied  duty  of 
each  is  measured  by  the  standard  of  ordinary  care. 
The  employer  discharges  his  duty  when  he  provides 
tools  or  appliances  that  are  of  ordinarv  character 


368  Bose  Wong  and  Kent  Wong  vs, 

ajid  reasonably  safe.    He  is  not  required  to  provide 
the  newest  and  best. 

The  defendants  were  under  a  duty  to  furnish  to 
Rose  Wong  a  reasonal)ly  safe  ladder  for  her  use 
in  her  employment. 

If  you  find  from  a  preponderance  of  the  evidence 
that  the  ladder  furnished  by  defendants  was  not  a 
reasonably  safe  ladder  but  was  defective  and  that 
as  a  result  of  such  defective  condition  of  the  lad- 
der, plaintiff  fell  and  sustained  injuries,  then  you 
are  further  instructed  that  the  defendants  are  re- 
sponsible not  only  for  the  injuries  sustained  by 
plaintiff  as  a  i*esult  of  the  fall  from  the  [675]  lad- 
der, but  that  defendants  are  further  responsible  for 
any  damages  or  injuries  resulting  to  her  by  reason 
of  the  subsequent  negligent  acts  or  conduct,  if  any 
you  find,  of  Dr.  James  E.  Zimmerman  and  Yakima 
Valley  Memorial  Hospital  Association,  or  either 
of  them,  in  the  care  and  treatment  of  the  injuries 
sustained  by  said  plaintiff  as  a  result  of  the  fall 
from  the  ladder. 

Now,  a  plaintiff  who  is  contributor] ly  negligent, 
as  such  term  has  been  defined  to  you,  cannot  recover 
from  the  defendants,  irrespective  of  negligence,  if 
any,  on  the  part  of  the  other  party,  the  defend- 
ants. 

A  master  must  be  held  to  l)e  aware  that,  if  he 
permits  the  appliances  which  he  furnishes  to  his 
employees,  for  their  usx^  in  the  conduct  of  his  busi- 
ness, to  become  defective,  his  employees  in  using 
the  same  \u  the  reasonal)l(^  and  necessary  course  of 
their  e]n])loyment  are  lik(Ov  to  suffer. 
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One  who,  as  servant  or  employee,  enters  into  the 
service  of  another,  assumes  by  his  contract  of  em- 
ployment the  risk  of  all  dangers  ordinarily  incident 
to  the  work  upon  which  he  engages,  and  also  the 
extraordinary  risks  of  employment  if  they  are  open 
and  api^arent,  although  due  directly  to  the  master's 
negligence. 

If  you  find  by  a  fair  preponderance  of  the  evi- 
dence and  luider  the  Court's  instructions  that  the 
plaintiff  [677]  assumed  the  risk  of  what  befell  her, 
then  slie  cannot  recover  from  the  defendants  Swier, 
irrespective  of  negligence,  if  any,  on  their  part. 

Now,  every  accident  does  not  necessarily  estab- 
lish a  cause  of  action  warranting  recovery  by  the 
injured  party.  Accidents  may  occur  for  which  no 
one  is  to  l:)lame. 

An  imavoidable  accident  is  an  unintended  occur- 
rence which  could  not  have  been  prevented  by  the 
exercise  of  reasonable  care.  There  is  no  liability 
for  unavoidable  accidents. 

If  this  accident  should  be  considered  by  you  to 
have  been  unavoidable,  then  you  should  return  a 
verdict  for  the  defendants. 

Now,  if  you  return  a  verdict  for  the  plaintiffs, 
then  in  the  determination  in  the  amount  of  the  ver- 
dict, you  should  not  indulge  in  speculation  or  con- 
jecture, nor  be  swayed  by  sympathy  or  prejudice, 
but  should  be  guided  wholly  by  the  evidence  and 
law.  Damages  awarded  should  be  compensatory. 
That  is  to  say,  you  should  award  such  an  amount 
as  in   your  judgment   will   fairly   and   adequately 
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pecuniarily  compensate  the  injured  person  for  the 
loss  and  damage  sustained. 

According  to  mortality  tables,  a  woman  of  the 
age  of  Rose  Wong,  who  on  October  17,  1955,  liad 
attained  the  completed  age  of  45  years,  has  a  life 
expectancy  of  [678]  25  years  and  77  days. 

It  is  proper  for  you  to  consider  the  life  expec- 
tancy of  Rose  Wong  in  arriving  at  your  verdict. 
However,  it  is  not  to  l>e  understood  by  you  as  a 
conclusive  formula  for  mathematical  computation 
of  damages. 

Her  life  expectancy,  according  to  the  mortality 
tables,  may  be  considered  together  with  all  other 
evidence  as  to  health,  constitution,  habits  and  occu- 
pation of  Rose  Wong. 

Now,  before  I  give  you  this  instruction  on  the 
measure  of  damages,  I  wish  to  comment  briefly  that 
this  instruction  is  not  intended  to  indicate  in  any 
way  what  I  think  should  be  your  verdict.  I  have 
no  means  of  telling  in  advance  whether  you  will 
find  that  the  plaintiff  is  entitled  to  recover  or  find 
for  the  defendant.  In  case  you  do  find  for  the 
plaintiff,  then,  of  course,  you  will  have  use  for 
these  instructions  as  to  measure  of  damages.  For 
that  reason  I  give  them  to  you  now. 

If  from  the  evidence  and  these  instructions  you 
fiiKl  that  the  plaintiffs  are  entitled  to  recover,  then 
you  will  award  damages  in  such  amount  as  in  your 
judgment  Avill  fully  compensate  Rose  Wong  for 
the  injuries  and  damages  which  she  has  sustained. 
In  assessing  such  damag(^s,  you  shall  take  into  con- 
sideration the  nature  and  extent  of  her  injuries,  the 


Walter  Swier  and  Laura  A,  Swier         371 

physical  and  mental  pain  and  snffering  endured 
[679]  by  her  prior  to  the  time  of  this  case,  and 
the  reasonable  expenses  for  medical,  hospital,  nurs- 
ing, drugs  and  orthopedic  appliances,  all  insofar 
as  the  above  items  have  been  established  by  a  pre- 
ponderance of  the  evidence.  You  are  also  instructed 
that  if  you  find  that  plaintiff  has  established  by  a 
preponderance  of  the  e^ddence  that  she  will  neces- 
sarily endure  in  the  future  physical  and  mental 
pain  and  suffeiing  resulting  from  said  injuries,  or 
that  she  has  incurred  any  pennanent  injury  or  dis- 
al)ility  as  a  i*esult  of  said  injuries,  or  that  her 
earning  power  or  capacity  for  the  future  has  been 
impaired  as  a  proximate  result  of  said  injuries, 
then  the  law  leaves  it  to  the  soimd  discretion  of  the 
jury  to  fix  the  amount  of  damages,  taking  into  con- 
sideration those  of  the  above  items  which  have  been 
established  by  a  preponderance  of  the  evidence. 

In  no  event  shall  you  bring  in  a  verdict  for  more 
than  or  in  excess  of  $100,000,  the  amount  asked 
for  by  the  plaintiff  in  the  pre-trial  order. 

Now^,  in  arriving  at  your  verdict,  if  you  should 
find  for  the  plaintiff,  you  are  not  permitted  to  add 
togethei*  different  amounts  representing  the  respec- 
tive views  of  different  jurors  and  to  divide  the 
total  by  twelve,  or  by  some  other  figures,  intending 
to  represent  the  number  of  jurors  or  ideas  repre- 
sented. Any  such  figure  would  result  in  a  ''quo- 
tient verdict,"  would  be  contrary  [680]  to  law,  and 
would  be  in  violation  of  your  oaths.  You  are,  of 
course,  to  give  consideration  to  each  other's  views 
and  reasoning  and   honestly  endeavor  to  reach  a 
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verdict,  but  such  common  agreement  is  to  be  based 
upon  the  final,  honest  belief  of  the  jurors  and  must 
not  ])e  arrived  at  by  that  mechanical  process  of  ad- 
dition and  division  which  constitutes  a  quotient 
verdict. 

During  the  course  of  the  trial  I  have  occasionally 
asked  questions  of  a  witness  in  order  to  bring  out 
facts  not  then  fully  covered  in  the  testimony  or  not 
brought  out  clearly  as  I  thought,  anyway.  Do  not 
assume  that  because  I,  as  Judge,  have  asked  these 
questions,  or  participated  to  that  extent  in  the  trial, 
that  I  hold  any  opinion  on  the  matters  to  which 
my  question  related.  Remember  at  all  times  that 
the  jury  are  at  liberty  to  disregard  all  comments 
of  the  Judge  in  arri\'ing  at  their  o\^^l  findings  as 
to  the  facts,  from  the  evidence  in  the  case. 

It  is  the  duty  of  the  Judge  to  admonish  an  at- 
torney who,  out  of  zeal  for  his  cause,  does  something 
which  is  not  in  keeping  with  the  rules  of  evidence 
or  procedure.  You  are  to  draw  no  inference  against 
the  side  to  w^hom  an  admonition  of  the  Judge  may 
))e  addressed  during  the  trial  of  any  case. 

It  is  the  duty  of  attorneys  on  each  side  of  a  [681] 
case  to  ol)ject  when  the  other  side  offers  testimony 
or  other  evidence  which  couns(^l  ])elieves  is  not 
pT*oy)erly  admissible.  It  is  the  duty  of  the  Judge 
to  dc^cide  whether  under  the  rules  of  evidence  such 
testimony  or  other  evidence  may  be  received. 

Whenever  the  Judge  sustains  an  objection  to  an 
offer  of  evidence,  the  jury  are  not  to  consider  in 
thcii-  dclibt^rations  either  the  offer  or  ihv  objectiou, 
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or  tlie  ruling  the  Judge  in  rejecting  the  offered 
evidence. 

Thus,  when  the  Judge  sustains  an  objection  to  a 
question,  the  jury  are  to  disregard  the  question, 
and  may  draw  no  inference  from  the  wording  of 
it  or  speculate  as  to  what  the  witness  would  have 
said  if  permitted  to  ausAver.  Nor  may  the  jury 
assume  an  attorney  has  objected  to  a  question  be- 
cause he  expected  the  answ^er,  if  given,  would  be 
inifavora]3le  to  his  side  of  the  case. 

By  allowing  evidence  to  be  introduced  over  the 
objection  of  coinisel,  the  Judge  does  not,  miless 
expressly  stated,  indicate  any  opinion  as  to  the 
weight  or  effect  of  such  evidence.  As  stated  be- 
fore, the  ^nry  are  the  sole  judges  of  the  credibility 
of  all  witnesses  and  the  weight  and  effect  of  all 
evidence. 

I  might  also  say  that  I  tried  to  be  fair  and  im- 
partial in  this  case.  I  haven't  intended  to  indi- 
cate what  I  thought  your  verdict  should  be  or  I 
haven't  intended  [682]  to  favor  one  side  against 
the  other.  If  anything  I  have  said  or  done  in  the 
course  of  this  trial  should  give  you  that  impres- 
sion, please  wipe  it  from  your  minds  and  disre- 
gard it,  because  I  have  not  intended  to  give  any 
such  impression. 

Now,  just  a  word  about  your  deliberations  here: 
the  verdict,  as  I  have  said  before,  when  it  is  finally 
agreed  upon  should  reflect  the  best  judgment  of 
each  individual  juror,  but  you  don't  have  to  have 
very  much  experience  in  human  affairs,  and  you 
men  are  experienced  individuals,  to  appreciate  that 
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no  hvelve  people  could  agree  upon  any  important 
question  unless  there  is  a  good  deal  of  spirit  of 
give  and  take.  And,  of  course,  these  issues  have 
to  be  decided  by  juries,  and  in  a  case  of  this  kind 
in  Federal  Court  the  verdicts  have  to  be  unani- 
mous, so  that  my  only  suggestion  is  that  you  ap- 
proach the  question  of  decision  in  this  case,  the 
bringing  in  of  your  verdict,  mth  an  open  mind 
and  a  cooperative  spirit,  and  listen  to  wliat  your 
fellow  jurors  have  to  say  and  consider  what  they 
have  to  say,  although,  of  course,  the  final  responsi- 
I)ility  is  on  you  and  you  should  feel  that  the  ver- 
dict represents  your  judgment  when  you  agree  to 
it.  I  would  suggest,  too,  that  it  is  best  not  to  ex- 
press too  strong  an  opinion  one  w^ay  or  the  other 
when  you  finst  go  into  the  jury  room,  because  very 
often  somebody  says,  "Well,  I  think  so  and  so," 
[683]  a  matter  of  personal  pride  enters  into  it,  and 
it  is  difficult  to  get  them  to  change  aromid  and 
perhaps  embarrassing  for  them  to  change,  so  I 
think  that  you  should  always,  before  making  up 
your  minds,  discuss  the  matter  openly  and  freely 
and  have  consideration  and  regard  for  the  views  of 
your  fellow  jurors. 

Now,  upon  retiring  to  the  jury  room,  the  first 
tiling  you  should  do  is  select  a  foreman  who  will 
be,  in  effect,  your  chairman,  and  preside  over  your 
deliberations,  and  sign  the  verdict  when  you  have 
agreed  upon  it. 

You  will  take  with  you  to  the  jury  room  the 
exhibits  which  liavo  been  admitted  in  the  case,  in- 
cluding the  ladder  here,  if*  you  want  to  take  it  in 
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and  look  at  it,  and  also  forms  of  verdict  which 
have  been  prepared  by  the  Clerk  for  your  con- 
venience, and  these  verdicts  are  very  simple;  they 
have  the  heading  of  the  case  and  then  one  of  them 
says,   "We,  the  juiy  in  the  above   entitled  cause, 

find  for  the  plaintiff  in  the  sum  of  $ "    If 

you  choose  that  verdict  you  assign  the  amount 
which  you  decide  to  be  the  fair  and  proper  award 
for  tlie  ])laintiff's  compensation  and  injuries. 

The  other  verdict  reads,  "We,  the  jury  in  the 
above  entitled  cause,  find  for  the  defendants."  You 
use  this  verdict  in  the  event  you  find  for  the  de- 
fendants. Tn  any  event,  the  foreman  should  sign 
the  verdicts,  and  [684]  if  you  agree  upon  it  you 
wall  Jet  one  of  the  bailiffs  know  that  you  are  ready 
to  reach  a  verdict.  I  think  you  all  imderstand  that 
twelve  of  you  must  agree  in  order  to  reach  a  ver- 
dict. 

I  will  ask  the  juiy  to  step  out  for  the  time  being. 
(Whereupon,  the  jury  retired  from  the  court- 
room.) 

The  Court:  1  had  the  jury  step  out  so  that 
counsel,  in  the  jury's  absence,  may  state  their  ex- 
ceptions to  the  Court's  instructions  or  failure  to 
give  proposed  instructions. 

Miss  Loveland:  If  the  Court  i)lease,  we  would 
like  to  except  to  the  giving  of  the  instruction  con- 
cerning unavoidable  accident,  contributory  negli- 
gence and  assumption  of  risk,  for  the  reason  that 
not  one  of  those  are  issues  in  this  case  nor  has 
evidence  been  presented  concerning  them  which 
would  make  them  issues.  As  for  the  contributory 
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negligence  only^  there  were  not  even  hypothetical 
questions  asked  of  an  expei-t.  witness  which  would 
brino-  this  iJito  the  case  and  make  it  an  issue. 

I  would  also  like  to  except  to  that  portion  of 
one  of  the  instructions  which  related  to  the  newest 
and  best  t}^e  of  equipment  and  appliances,  for 
the  same  reason,  that  it  has  not  been  the  conten- 
tion of  the  plaintitTs  at  any  time  that  they  were 
required  to  fiu'nish  the  newest  or  [685]  best,  nor 
is  that  an  issue  in  this  case. 

We  would  like  to  enter  our  exception  to  the 
Court's  failure  to  give  or  declining  to  give  Plain- 
tiffs' Requested  Instructions  Nos.  19,  20  and  21, 
inasmuch  as  we  believe  they  set  forth  a  correct 
statement  of  the  law  in  this  case. 

The  Court:    Mr.  Splawn? 

Mr.  Splawn:  The  defendants  except  to  that  por- 
tion of  that  instruction  relating  to  the  proposition 
tliat  if  tlie  jury  should  find  that  the  defendants 
were  negligent  that  such  instruction  should  be  lim- 
ited to  the  issues  stated  in  the  pre-tiial  order  rather 
than  in  general  to  bring  in  other  possible  issues 
than  contained  in  the  pre-trial  order. 

The  defendants  except  to  that  portion  of  the 
instruction  which  reads  in  effect  as  follows:  That 
if  the  jury  should  find  tliat  the  ladder  was  not 
reasonably  safe  that  there  should  1)(^  deleted  the 
other  words  immediately  following  which  add  other 
requirements,  namely,  the  use  of  the  word  ''defect" 
in  addition  to  the  tei-m  ''reasonably  safe." 

The  defendants  except  to  the  failure  to  give  that 
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portion  of  their  Proposed  Instruction  No.  10,  read- 
ing as  follows: 

"An  employer  complies  with  his  duty  to  provide 
reasonably  safe  tools  or  appliances  [686]  when  he 
furnishes  the  employee  with  such  instrumentalities 
as  are  in  common  use  without  radical  defects  in 
themselves  even  though  it  may  be  shown  that  there 
were  better  appliances  for  the  particular  purpose." 

The  defendants  except  to  the  instruction  concern- 
ing the  duty  of  an  employer  or  master  to  warn 
concerning  latent  dangers,  in  that  such  instruction 
should  be  limited  to  those  dangers  which  constitute 
or  would  constitute  negligence  or  would  in  the  minds 
of  the  jury  constitute  less  than  the  standard  by 
which  the  employer  is  judged  in  the  furnishing  of 
a  tool  or  appliance.  [687] 

•K-     *     ^     *     * 

Yakirna,  Washington,  Monday,  May  19,  1958 
10:00  o'clock  a.m. 
(Argument  of  counsel  in  the  matter  of  Wong 
vs.  Swier,  Civil  No.  1137,  Motion  to  Set  Aside 
Verdict  or  in  tlie  Alternative  for  a  New  Trial.) 

Oral  Ruling  of  the  Court 
The  Court:  This  case  presented  matters  of  un- 
usual difficulty.  I  think  we  started  having  diffi- 
culty with  it  at  the  pre-trial  conference,  in  getting 
the  pre-trial  order  settled.  I  very  carefully  con- 
sidered these  authorities  and  cases  that  plaintiffs' 
counsel  submitted  here,  and  I  don't  believe  they 
justify  the  assertion  or  contention  that  because 
there  is  evidence  which  the  jury  may  believe  that 
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there  has  been  a  tampering  with  or  alteration  of 
some  piece  of  physical  e\ddence  in  the  case,  that 
tliat  would  warrant  the  trial  court  in  taking  mat- 
ters into  his  own  hands  and  finding  contrary  to  the 
verdict  of  the  jury,  entering  a  judgment  in  favor 
of  the  plaintiff  and  assessing  the  amount  of  dam- 
ages or  granting  the  amount  that  is  asked  for  in 
the  complaint. 

In  the  first  place,  the  very  fact  as  to  whether 
[692]  there  had  been  an  alteration  of  this  ladder 
by  tightening  the  bolts  was  disputed.  It  presented 
a  factual  conflict.  It's  tme  that  at  least  one  wit- 
ness, I  believe  it  was  Clark,  for  the  plaintiff,  testi- 
fied that  it  was  in  a  different  condition  than  when 
he  exauiined  it,  but  under  the  modern  practice  and 
certainly  the  i)raGtice  in  Federal  Courts,  we  no 
longer  make  a  party  responsible  for  the  testimony 
of  his  witnesses  wiiom  he  may  call.  He  has  the 
privilege  of  questioning  his  own  witnesses  or,  if 
there  is  a  conflict,  the  trier  of  the  facts  should 
decide  that  conflict,  and  I  particularly  recall  the 
name  of  a  witness  now,  I  haven't  my  trial  notes 
here,  but  the  man  who  was  in  charge  of  this  ware- 
house where  this  ladder  was  kept,  what  was  his 
name  ? 

Mr.   Hudson:     Rosso w. 

The  Court :  He  testified, '  positively,  that  there 
had  been  no  alteration. 

Mr.  Hudson:  If  the  Court  will  pardon  me,  his 
testimony  was  that  at  tlu^  time  I  had  l)een  do\\Ti 
there  Uw  looseness  could  be  measured,  ])ut  that  at 
the  ])resent  time  the  looseness  could  not  be  meas- 
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iired,  that  it  had  been  altered.    That  was  his  testi- 
mony. 

The  Court :  I  think  that  at  one  point  he  testified 
that,  it  seems  to  me  that  there  was  testimony  that 
it  could  be  construed  that  there  hadn't  been  any 
change. 

Mr.  SpUiwn:  One  witness,  Mr.  Moritz  from 
ZiHah,  [693]  who  testified — he  was  my  last  witness 
— lie  had  examined  it  a  couple  of  weeks  before  the 
opening  of  the  trial,  and  he  said  it  was  the  same. 

The  Court:  So  that  I  felt  that  there  was  a  fac- 
tual conflict  aud  a  factual  question  to  be  decided 
by  the  jury.  It^s  true  that  it  appeared  to  me  as 
being  a  rather  one-sided  one.  If  I  had  been  the 
trier  of  the  facts  I  would  have  found  that  there 
had  been  a  change  in  the  ladder  because  I  think  the 
evidejice  was  to  me  very  convincing  and  overwhelm- 
ingly so  in  favor  of  there  having  been  some  tight- 
ening of  those  bolts.  How  or  why  I  could  only  con- 
jecture, of  course,  and  I  think  perhaps  it  would 
be  fair  under  these  authorities  to  ask  that  an  in- 
ference be  dra\\Ti  against  the  defendants  because 
of  that  situation  of  alteration  of  the  ladder,  and 
certainly  that  was  done  just  about  as  skilfully,  as 
forcefully,  as  I  have  ever  heard  anything  done  in 
a  court  of  law.  Capable  counsel  took  full  advan- 
tage of  the  circimistances  of  the  alteration  of  that 
ladder  and  didn't  let  the  jury  forget  it  for  an  in- 
stant. I  thought  it  was  very  forcefully  presented. 
Tf  I  grant  a  new  trial,  which  is  the  only  thing 
I  could  do  here,  I  don't  think  I  could  take  these 
matters  into  my  own  hands  here  and  find  out  the 
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circumstances  and  assess  the  damages.  I  don't 
think  that  it  would  stand  until  it  got  to  the  Court 
of  Appeals.  If  T  did  grant  a  [694]  new  trial  I 
can't  put  that  ladder  back  in  the  circumstances 
it  was.  Tlie  only  thing  we  could  do  is  put  it  back 
in  here  and  present  it  to  another  jury.  I  don't 
think  it  could  be  presented  any  more  forcefully 
than  it  was.  Perhaps  there  could  have  1)een  more 
favorable  instructions  presented  to  the  jury,  but  in 
view  of  the  situation  here  I  don't  l)elieve  there 
was  any  eiTor  in  those  instractions  as  I  gave  them. 
There  were  grave  elements  of  weakness  in  this  case 
from  the  jury's  standpoint.  I  think  rather  than 
to  say  that  the  jury  disregarded  the  alterations,  I 
think  it's  just  as  logical  and  perhaps  more  so,  in 
the  light  of  the  evidence  here  wliich  I  followed 
very  closely,  I  think  it  would  be  just  as  logical 
and  fair,  I  think,  to  assume  that  they  did  find  an 
alteration  and  probably  didn't  like  it  any  better 
than  I  did. 

I  don't  like  the  tampering  vdih  evidence  here 
in  a  case  in  any  court  of  law,  but  I  think  it  is 
just  as  logical  to  assume  that  they  found  that  even 
if  the  ladder  was  in  the  condition  which  the  wit- 
ness said  it  was,  as  you  claimed  it  was  before  that 
alteration,  it  was  still  a  reasonably  safe  ladder  and 
that  its  defect  was  not  the  cause  of  Mrs.  Wong's 
fall  aud  her  injuries.  Her  testimony  wasn't  veiy 
convincing  in  the  light  of  the  inconsistent  state- 
ments that  she  liad  made  before,  and  I  think,  well, 
while  I  don't  want  to  stress  that  point  too  much, 
I  tliiuk  [695]  it's  a  matter  of  lunnan  nature  to  be 
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disappointed,  particularly  disappointed  in  a  woman 
who  has  led  a  dedicated,  Christian  life.  There 
was  a  grave  element  of  weakness  in  that  case  so 
far  as  the  jury  is  concerned,  and  I  symjjathize 
with  the  plaintiff,  it's  regrettable  that  they  didn't 
get  better  results. 

I  don't  believe  that  the  situation  calls  for  the 
rather  drastic  remedy  of  submitting  it  again  to 
another  jury  and  which,  in  all  probability,  I  think, 
it  Avould  come  out  to  about  the  same  answer. 

The  motion  for  a  new  trial  will  be  denied.  [696] 

■X-      -H-      *     *      * 

[Endorsed]  :    Filed  July  16,  1958. 
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Appeals  for  the  Ninth  Circuit.  Rose  Wong  and 
Kent  Wong,  Appellants,  vs.  Walter  Swier  and 
Laura  A.  Swier,  Appellees.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Eastern  District  of  Washington,  Southern  Di- 
vision. 

Filed:    July  23,  1958. 

Docketed:     Julv  28,  1958. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  The  Ninth  Circuit 

No.  16116 

EOSE  WONG  and  KENT  WONG,  her  husband, 

Appellants, 

vs. 

WALTER  SWIER  and  LAURA  A.  SWIER, 

Appellees. 

STATEMENT  OP  POINTS 

Come  now  the  appellants  by  their  attorneys  and 
make  the  following  statement  of  i)oints  relied  upon, 
to- wit : 

1.  All  the  evidence  is  insufficient  in  law  to  form 
a  basis  for  a  verdict  in  favor  of  the  defendants. 

2.  The  verdict  is  not  sustained  hy  sufficient  evi- 
dence. 

3.  The  Court  erred  in  denying  plaintiffs'  Motion 
for  a  directed,  verdict  in  tJieir  favor  at  the  close 
of  all  the  evidence. 

4.  The  e^ddence  shows  that  the  proximate  cause 
of  plaintiff  Rose  Wong's  injuries  was  the  defective 
ladder. 

5.  The  evidence  shows  that  the  ladder  was  in  the 
possession  of  the  defendants  Swier  at  all  times 
and  that  said  ladder  had  bcnni  tampered  vnth. 

6.  That  the  Court  erred  in  instnicting  the  jury 
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relative  to  contributory  negligence,  relative  to  an 
unavoida])le  accident  and  relative  to  assumption 
of  risk  for  the  reason  that  said  doctrines  had  no 
application  in  the  case. 

7.  That  the  court  erred  in  refusing  plaintiff's 
requested  Instruction  No.  19. 

8.  That  the  Court  erred  in  refusing  plaintiffs' 
requested  Instruction  No.  20. 

9.  That  the  Court  erred  in  refusing  plaintiffs' 
requested  Instruction  No.  21. 

10.  Under  the  pre-trial  order  and  all  of  the  evi- 
dence in  the  case  the  verdict  should  be  in  favor  of 
the  plaintiffs. 

11.  That  the  jury  misunderstood  the  measure  of 
damages  as  shown  by  the  question  attached  to  the 
verdict  and  believed  that  they  had  to  give  $100,- 
000.00  or  nothing. 

12.  That  the  Trial  Court,  erred  in  denying  plain- 
tiffs' Motion  to  set  aside  Verdict  and  Judgment  or 
in  the  alternative  for  a  Nev^  Trial. 

/s/  THOMAS  K.  HUDSON, 
/V  AIJCE  LOVELAND, 

Attorneys  for  Appellants. 

Certificate  of  Service  by  Mail  Attached. 

[Endorsed]:  Filed  August  12,  1958.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 
TO  BE  PRINTED 

The  Clerk  will  please  print  the  following  por- 
tions of  the  record,  to-wit: 

Complaint. 

Motion  to  Make  More  Definite  and  Certain  (Filed 
on  behalf  of  defendants  Swier). 

Plaintiffs'  Motion  to  add  Party  Plaintiff. 

Order  Adding  Party  Plaintiff. 

Answer  of  defendants  Smer. 

Request  and  Motion  for  Jury  Trial  (By  defend- 
ants Swier). 

Objections  of  Plaintiffs  to  Request  and  Motion 
for  Jury  Trial. 

Pre-Trial  Order. 

Plaintiffs'  Tendered  Instructions  Nos.  19,  20  and 
21. 

Verdict  of  Jury  with  question  attached. 

Judgment  on  Jury  Verdict. 

Plaintiffs  Motion  to  Set  Aside  Verdict  and  Jiidg- 
ment  and  to  Enter  Judgment  for  Plaintiffs  or,  in 
the  alternative  for  New  Trial. 

Affidavit  of  Vincent  A.  Noga. 

Affidavit  of  Rol)ei't  Mastennan. 

Order  Den^dng  Motion  to  Set  Aside  Verdict,  etc. 

Plaintiffs'  Notice  of  Appeal. 

Cost  Bond  on  A])])eal. 

Designation  of  Record. 

StatonioTit  of  I'oints  to  l)e  Relied  Upon. 
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Motion  to  file  Designation  of  Record  without 
Transcri])t. 

Certificate  of  Mailing. 

Order  allowing  Designation  to  be  filed  without 
Ti'anscript. 

(Plaintiffs'  Exhibit  1— Ladder.) 

Plaintiffs'  Exhibit  16. 

The  following  portions  of  the  Record  of  Pro- 
ceedings at  the  Trial. 

•Jt      -X-      *      -Jf      * 

Motion  for  Directed  Verdict. 

Court's  Instructions  and  Exceptions  thereto. 

Oral  Ruling  of  the  Court. 

Dated  this  10th  day  of  August,  A.D.,  1958. 

/s/  THOMAS  K.  HUDSON, 
/s/  xYLICE  LOVELAND, 

Attorneys  for  Appellants. 

[Endorsed]:  Piled  August  12,  1958.  Paul  P. 
O'Brien,  Clerk. 

[Title  of  Court  of  Appeals  and  Cause.] 

AMENDED  DESIGNATION  BY  APPELLEES 
OF  ADDITIONAL  PORTIONS  OP  REC- 
ORD TO  BE  PRINTED 

The  Clerk  will  please  print  the  following  addi- 
tional portions  of  the  record: 

Answer  of  Defendants  Swier  with  respect  of  Ad- 
ditional  Party  Plaintiff. 

Application  for  Leave  to  Amend  Answer  of  De- 
fendants Swier  to  Complaint  of  Rose  Wong. 
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Order  of  Court  Granting  Jury  Trial. 

Affidavit  of  Gordon  Beck. 

Affidavit  of  Homer  B.  SplaAvn. 

Aftida^dt  of  Kenneth  B.  EUedge. 

Affidavit  of  Ward  M.  Francis. 

Affidavit  of  RolDert  Masterman  (dated  April  16, 
1958). 

Defendants'  Exhibit  No.  19. 

Designation  of  Additional  Portions  of  Record, 
Proceedings  and  Evidence  to  be  Included  in  the 
Record  on  Appeal. 

The  following  portions  of  the  Record  of  Pro- 
ceedings at  the  Trial: 

Testimony  of  Walter  Swier:  Page  9,  line  15  to 
line  23 ;  Page  349,  line  6  to  line  20  and  line  25. 

Testimony  of  Cecil  C.  Clark:  Page  397,  line  17 
to  line  25. 

Oral  Decision  of  the  Court  With  Respect  of  Ap- 
pellants' Motion  to  Set  Aside  Verdict  and  Judg- 
ment. 

Amended  Designation  1)}^  Appellees  of  Addi- 
tional Portions  of  Record  to  be  Printed. 

Dated  this  2nd  day  of  September,  1958. 

/s/  HOMER  B.  SPLAWN, 

Attorney  for  Appellees. 

[Endorsed] :  Filed  September  3,  1958.  Paul  P. 
O'Brien,  Clerk. 
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Attorneys  for  Appellants, 
335  Petroleum  Club  Building, 
Denver  2,  Colorado, 
MAin  3-2237. 

I.   PREFATORY  STATEMENT 

In  the  District  Court  Rose  Wong,  and  her  husband, 
Kent  Wong,  were  plaintiffs  and  Walter  Swier  and  his 


wife,  Laura  Swier,  were  defendants.  The  parties  will 
be  referred  to  as  they  appeared  in  the  trial  court  or  by 
name. 

Rose  Wong  is  the  real  party  plaintiff.  Her  husband, 
Kent  Wong,  was  joined  as  a  party  plaintiff  and  in  reality 
is  only  a  nominal  party.  In  this  brief  when  the  plaintiffs 
are  referred  to,  we  shall  in  all  instances  mean  Rose 
Wong,  unless  otherwise  specified. 

The  complaint  as  originally  filed  by  plaintiffs  named 
as  defendants,  in  addition  to  the  Swiers,  Dr.  James  E. 
Zimmerman,  Dr.  Leland  R.  Lugar,  and  Yakima  Valley 
Memorial  Hospital  Association.  No  service  of  process 
was  obtained  upon  Dr.  Leland  R.  Lugar.  The  trial  court 
dismissed  the  action  as  to  the  defendants  Dr.  James  E. 
Zimmerman  and  Yakima  Valley  Memorial  Hospital  As- 
sociation and  no  appeal  was  or  is  taken  from  that  order 
of  dismissal.  Therefore,  the  pleadings  and  portions  of 
the  record  which  pertain  to  the  latter  three  named  de- 
fendants are  not  material  in  this  appeal  and  will  be 
disregarded  insofar  as  this  opening  brief  is  concerned. 

II.  JURISDICTION 

Plaintiff  Rose  Wong,  and  her  husband  Kent  W^ong, 
the  latter  being  joined  as  a  party  plaintiff  subsequent 
to  the  filing  of  the  complaint  (R.  11),  residents  and  citi- 
zens of  the  State  of  Idaho  (R.  3)  filed  their  complaint 
in  the  District  Court  for  the  Eastern  District  of  Wash- 
ington, Southern  Division,  against  the  defendants  Wal- 
ter Swier  and  Laura  Swier,  residents  of  the  State  of 
Washington  (R.  3,  21)  claiming  damages  in  an  amount 
in  excess  of  three  thousand  dollars,  exclusive  of  inter- 
est and  costs  (R.  G),  said  com])laint  having  been  filed 
on  the  29th  day  of  August,  1951]  (R.  6). 

By  pre-trial  order  (R.  21)  among  the  admitted  facts 
were  that  the  defendants  were  residents  of  the  State 
of  Washington  and  that  plaintiffs  w^ere  residents  and 
citizens  of  the  State  of  Idaho. 
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Jurisdiction  of  the  United  States  District  Court  for 
the  Eastern  District  of  Washington,  Southern  Division, 
is  invoked  by: 

28  U.S.C.A. 
Sec.  1332 
Diversity  of  citizenship,  amount  in  controversy. 

'*(a)  The  District  Courts  shall  have  original  jur- 
isdiction of  all  civil  actions  where  the  matter  in  con- 
troversy exceeds  the  sum  or  value  of  three  thousand 
dollars,  exclusive  of  interest  and  costs;  and  is  be- 
tween : 

^'(1)   Citizensof  different  states;   *   *   *   " 

The  jurisdiction  of  this  court  on  appeal  is  invoked  by 
the  provisions  of : 

28  U.S.C.A. 
Section  1291 

"The  courts  of  appeals  shall  have  jurisdiction  of 
appeals  from  all  final  decisions  of  district  courts 
of  the  United  States,   *   *   *   " 

III.  STATEMENT  OF  THE  PLEADINGS 

Plaintiff  Rose  Wong,  a  citizen  of  the  State  of  Idaho, 
filed  on  August  29,  1956  in  the  United  States  District 
Court  for  the  Eastern  District  of  Washington,  South- 
ern Division,  her  complaint  in  the  nature  of  damages, 
against  the  defendants  Walter  and  Laura  Swier  (R. 
3-8).  Her  husband,  Kent  Wong,  was  by  order  of  court 
(R.  11)  added  as  a  party  plaintiff. 

The  complaint  alleges  jurisdictional  facts  (R.  3),  and 
proceeds  to  allege  that  on  October  17,  1955,  Rose  Wong 
was  employed  by  the  Swiers  as  an  apple  picker  in  the 
Swiers'  orchards  in  Cowiche,  Washington,  and  that  on 
said  date  it  became  the  duty  of  plaintiff  in  the  course 
of  her  employment  to  go  upon,  and  she  did  go  upon,  a 
ladder  furnished  to  her  by  the  Swiers   (R.  3);  that  it 
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was  the  duty  of  the  Swiers  to  furnish  her  a  safe  and 
secure  ladder  for  the  performance  of  her  work  and  that 
the  defendants,  on  tlie  contrary,  carelessly  and  negli- 
gently furnished  to  plaintiff  Rose  Wong  an  unsafe,  de- 
fective and  dangerous  ladder,  of  which  fact  plaintiff 
was  ignorant   (R.  4). 

The  complaint  further  alleges  that  the  defendants 
failed  to  warn  plaintiff  of  the  unsafe,  defective  and  dan- 
gerous condition  of  the  ladder  and  that  solely  by  reason 
of  the  dangerous  and  defective  condition  thereof,  the  lad- 
der tipped  and  fell  while  plaintiff  was  upon  the  same 
in  the  performance  of  her  duties  on  October  17,  1955, 
that  plaintiff  was  precipitated  to  the  ground,  and  sus- 
tained a  left  ankle  compound  comminuted  fracture  of 
the  distal  end  of  the  shaft  of  the  tibia  and  fibula  and 
was  otherwise  injured  (R.  4) ;  that  as  a  result  of  the 
negligence  of  the  defendants  plaintiff  Rose  Wong  sus- 
tained permanent  injuries,  a  shortening  of  the  left  leg; 
permanent  and  severe  scarring ;  has  been  prevented  from 
following  any  occupation  and  will  continue  to  be  so  pre- 
vented; has  been  prevented  from  caring  for  her  family: 
has  suffered  great  pain  of  body  and  mind;  has  incurred 
expenses  for  medical  attention  and  hospitalization  and 
will  continue  to  incur  expenses  therefor;  has  incurred 
expenses  for  orthopedic  appliances  and  will  continue  to 
incur  such  expenses,  all  to  her  damage  in  the  sum  of 
$100,000.00.  The  complaint  prays  judgment  against  de- 
fendants for  the  sum  of  $100,000.00  (R.  5-6). 

The  Answer  of  defendants  Swier  admits  that  Rose 
Wong  was  an  employee  of  theirs  on  October  17,  1955, 
as  an  apple  picker  in  their  orchard  at  Cowiche,  and 
that  as  such  employee  she  used  a  ladder  furnished  by 
the  defendants  (R.  7);  admits  that  the  plaintiff  was 
entitled  to  be  furnished  a  reasonably  safe  ladder.  De- 
fendants Swier  further  deny  that  the  Ladder  furnished 
by  them  was  defective  or  unsafe  or  dangerous,  but  admit 
that  Rose  Wong  received  an  injury,  alleging  they  have 
no  information  as  to  the  nature  or  extent  of  such  injury. 
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Affirmatively  by  their  answer  Swiers  allege  that  the 
plaintiff  Rose  Wong's  injury  was  proximately  caused 
by  her  contributory  negligence;  and  that  she  assumed 
the  risk  of  whatever  conditions  existed  in  respect  of  the 
ladder  and  the  use  thereof  (R.  9). 

On  June  10,  1957  (R.  13)  Swiers  filed  their  written 
motion  requesting  a  jury  trial  (R.  12-13)  and  sought 
leave  to  amend  their  answer  and  to  file  an  Answer  with 
respect  to  Additional  Party  Plaintiff  (R.  13,  15-20). 

Plaintiff  objected  to  the  granting  of  the  Motion  for 
Jury  Trial  (R.  20)  as  not  being  timely  and  not  being 
in  accordance  with  the  Federal  Rules  of  Civil  Procedure, 
to-wit:    Rule  38(b). 

The  court  entered  an  order  striking  the  defendants' 
Answer  with  respect  to  the  additional  party  plaintiff, 
and  the  motion  to  amend  their  Answer.  While  no  formal 
order  was  entered  with  respect  to  granting  a  trial  by 
jury,  the  case  was  tried  to  a  jury. 

Pre-trial  conference  was  held  on  June  6,  1957,  and  a 
pre-trial  order  entered  on  February  13,  1958  (R.  31). 
The  pre-trial  Order  contains  the  following  Admitted 
Facts : 

(R.  21)  1.  That  the  defendants  are  residents  of 
the  State  of  Washington,  and  that  plaintiffs  are 
residents  and  citizens  of  the  State  of  Idaho;  and 
that  this  court  has  jurisdiction  herein; 

(R.  22)  2.  That  Rose  Wong  was  on  October  17, 
1955,  in  the  employ  of  Swiers,  and  that  as  such  em- 
ployee she  used  a  ladder  furnished  by  the  Swiers, 
and  that  the  Swiers  were  under  a  duty  to  furnish 
the  plaintiff  a  safe  ladder. 

3.  That  plaintiff  sustained  injuries  by  reason  of 
a  fall  from  said  ladder  in  the  course  of  her  employ- 
ment. 


The  contention:?  of  defendants  SAvier  as  contained  in 
the  pre-trial  order  are:  That  phiintiff  Rose  Wong  as- 
sumeii  whatever  risks  were  entailed  in  the  condition  of 
the  ladder  or  the  use  made  of  it  or  expected  of  it  (R 
25) :  that  plaintiff  was  neglisrent  in  that  she  endeavored 
to  use  the  ladder  while  she  herself  got  in  an  unlvihuuvii 
position  endeavoring  to  pick  (R,  25)  fruit  at  an  juigle 
and  distance  so  as  to  cause  her  and  the  ladder  to  be<i>me 
unk\lanoed  and  to  fall:  or  that  she  did  not  set  it  prv>p- 
erly:  or  in  the  use  of  the  picking  lv\g  she  i^K>sitioned  it 
so  that  it  obstructeii  a  balanceii  use  of  the  ladder  and 
put  her  into  a  unluilanced  position  with  res^peot  to  the 
ladder:  or  she  was  not  attentive  to  the  fact  that  she 
was  in  an  unbalanced  position,  or  \n\si  not  p^iying  suffi- 
cient attention  to  the  fact  that  in  the  use  of  the  ladder 
she  could  not  extend  her  body  to  the  degree  iuid  angle 
which  she  must  have  done,  or  she  penuittovi  herself  to 
slip  on  the  rung  of  the  ladder  on  which  she  w^\s  stand- 
ing so  that  she  did  not  have  a  firm  footing  iR,  2t^). 

Swiors  furihor  contend  that  if  there  were  any  defec- 
tive condition  or  conditions  in  the  ladder  amountii\g  to 
negligence  as  claiuied  by  plaintiff,  that  plaintitY  Kent 
Wong  became  responsible  therefor  for  the  re^ison  that 
when  the  ladders  were  furnisheil  to  the  Wong  family, 
it  was  rv\|\icstcd  verbally  that  ho  re[.H>rt  any  vlefect  in 
their  ladders,  to  which  he  assented  verKally  as  a  v^vrt 
of  his  employment :  and  that  if  such  defect  ariose,  then 
he  broached  his  contract  of  employment  in  failing  to 
*  report  any  defect    ^K.  2(>). 

Issues  o\'  t'act  as  del  meat  Cvi  by   the  pix^trial  onlor: 

1.  Was  the  ladiicr  furnishcvi  by  defeuviants  Swier 
so  dct'cctivc  and  imsafe  in  the  respects  set  out  in 
the  prt^  trial  order  that  it  was  not  a  safe  ladder  for 
tlu^  use  t\M-  whuh  it  was  inteiided  auvl  t*urnis.hed. 
ai'oordmg  to  the  standard  ot"  the  law  ot"  the  State 
o\    Washington    ^K.    28-21))? 
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2.  Did  plaintiff  Rose  Wong  assume  the  risk,  if 
any,  of  said  conditions,  if  any,  and  the  risk  of  using 
the  ladder  in  the  condition  in  which  it  actually  was 
(E.  29)  ? 

3.  Was  the  plaintiff  Rose  Wong  negligent  in  the 
use  of  the  ladder  in  the  respects  previously  alleged 
in  the  order  (R.  29)? 

4.  What  damage,  if  any,  was  occasioned  Rose 
Wong  as  a  proximate  result  of  the  negligence,  if 
any,  of  the  defendants,  Walter  Swier  and  Laura 
Swier  (R.  29)  ? 

The  case  was  tried  to  a  jury,  which  jury  returned  a 
verdict  in  favor  of  the  defendants  (R.  34)  and  judgment 
entered  thereon  in  favor  of  defendants  (R.  35),  on  March 
28,  1958. 

Plaintiffs  filed  on  April  4,  1958,  their  Motion  to  Set 
Aside  Verdict  and  Judgment  and  to  Enter  Judgment 
for  Plaintiffs,  or  in  the  Alternative  for  a  New  Trial  (R. 
36-40),  which  Motion  was  denied  by  the  Court  (R.  46-47) 
on  May  28,  1958. 

It  is  from  the  judgment  in  favor  of  defendants  that 
plaintiffs  bring  this  appeal. 

IV.  CONCISE  STATEMENT  OF  CASE 

The  plaintiff  Rose  Wong,  a  woman  of  45  years  of  age 
(R.  84),  married  and  the  mother  of  five  children  rang- 
ing in  age  from  7  to  18  years  (R.  85),  was  on  October* 
17,  1955  in  the  employ  of  the  defendants,  Walter  Swier 
and  Laura  Swier,  engaged  by  them  as  an  apple  picker 
in  their  orchard  near  Cowiche,  Washington.  By  occu- 
pation she  was  a  missionary  and  house  wife  (R.  84)  and 
an  ordained  minister  (R.  130)  having  been  engaged  in 
missionary  work  for  21  years  (R.  84,  113),  a  number  of 
years  being  in  the  foreign  field.  In  the  spring  of  1955 
the  plaintiffs  were  preparing  to  return  to  the  foreign 
field  of  missionary  work,  under  a  contract  which  i)ro- 


vidcMl  that  tlioy  were  to  receive  $350.00  per  month  (R. 
134),  plus  compensation  to  some  person  for  the  care  of 
tlie  three  eldest  children  (R.  112,  134),  who  were  to 
remain  in  the  United  States.  Plaintiff  Rose  Wong  had 
been  acquainted  with  Walter  and  Laura  Swier  for  a 
number  of  years  (R.  55,  307)  and  this  acquaintanceship 
had  arisen  and  continued  by  virtue  of  the  religious  work 
in  which  plaintiff  engaged  (R.  55,  307).  In  about  June, 
1955,  the  three  eldest  children  of  plaintiffs  were  living 
with  the  defendants  Swier  and  under  the  provisions  of 
the  contract  the  Swiers  were  to  be  paid  therefor  (R.  112, 
134).  P^r  some  reason  the  contract  of  the  plaintiffs  to 
return  to  the  foreign  missionary  field  was  not  consum- 
mated by  the  church  group  with  whom  they  had  entered 
into  such  contract  (R.  133-134)  and  the  plaintiffs  went 
to  the  Yakima  Valley  while  waiting.  They  were  living 
in  the  tenant  house  on  the  Swier  ranch  (R.  129)  near 
Cowiche,  Washington,  in  the  summer  of  1955;  plaintiff 
Kent  Wong  doing  some  work  around  the  fruit  farm  (R. 
Ill,  135-136)  for  which  he  was  paid  by  the  Swiers  (R. 
Ill,  136). 

The  apple  harvesting  season  commenced  October  10, 
1955,  on  the  Swier  farm  (R.  116) ;  a  school  vacation 
was  had  for  the  purpose  of  permitting  school  children 
to  work  in  the  harvest,  and  the  plaintiffs'  three  eldest 
children,  together  with  both  of  the  plaintiffs  became  em- 
ployees in  such  harvest  (R.  255). 

It  is  admitted  by  plaintiffs  and  also  by  defendants 
Swier  (R.  21-22)  that  plaintiff  Rose  Wong  was  on  Octo- 
ber 17,  1955,  in  the  employ  of  the  defendants  Walter 
Swier  and  Laura  Swier,  and  that  as  such  employee  she 
used  a  ladder  furnished  by  them,  and  that  the  defend- 
ants Swier  were  under  a  duty  to  furnish  her  with  a  safe 
ladder.  It  is  further  admitted  that  plaintiff  Rose  Wong 
sustained  injuries  by  reason  of  a  fall  from  said  ladder 
in  the  course  of  her  employment;  that  Dr.  James  B. 
Zimmerman  was  contacted  with  reference  to  her  treat- 
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ment  and  care;  that  she  was  taken  to  and  admitted  to 
the  Yakima  Valley  Memorial  Hospital  in  Yakima,  Wash- 
ington, and  that  while  there  as  a  patient  in  said  hospital 
gas  gangrene  developed. 

During  the  early  fall  of  1955  plaintiff  picked  pears 
for  defendant  Swier,  working  about  one  week  (R.  135) 
during  which  vshe  used  a  ladder,  handling  and  setting 
the  ladder  herself  (E.  114).  She  had  had  no  experience 
prior  to  that  time  in  picking  fruit  (R.  85).  On  the  morn- 
ing of  October  17,  1955,  she  was  picking  Delicious  apples 
using  the  ladder  furnished  by  the  Swiers,  and  which  is 
plaintiffs'  Exhibit  1.  She  had  climbed  the  ladder  after 
carefully  setting  and  testing  it  on  both  sides  to  see  that 
it  was  well-balanced,  had  ascended  to  the  second  rung 
from  the  top  (R.  103),  and  had  picked  the  apples  within 
reach.  She  turned  her  body  slightly  to  the  right  in  order 
that  the  bag  which  was  then  about  full  of  apples  would 
not  hit  on  the  ladder,  and  as  plaintiff  turned,  there  was 
a  quick  give  of  the  ladder,  and  it  w^ent  out  from  under 
her  feet.  She  made  a  grab  for  a  limb  of  the  tree,  but 
could  not  hang  on,  and  fell  to  the  ground  (R.  123-125) 
the  ladder  also  falling  to  the  ground  (R.  125). 

In  the  fall,  plaintiff's  left  leg  struck  some  object,  what 
is  not  known  (R.  138-139),  and  she  sustained  a  left  ankle 
compound  comminuted  fracture  of  the  distal  end  of  the 
shaft  of  the  tibia  and  fibula  (R.  139,  63).  The  plaintiff 
momentarily  fainted  (R.  140)  and  upon  regaining  con- 
sciousness saw  the  bones  protruding  through  her  hose 
(R.  139)  and  directed  the  making  of  a  temporary  splint 
(R.  141-142). 

Defendant  J^aura  Swier  then  telephoned  the  office  of 
Dr.  James  E.  Zimmerman  (R.  142,  22),  and  Dr.  Zim- 
merman sent  his  office  nurse  to  the  orchard  scene  (R. 
143).  The  nurse  administered  no  temporary  aid,  having 
demerol  with  her  and  plaintiff  advising  the  nurse  that 
she  was  allergic  to  such  drug  (R.  143).    An  ambulance 
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arrived  some  time  later  (R.  143)  and  plaintiff  was  taken 
and  admitted  to  the  Yakima  Valley  Memorial  Hospital 
in  Yakima,  Washington  (R.  144,  22)  at  about  one  o'clock 
in  the  afternoon  of  the  same  day,  October  17,  1955. 

The  only  evidence  offered  relative  to  the  accident  and 
how  it  occurred  is  the  testimony  of  the  plaintiff  Rose 
Wong. 

Dr.  James  E.  Zimmerman,  physician  and  surgeon,  re- 
siding and  with  offices  in  Cowiche,  Washington  (R.  61- 
62)  was  called  and  saw  the  plaintiff  Rose  Wong  in  sur- 
gery at  the  Yakima  Valley  Memorial  Plospital  (R.  63). 
She  had  suff'ered  a  comminuted  and  compound  fracture 
(that  being  one  that  is  broken  in  many  places  and  one 
that  protrudes  through  the  skin)  of  the  lower  third  of 
both  bones  of  her  left  leg,  which  would  be  the  tibia  and 
fibula;  had  a  laceration,  an  open  wound,  in  the  medial 
part  of  the  inner  part  of  her  left  leg  where  the  frag- 
ments had  pierced  the  skin  and  muscle  in  that  area  (R. 
63).  X-rays  were  taken  (R.  64)  and  show  the  obvious  dis- 
placement and  alteration  of  the  bones  (R.  65).  The  X-rays 
taken  after  reduction,  called  post-reduction  films  (R.  68) 
show  the  metal  plate  and  three  metal  screws  (R.  68). 

Plaintiff  remained  in  the  Yakima  hospital  from  the 
date  of  admission  on  October  17,  1955,  until  December 
13,  1955  (R.  22,  88,  100).  While  confined  to  the  hospital 
during  that  period  of  time  gas  gangrene  set  in  in  the  in- 
jured left  leg  (R.  22) ;  she  had  not  been  given  gas  gan- 
grene anti-toxin  when  the  reduction  was  made  on  Octo- 
ber 17,  1955  (R.  88).  One  week  after  her  admission  to 
the  hospital,  to-wit  on  October  24,  1955,  she  was  again 
taken  to  surgery  and  the  cast  removed  (R.  96)  and  the 
gangrene  discovered  (R.  96-97).  Her  leg  at  that  time 
was  split  open  and  tubes  inserted  for  drainage,  and 
irrigation  of  the  wound  carried  out,  the  plaintiff  having 
been  placed  in  isolation  at  the  hospital  (R.  98)  and 
given  gas  gangrene  anti-toxin  on  October  24th  and  sub- 
sequently thereto  (R.  98-99). 
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During  the  week  from  October  17,  1955,  the  leg  be- 
came swollen  until  the  cast  was  very  painful  and  tight 
(R.  90)  and  in  an  attempt  to  alleviate  the  pain  the  cast 
was  split  (R.  90).  The  leg,  however,  continued  to  swell 
(R.  90).  Toward  the  end  of  that  first  week  the  upper 
part  of  her  leg  from  the  knee  to  the  hip  was  swollen, 
blotchy  in  color  with  reddish-purple  blotches  (R.  90). 
Large  green  blow-flies  continually  gathered  on  the  cast 
(R.  90) ;  her  body  became  covered  with  an  oily  and  foul 
smelling  perspiration  (R.  91),  and  her  back  and  the  back 
of  her  neck  became  very  painful  (R.  91). 

On  October  24,  1955,  she  was  prepared  for  surgery 
(R.  96)  and  was  taken  to  the  operating  room  where  the 
doctor  pried  off  the  cast  w^ith  his  hands  (R.  96)  causing 
such  pain  that  she  cried  out  'Hhis  is  murder."  The  doc- 
tor squeezed  the  leg  with  his  hands  and  blood  and  pus 
exploded  (R.  96).  Plaintiff  was  then  given  an  anesthetic 
and  put  to  sleep  (R.  97). 

After  this  trip  to  surgery  on  October  24,  1955,  she 
was  given  anti-toxin  for  gas  gangrene  (R.  97),  and  placed 
in  isolation  (R.  98). 

On  November  15,  1955,  further  surgery  was  performed 
on  the  leg  (R.  99),  at  which  time  the  doctors  cut  out  the 
rest  of  the  rotting  flesh  and  put  a  cast  from  the  upper 
calf  and  knee  of  the  leg,  to  the  tip  of  the  plaintiff's  toes, 
cutting  a  window  in  the  cast  for  drainage  and  dressing 
of  the  wound  (R.  100).  Plaintiff  was  discharged  from 
the  Yakima  Valley  Memorial  Hospital  on  December  13, 
1955  (R.  88,  100)  to  her  home.  She  continued  to  have 
the  injury  treated  by  Dr.  Zimmerman,  calling  at  his 
office  at  intervals  of  from  every  day  or  two  to  every 
four  weeks  (R.  186-187).  In  December  of  1956,  she  en- 
tered St.  Elizabeth's  Hospital  (R.  100)  and  further  sur- 
gery was  i)erformed  on  the  leg  by  Dr.  Bocek  (R.  100), 
at  which  lime  the  old  wounds  which  had  continued  to 
drain,  were  scraptnl  and  a  long  drain  put  in.  The  ankle 
on  the  left  leg  which  had  broken  open  and  was  running 
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green  pus,  was  opened  and  scrajjed,  a  drain  put  in,  and 
about  three  stitches  taken  below  the  drain  (R.  101). 

Further  surgery  was  performed  in  May  of  1957,  again 
at  St.  Elizabeth's  Hospital  in  Yakima,  and  this  surgery 
also  by  Dr.  Bocek  (R.  102).  At  that  time  a  hole  approxi- 
mately an  inch  and  a  half  in  diameter  was  scraped  in 
the  original  wound  on  the  ankle  and  gauze  placed  in 
there  as  a  drain  to  keep  the  wound  open  (R.  102).  Dr. 
Bocek  continued  to  treat  the  plaintiff  and  the  wound 
continued  to  drain  until  February  of  1958  (R.  102)  at 
which  time  it  healed  over. 

At  the  time  of  trial  in  March  1958,  the  ankle  remains 
very  painful  and  it  is  impossible  for  the  plaintiff  to 
walk  normally;  she  uses  a  cane;  the  ankle  is  stiff  so 
that  she  can  neither  go  up  or  down  stairs  except  one 
step  at  a  time  and  with  the  support  of  a  railing;  the 
leg  is  shortened;  she  is  unable  to  do  normal  housework 
or  care  for  her  family;  by  exerting  herself  the  plaintiff 
can  walk  a  distance  of  a  block  (R.  103). 

Dr.  Max  Bocek  testified  that  the  plaintiff  had  two 
scars,  on  the  ankle,  one  lateral  and  one  medial ;  that  due 
to  the  joint  injury  because  of  the  fracture,  it  has  re- 
sulted in  a  stiff  ankle  on  the  left  side,  in  a  slightly  toe- 
down  position,  and  because  of  the  injury  to  the  joint, 
she  shows  signs  of  developing  what  is  called  a  traumatic 
arthritis,  a  breakdown  in  the  joint  (R.  158) ;  that  previ- 
ously there  had  been  the  condition  of  osteomyelitis,  but 
at  time  of  trial  there  were  no  clinical  signs  of  it  (R. 
158) ;  that  there  is  a  chance  of  the  same  recurring  (R. 
158-159) ;  that  in  a  joint  as  badly  injured  as  in  the 
instant  case,  a  painful  joint  remains  (R.  162)  and  will 
probably  need  a  fusion  (R.  162-163)  but  before  surgery 
of  that  nature  is  undertaken  a  period  of  18  months  to 
2  years  should  elapse  with  the  wound  healed  (R.  163) 
and  that  the  chances  of  a  successful  fusion  are  about 
sixty  per  cent  (R.  172) ;  and  that  the  chances  of  a  recur- 
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rence  of  osteomyelitis,  which  is  a  bone  infection  (R.  171) 
are  about  fifty-fifty  (R.  170). 

The  defendants  offered  no  medical  testimony  with 
reference  to  the  injury. 

Plaintiffs  had  been  earning  the  sum  of  $350.00  per 
month  prior  to  the  accident  (R.  108,  110,  131)  and  are 
now  unable  to  pursue  the  missionary,  religious  and 
church  work  (R.  132).  Rose  Wong  on  October  17,  1955 
had  attained  the  age  of  45  years  and  a  life  expectancy 
of  25  years  and  77  days  (R.  370).  The  plaintiffs  had 
further  incurred  expenses  for  hospital  bills  to  the  Yak- 
ima Valley  i\Iemorial  Hospital  in  the  sum  of  $1,492.57 
(R.  30)  and  to  Dr.  Zimmerman,  Dr.  Max  Bocek,  Dr. 
Brundange  and  Dr.  Noall  in  the  amount  of  $1135.00; 
drugs  of  $360.00  and  orthopedic  appliances  of  built  up 
shoes  and  cane,  brace  of  $55.00  (R.  25,  105-107).  No 
evidence  was  offered  by  the  defendants  with  reference 
to  the  special  damages  sustained  by  plaintiff. 

Standing  uncontradicted,  and  therefore  admitted,  by 
the  defendants  are  the  items  of  damages  sustained  by 
plaintiff  resulting  from  her  fall. 

The  ladder,  from  which  plaintiff  fell,  was  taken  into 
custody  by  the  defendant  Walter  Swier  following  the 
accident  and  remained  in  his  custody  and  under  his 
control  at  all  times  until  the  trial  (R.  30,  219,  272-273, 
348-351,  320,  321).  At  the  pre-trial  conference  counsel 
for  defendants  stated  that  he  had  possession  of  the 
ladder,  that  it  was  available  for  inspection  (R.  30). 

Chauncey  W.  McDonald,  a  witness  for  the  plaintiffs, 
employed  as  a  safety  inspector  for  the  Department  of 
Labor  and  Industries  of  the  State  of  Washington  for 
nine  years  (R.  69)  and  prior  to  that  time  engaged  in 
construction  work  since  1922  (R.  70)  in  connection  with 
which  approximately  one-fifth  to  one-sixth  of  the  time 
involved  the  use  of  ladders  (R.  70-71)  testified  that  he 
had  examined  the  ladder,  plaintiffs'  Exhibit  1,  and  that 
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it  was  not  a  reasonably  safe  ladder  (R.  73).  He  demon- 
strated with  the  ladder  (R.  73)  showing  that  while  on 
the  lower  rungs  of  the  ladder  it  was  safe,  but  as  one 
ascended  the  ladder,  the  weight  shifted  to  a  different 
portion  of  the  ladder;  that  the  ladder  was  cracked  up 
along  the  side-rail  where  it  had  been  in  a  twist  before 
and  it  would  not  be  safe.  Further  Mr.  McDonald  testi- 
fied that  due  to  the  looseness  in  the  top  yoke  (R.  74) 
the  ladder  would  go  into  a  twist;  that  the  holes  where 
the  bolts  connect  the  yoke  to  the  ladder  were  worn  and 
permitted  play  (R.  74)  and  that  the  ladder  was  unsafe 
for  use  in  an  orchard  for  purposes  of  apple  picking  be- 
cause of  the  looseness  (R.  75). 

On  the  contrary,  witness  on  behalf  of  the  defendants 
Swier  testified  that  the  ladder  was  safe.  Mr.  Cecil  C. 
Clark,  a  fruit  grower  in  the  Yakima  Valley  (R.  198) 
who  had  used,  borrowed  and  observed  many  ladders  (R. 
204)  testified  that  the  ladder  was  loose  at  the  top  (R. 
211)  and  that  the  tongue  had  some  play  in  it  (R.  206) 
but  nevertheless  was  a  safe  ladder  (R.  206). 

However,  upon  cross-examination,  and  the  witness 
looking  at  the  ladder,  the  following  testimony  was  given 
(R.  222) : 

"Q.  Is  the  ladder,  Mr.  Clark,  in  its  now  condi- 
tion, the  same  as  you  have  seen  it  previously! 

"A.  No,  I  think  those  bolts  were  a  little  looser 
when  I  looked  it  over  at  the  ladder  company. 

"Q.  Now,  you  didn't  say  anything  about  that  this 
morning,  did  you? 

"A.  Well,  I  was  not  asked,  and  I  was  stopped 
when  I  started  to  make  comments,  so  naturally  I 
wouldn't. 

"Q.  In  other  words,  you  didn't  inspect  it  this 
morning  before  your  testimony? 
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"A.  Yes,  I  did.  I  inspected  it  before  court  con- 
vened. 

"Q.  And  you  were  cognizant  that  they  were  looser 
when  you  saw  it  previously? 

"A.    Yes. 

"Q.  Now,  would  a  three-sixteenths  looseness  be- 
tween the  side  of  the  yoke  and  the  metallic  side  of 
the  ladder,  would  that  give  more  play  in  the  top 
part  of  the  ladder? 

"A.  Yes,  it  would  give  a  little  more  play. 

"Q.  And  if  the  hole  in  the  yoke  where  this  small 
bolt  comes  through,  if  the  hole  in  the  yoke  is  larger 
than  the  hole  in  the  side  piece,  would  that  give  more 
play? 

"A.  Yes,  it's  bound  to  give  it  a  little  more  play." 

He  further  testified  that  in  the  manufacture  of  lad- 
ders the  hole  in  the  yoke  was  the  same  size  as  the  hole  in 
the  side  piece  of  the  ladder  (B.  223). 

Witness  C.  A.  Brazil  (for  defendants)  testified  that  he 
had  examined  the  ladder  and  that  there  was  some  loose- 
ness in  the  top  assembly  (R.  234,  ) ;  and  upon  cross- 
examination  testified  that  customarily  in  the  manufacture 
of  ladders  the  holes  in  the  yoke  and  the  side  plate,  where 
they  matched  up,  were  of  the  same  size  and  that  if  a  small 
bolt  were  used  in  a  large  hole,  it  would  increase  the  play 
(R.  239)  and  specifically  that  if  a  3/16th  bolt  were  used 
in  a  hole  in  the  yoke  assembly  which  was  3/16th  inch 
larger  than  the  bolt,  it  would  give  a  lot  of  play  (R.  239). 
Witness  Brazil  did  not  testify  that  the  ladder  was  safe 
(R.  233-242). 

Ben  Hovde,  witness  for  the  defendants,  a  fruit  rancher, 
who  had  owned  possibly  20  ladders  and  borrowed  others 
and  had  (juite  a  bit  of  ex])erience  in  liandling  ladders 
(R.  243)  testified  he  had  examined  the  ladder  in  the  case 
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at  Dependable  Ladder  Company  in  their  warehouse  (R. 
244),  that  he  observed  a  play  or  looseness  in  the  top 
assembly  which  he  stated  was  the  regular  play  a  ladder 
would  have  in  average  use  (R.  245).  On  cross-examina- 
tion he  testified  that  by  use  and  w^ear  the  hole  in  the  side 
plate  became  enlarged  (R.  248),  but  that  ladders  were  not 
manufactured  that  way.  Witness  Ben  Hovde  did  not 
testify  the  ladder  was  safe  (R.  243-252). 

Herbert  Rossow,  owner  and  operator  of  Dependable 
Ladder  Company  since  January  of  1958  (R.  270)  and 
prior  to  that  time  shop  foreman  of  that  company  (R.  270), 
which  company  engages  in  the  manufacture  of  ladders 
(R.  271)  testified  that  the  ladder  which  was  in  evidence  as 
plaintiffs'  exhibit  1,  had  been  in  their  place  of  business 
for  possibly  more  than  a  year  (R.  273) ;  that  he  had 
checked  over  the  ladder  when  it  was  brought  in  (R.  274) 
and  that  more  than  a  year  prior  Mr.  Hudson,  Miss  Love- 
land,  Mr.  Mullins  (counsel  for  plaintiffs)  and  Mr.  Splawn 
(counsel  for  defendants)  inspected  the  ladder  at  the  place 
of  business.  That  at  the  time  of  such  inspection  the  play 
in  the  tongue  of  the  ladder  was  measured  by  Mr.  Hudson 
(R.  274-275)  with  a  ruler  which  he  had  borrowed  from  the 
witness  (R.  275),  that  the  play  in  the  tongue  of  the  ladder 
was  at  least  four  inches  (R.  276). 

LTpon  cross-examination  Mr.  Rossow  testified  that  he 
recalled  Mr.  Hudson's  measuring  the  top  assembly  of  the 
ladder  (R.  280),  i.e.  the  gap  between  the  side  of  the  hinge 
and  the  side  of  the  plate  on  the  leg  of  the  ladder,  measur- 
ing the  amount  of  play  there  was  in  the  bolt  compared 
to  the  hole  (R.  280).  He  further  recalled  that  Mr. 
Hudson  had  commented  on  the  size  of  the  bolt  (R.  282) 
but  did  not  remember  the  measurable  distance  (R.  282), 
but  only  that  it  could  be  measured  and  was  measured  by 
Mr.  Hudson.  He  testified  that  the  ladder  in  the  court 
room,  plaintiff's  Exhibit  1,  the  gap  could  not  be  measured 
at  all— it  was  too  small  (R.  282). 


—  18  — 

Witness  Rossow  did  not  testify  the  ladder  was  safe 
(K  270-282). 

Louis  C.  Moritz,  fruit  farmer  in  the  Yakima  Valley  for 
many  years  (R.  283)  having  used  a  lot  of  ladders  both 
himself  and  his  employees  (R.  285)  testified  on  behalf  of 
defendants  to  the  effect  that  he  had  examined  the  ladder 
in  question  at  the  Dependable  Ladder  Company  (R.  286), 
noticed  the  steps  were  tight,  that  the  pole  had  a  little 
sway  back  and  forth  (R.  287),  and  that  he  ^^assumed  the 
ladder  would  be  safe  enough  for  me  to  put  a  picker  on 
(R.  288) ;  On  cross-examination,  he  testified  that  the 
ladder  was  loose  right  at  the  top  (R.  292)  and  that  if 
there  was  3/16th  inch  play  on  each  side  of  the  hinge,  and 
the  same  amount  in  the  bolt,  that  it  would  make  a 
difference  in  the  stability  of  the  ladder  so  it  would  twist 
more  (R.  292). 

Defendant  Walter  Swier  testified  that  he  had  admitted 
to  the  plaintiffs  subsequent  to  the  accident  of  Mrs.  Wong, 
that  there  was  play  and  looseness  in  the  top  of  the  ladder 
(p.  265,  266).  With  reference  to  the  ladder,  his  statement 
and  testimony  were  that  (R.  270) :  "It's  average  or  better 
than  average";  and  further  that  he  had  measured  the 
play  in  the  tongue  of  the  ladder  and  found  it  to  be  four 
inches  one  way  and  three  inches  the  other  (R.  292-293). 

Defendant  Laura  Swier  testified  that  she  had  told 
plaintiff  after  the  accident  that  they  had  found  ''some 
looseness  in  that  ladder"  (R.  309,  310). 

Testimony  of  the  following  witnesses  on  behalf  of 
plaintiff  in  rebuttal  was  offered  to  the  effect  that  the 
ladder  had  been  tampered  with : 

The  ladder  was  inspected  at  the  place  of  business  of 
Dependable  Ladder  Company  on  Friday  preceding  the 
commencement  of  the  trial  on  Monday  with  the  following 
persons  present:  Mr.  Hudson,  Miss  Loveland,  Mr.  Mul- 
lins  (counsel  for  phiintiffs)  Mr.  Bounds  associated  in  the 
practice  of  law  with  Mr.  Homer  Splawn  (counsel  for  de- 
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fendants),  (R.  313,  322,  328,  349).  Between  the  date  of 
inspection  and  the  time  the  ladder  was  admitted  into 
evidence  during  the  trial,  that  it  had  been  tampered  with 
there  seems  to  be  no  contradictory  evidence.  Two  of  de- 
fendants' witnesses  stated  it  was  not  in  the  same  condi- 
tion when  seen  during  the  trial  as  it  was  when  examined 
by  them  previous  to  trial  (R.  280-282,  222).  Mr.  Hudson 
and  Miss  Loveland  each  testified  to  the  insertion  of  addi- 
tional washers  in  the  top  assembly  of  the  ladder  and  the 
tightening  of  the  bolts  (R.  321-327,  312-321),  Mr.  Mullins 
testified  (p.  329-330)  that  the  thing  he  noticed  which  he 
felt  was  not  the  same  as  it  was  at  the  time  of  inspection 
was  the  lateral  play  of  the  yoke  between  the  two  side 
plates  of  the  ladder,  and  the  difference  between  the 
metal  on  the  hinge  at  the  top  and  the  metal  side  plates 
at  the  top  of  the  ladder ;  and  that  there  is  no  play  there 
now. 

The  ladder  was  at  all  times  from  the  date  of  the  acci- 
dent on  October  17,  1955,  to  and  including  the  date  of 
trial  on  March  24,  1958,  in  the  possession  and  under  the 
control  of  the  defendants  (R.  30,  219,  272-273,  348-351, 
263,  303,  320,  321). 

Plaintiffs  at  the  conclusion  of  all  the  evidence  moved 
for  a  directed  verdict  (R.  352)  upon  the  grounds  of  a 
failure  of  any  evidence  upon  which  reasonable  people 
could  differ  or  upon  which  any  other  inferences  could 
be  drawn  other  than  inferences  in  favor  of  the  plaintiff. 
And,  upon  the  further  ground,  that  as  a  matter  of  law 
the  defendants  had  failed  to  offer  any  evidence  to  rebut 
the  presumption  which  arose  in  favor  of  plaintiffs  by 
reason  of  the  tampered-with  evidence,  i.e.,  the  ladder 
which  was  within  the  possession  and  control  of  defend- 
ants at  all  times  subsequent  to  the  accident. 

The  Court  denied  the  motion  (R.  357). 

The  Court's  instructions  to  the  Jury  included  instruc- 
tions on  "contributory  negligence,"  "assumption  of  risk," 
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(R.  368)  and  '^unavoidable  accident"  (R.  3G9),  to  which 
exception  was  made  by  the  plaintiffs  (R.  375-376). 

Plaintiffs  requested  the  giving  of  their  tendered  In- 
struction Number  20  (R.  33)  with  reference  to  the  pre- 
sumption raised  when  evidence  has  been  fabricated  or 
altered;  and  Instruction  No.  21  (R.  33-34)  with  reference 
to  the  conduct  of  a  party  who  destroys,  alters  or  fabri- 
cates evidence  being  an  admission. 

The  Court  refused  these  tendered  instructions,  and 
plaintiffs  entered  their  exception  (R.  376). 

The  jury  returned  its  verdict  (R.  34)  in  favor  of  the 
defendants.  With  such  verdict,  the  jury  returned  the 
following  question :  "If  we  find  in  favor  of  the  Wongs — 
were  your  instructions  to  the  effect — that  we  were  to  con- 
sider her  remaining  25  years  and  77  days — for  a  method 
of  compensation — Yes  or  No."  This  was  signed  by 
Kenneth  B.  Elledge,  Foreman"  (R.  34). 

Judgment  was  entered  on  the  jury  verdict  (R.  35)  in 
favor  of  the  defendants. 

Plaintiffs  filed  their  Motion  to  Set  Aside  Verdict  and 
Judgment  and  to  Enter  Judgment  for  Plaintiffs,  or  in 
the  Alternative  for  a  New  Trial  (R.  36-38),  to  which 
Motion  are  attached  the  affidavits  of  two  of  the  jurors,  to- 
wit:  Vincent  A.  Noga  (R.  38-39)  and  Robert  ^lasterman 
(R.  39-40).  The  grounds  of  the  Motion  were  briefly  that 
the  court  had  erred  in  denying  plaintiffs'  Motion  for  a 
directed  verdict  at  the  conclusion  of  all  the  evidence; 
that  the  ladder  which  was  the  principal  exhibit  in  the  case 
was  in  the  possession  and  control  of  the  defendants 
Swiers  at  all  times  and  that  said  ladder  had  been  tam- 
pered with;  that  the  court  had  erred  in  the  giving  of 
instructions  and  the  refusal  to  give  plaintiffs'  tendered 
instructions  Nos.  19,  20  and  21.  Further,  that  the  jury 
misunderstood  the  measure  of  damages  as  is  shown  by 
the  question  returned  together  with  the  verdict  (R.  36- 
37). 
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The  affidavits  of  the  two  jurors,  attached  to  said 
motion,  are  to  the  effect  that  the  jury  found  in  their 
deliberations  that  the  ladder  had  been  tampered  with, 
and  that  the  substance  on  the  bolts  connecting  the  hinge 
assembly  with  the  top  of  the  ladder  was  not  paint,  but 
was  putty,  and  ascertained  this  fact  both  by  smelling 
said  substance  and  by  tasting  it  (R.  38-40). 

Submitted  upon  the  hearing  of  plaintiffs^  Motion  to 
Set  Aside  Verdict  or  in  the  Alternative  for  a  New  Trial, 
by  counsel  for  defendants  was  the  affidavit  of  counsel  and 
the  affidavit  of  two  other  jurors  to  the  effect  that  the 
members  of  the  jury  had  taken  no  formal  ballot  with 
reference  to  the  tampering  (R.  40-44).  Submitted  also 
by  defendants  was  a  further  affidavit  of  juror  Masterman 
(R.  45)  to  the  effect  that  "any  tampering  with  the  ladder 
had  no  bearing  on  the  decision  of  the  jury." 

The  Court  (R.  46-47)  included  in  his  statement  at  the 
time  of  entering  the  order  denying  plaintiffs'  motion 
to  set  aside  the  following  language  (R.  379) :  "So  that 
I  felt  that  there  was  a  factual  conflict  and  a  factual  ques- 
tion to  be  decided  by  the  jury.  It's  true  that  it  appeared 
to  me  as  being  a  rather  one-sided  one.  If  I  had  been  the 
trier  of  the  facts  I  would  have  found  that  there  had  been 
a  change  in  the  ladder  because  I  think  the  evidence  was 
to  me  very  convincing  and  overwhelmingly  so  in  favor 
of  there  having  been  some  tightening  of  those  bolts.  How 
or  why  I  could  only  conjecture,  of  course,  and  I  think 
perhaps  it  would  be  fair  under  these  authorities  to  ask 
that  an  inference  be  drawn  against  the  defendants  be- 
cause of  that  situation  of  alteration  of  the  ladder  *  *  *." 

Plaintiffs  then  proceeded  to  perfect  an  appeal  to  this 
court  (R.  47-51). 

V.  SPECIFICATION  OF  ERRORS  RELIED  UPON 

1.  The  trial  court  erred  in  denying  plaintiffs'  Motion 
for  a  directed  verdict  in  their  favor  at  the  close  of  all 
evidence. 
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2.  The  trial  court  erred  in  refusing  plaintiffs'  re- 
quested Instruction  No.  20,  as  follows  (R.  33) : 

"You  are  instructed  that  a  party's  falsehood  or 
other  fraud  in  the  preparation  and  presentation  of 
his  case,  his  fabrication,  alteration  and  all  similar 
conduct,  is  an  indication  of  his  consciousness  that  his 
case  is  a  weak  or  unfounded  one;  and  from  that  con- 
sciousness may  be  inferred  the  fact  itself  of  the 
case's  lack  of  truth  and  merit.  That  inference  does 
not  apply  to  any  one  fact  in  the  case,  but  operates 
strongly  against  the  whole  mass  of  facts  constituting 
his  ease. 

"You  are  therefore  further  instructed  that  the 
changes  or  alterations  in  the  ladder  which  occurred 
subsequent  to  the  time  of  the  accident  on  October 
17,  1955,  cast  suspicion  on  the  whole  of  the  defense 
of  Swiers  and  create  a  strong  presumption  that  the 
ladder  on  the  date  of  the  accident  was  defective." 

3.  The  trial  court  erred  in  refusing  to  give  plaintiffs' 
requested  instruction  No.  21  (p.  33-34). 

"You  are  instructed  that  all  efforts  by  a  party  to 
a  suit,  directly  or  indirectly,  to  destroy,  alter,  fabri- 
cate or  suppress  evidence  is  in  the  nature  of  an 
admission  by  such  party  that  he  has  no  sufficient 
case  unless  aided  by  suppressing  evidence,  or  by  the 
alteration  or  fabrication  of  more  evidence." 

4(a).  The  trial  court  erred  in  giving  to  the  jury  the 
following  instruction  on  contributory  negligence,  (p.  3G4- 
365): 

"  ^Contributory  negligence'  is  negligence  or  want 
of  care,  as  herein  defined,  on  the  part  of  a  person 
suffering  injury  or  damage  which  proximately  con- 
tributes to  cause  the  injury  and  damage  complained 
of.  Contributory  negligence  bars  recovery  on  the 
part  of  a  i)erson  suffering  injury  or  damage,  even 
though  the  opposing  party  is  guilty  of  negligence." 


—  23  — 

4(b).  The  trial  court  erred  in  giving  that  portion  of 
the  instruction  appearing  on  page  365  of  the  record,  the 
last  clause  in  the  second  full  paragraph  on  said  page, 
reading  as  follows,  to-wit : 

u#  «  *  unless  you  find  that  recovery  by  plaintiff  is 
barred  by  contributory  negligence  or  assumption  of 
risk." 

And  that  portion  of  the  instructions  as  follows  (p.  368) : 

"Now,  a  plaintiff  who  is  contributorily  negligent,  as 
such  term  has  been  defined  to  you,  cannot  recover 
from  the  defendants,  irrespective  of  negligence,  if 
any,  on  the  part  of  the  other  party,  the  defendants." 

5.  The  trial  court  erred  in  instructing  the  jury  as 
follows,  to-wit  (R.  369) : 

"One  who,  as  servant  or  employee,  enters  into  the 
service  of  another,  assumes  by  his  contract  of  em- 
ployment the  risk  of  all  dangers  ordinarily  incident 
to  the  work  upon  which  he  engages,  and  also  the 
extraordinary  risks  of  employment  if  they  are  open 
and  apparent,  although  due  directly  to  the  master's 
negligence. 

"If  you  find  by  a  fair  preponderance  of  the  evi- 
dence and  under  the  Court's  instructions  that  the 
plaintiff  assumed  the  risk  of  what  befell  her,  then 
she  cannot  recover  from  the  defendants  Swier,  ir- 
respective of  negligence,  if  any,  on  their  part." 

6.  The  trial  court  erred  in  instructing  the  jury  as 
follows,  to-wit  (R.  369) : 

"Now,  every  accident  does  not  necessarily  estab- 
lish a  cause  of  action  warranting  recovery  by  the  in- 
jured party.  Accidents  may  occur  for  which  no  one 
is  to  blame.  An  unavoidable  accident  is  an  unin- 
tended occurrence  which  could  not  have  been  pre- 
vented by  the  exercise  of  reasonable  care.  There  is 
no  liability  for  unavoidable  accidents. 
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"If  this  accident  should  be  considered  by  you  to 
have  been  unavoidable,  then  you  should  return  a 
verdict  for  the  defendants." 

7.  That  the  jury  misunderstood  the  measure  of  dam- 
ages as  shown  by  the  question  attached  to  the  verdict  and 
believed  that  they  had  to  give  $100,000.00  or  nothing. 

VI.   SUMMARY  OF  ARGUMENT 

The  major  portion  of  the  material  facts  in  this  case  are 
admitted,  thus  requiring  no  proof;  i.e.,  it  was  admitted 
that  plaintiff  Rose  Wong  was  on  October  17,  1955,  in 
the  employ  of  the  defendants  Walter  Swier  and  Laura 
Swier,  and  that  as  such  employee  she  used  a  ladder  fur- 
nished by  them,  and  that  the  defendants  Swier  were 
under  a  duty  to  furnish  a  safe  ladder.  It  is  further  ad- 
mitted that  plaintiff  sustained  injuries  by  reason  of  a 
fall  from  said  ladder  in  the  course  of  her  employment. 
Plaintiffs  were  required,  therefore,  to  prove  only  two 
things:  (1)  that  the  ladder  furnished  by  the  Swiers  was 
defective;  and  (2)  the  extent  of  the  injuries  and  amount 
of  damages  sustained  by  Rose  Wong  as  a  result  of  the 
fall. 

The  evidence  is  uncontradicted  insofar  as  the  injuries 
and  damages  are  concerned.  Defendants  offered  no 
evidence  with  reference  thereto,  thus  eliminating  that 
point  from  our  summary  here. 

There  remains,  therefore,  only  the  question  of  the 
ladder — was  it  defective?   Or,  was  it  a  safe  ladder? 

The  ladder  in  question,  from  the  date  of  the  accident 
on  October  17,  1955,  was  at  all  times  in  the  possession, 
custody  and  control  of  the  defendants  and  their  counsel. 
There  is  no  dispute  nor  contention  to  the  contrary.  The 
ladder  was  placed  in  storage  at  the  Dependable  Laddei- 
Company  by  the  defendants  and  their  counsel,  and  was 
there  ins])ected  by  witnesses  for  both  parties.  At  the  time 
the  ladder  was  inspected  by  plaintiff's  witnesses,  it  was 
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in  the  presence  of  defendants'  counsel.  The  ladder  was 
brought  to  the  court  room  for  the  trial  of  this  case  by 
defendants'  counsel. 

The  evidence  is  that  the  ladder,  as  it  stood  in  the  court- 
room, had  been  tampered  with;  it  was  not  in  the  same 
condition  it  had  been  previously  when  inspected  and 
when  the  accident  occurred. 

Defendants  offered  no  testimony  to  explain  such  altera- 
tion. Upon  their  failure  so  to  do,  plaintiffs  contend  that 
a  presumption  arose  that  defendants  had  no  defense  to 
plaintiffs'  claim  except  by  the  alteration  of  the  ladder. 
Having  failed  to  explain  away  the  tampering  with  evi- 
dence, the  presumption  remained,  and  as  a  matter  of 
law  plaintiff's  were  entitled  to  a  preemptory  instruction 
directing  a  verdict  in  their  favor. 

The  court,  having  over-ruled  plaintiffs  motion  for  such 
directed  verdict,  most  certainly  should  have  instructed 
the  jury  with  reference  to  the  inference  and  presumption 
which  arise  in  the  face  of  evidence  which  has  been 
tampered  with.  Such  instruction  was  requested  by 
plaintiffs  and  refused  by  the  court.  That  this  failure  to 
instruct  was  error  is  borne  out  by  the  affidavit  of  a  juror, 
who  under  oath  states  that  the  tampering  was  not  even 
considered  by  them.  Plaintiffs  contend  that  the  failure 
to  instruct  the  jury  with  reference  to  evidence  which  has 
been  tampered  with  constitutes  reversible  error. 

There  was  no  eye  witness  to  the  accident.  No  person 
except  the  plaintiff  Hose  AVong  testified  with  reference  to 
the  happening  thereof  and  the  reason  for  the  ladder  fall- 
ing. Defendants  offered  no  evidence  to  establish  the 
affirmative  defenses  contended  for  by  them,  i.e.,  contri- 
butory negligence,  assumption  of  risk  and  unavoidable 
accident.  However,  the  court  instructed  the  jury  with 
reference  to  each  of  said  affirmative  defenses.  Plaintiffs 
contend  that  the  giving  of  said  instructions  without  evi- 
dence upon  which  to  base  the  same  was  error. 
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That  the  jury  misunderstood  the  instructions  of  the 
court  as  applicable  to  the  facts  they  heard  is  easily 
ascertained  from  the  question  asked  by  them,  and  re- 
turned with  the  verdict.  The  verdict  and  the  question  are 
wholly  inconsistent. 

The  verdict  is  as  follows  (R.  34) : 

"We,  The  Jury  in  the  above  entitled  cause  find  for 
the  defendants." 

Signed :  Kenneth  B.  Elledge, 
Foreman" 

Yet  the  question  attached  is  as  follows : 

"If  we  find  in  favor  of  the  Wongs — were  your  in- 
structions to  the  effect — that  we  were  to  consider  her 
remaining  25  years  and  77  days — for  a  method  of 
compensation — Yes  or  No. 

Signed :  Kenneth  B.  Elledge, 
Foreman" 

The  verdict  and  the  question  returned  with  it  are 
irreconcilable. 

VII.  ARGUMENT 

1.  The  trial  court  erred  in  denying  plaintiffs'  Motion 
for  a  directied  verdict  in  their  favor  at  the  close  of  all 
evidence. 

2.  The  trial  court  erred  in  refusing  plaintiffs'  re- 
quested Instruction  No.  20,  as  follows  (p.  33) : 

"You  are  instructed  that  a  party's  falsehood  or 
other  fraud  in  the  preparation  and  presentation  of 
his  case,  his  fabrication,  alteration  and  all  similar 
conduct,  is  an  indication  of  his  consciousness  that 
his  case  is  a  weak  or  unfounded  one;  and  from  that 
consciousness  may  be  inferred  the  fact  itself  of  the 
case's  lack  of  truth  and  merit.    That  inference  does 
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not  apply  to  any  one  fact  in  the  ease  but  operates 
strongly  against  the  whole  mass  of  facts  constituting 
his  ease. 

**You  are  therefore  further  instructed  that  the 
changes  or  alterations  in  the  ladder  which  occurred 
subsequent  to  the  time  of  the  accident  on  October  17, 
1955,  cast  suspicion  on  the  whole  of  the  defense  of 
the  Swiers  and  create  a  strong  presumption  that  the 
ladder  on  the  date  of  the  accident  was  defective." 

3.  The  trial  court  erred  in  refusing  to  give  plaintiffs' 
requested  instruction  No.  21  (p.  33-34) : 

^'You  are  instructed  that  all  efforts  by  a  party  to 
a  suit,  directly  or  indirectly,  to  destroy,  alter,  fabri- 
cate or  suppress  evidence  is  in  the  nature  of  an 
admission  by  such  party  that  he  has  no  sufficient  case 
unless  aided  by  suppressing  evidence,  or  by  the 
alteration  or  fabrication  of  more  evidence. 

The  facts  and  law  applicable  to  specifications  of  error 
numbered  1,  2  and  3  are  the  same  and  therefore  will  be 
presented  as  one. 

It  behooves  us  to  keep  in  mind  throughout  this  argu- 
ment that  a  large  portion  of  the  material  facts  are 
admitted  (R.  21-22)  i.e.,  the  relationship  of  employer  and 
employee,  the  duty  of  the  Swiers  to  furnish  plaintiff  Rose 
Wong  with  a  safe  ladder;  that  in  the  course  of  her  em- 
ployment while  using  the  ladder,  plaintiff  sustained  a 
fall  resulting  in  injury  to  her.  Only  two  material  facts 
remain  to  be  established  by  plaintiffs,  to-wit:  that  the 
ladder  was  defective;  and  (2)  the  extent  of  injury  and 
amount  of  damages  resulting  from  the  fall. 

It  is  with  the  first  of  these  that  we  are  concerned  at  the 
moment. 

Plaintiff's  contention  is  that  the  ladder  was  defective  in 
that  the  hinge  or  yoke  assembly  at  the  top  of  the  ladder 
was  loose,  permitting  excessive  play  in  the  ladder;  that 
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the  hole  in  the  metal  plate  and  the  side  of  the  ladder  were 
larger  than  the  bolt  used  to  hold  them,  thereby  per- 
mitting the  additional  play  in  the  ladder  and  the  twisting 
of  the  ladder  in  its  use,  and  that  it  was  this  condition  of 
the  ladder  which  caused  plaintiff's  fall  and  injury  (R. 
22-23). 

Plaintiff's  testimony  is  that  the  ladder  was  loose  at  the 
top  and  that  she  was  advised  subsequent  to  the  date  of 
the  accident  of  such  condition  of  the  ladder  by  both  Mr. 
and  Mrs.  Swier  (R.  108, 109,  110,  265,  266,  309,'310)  these 
defendants  each  admitting  looseness  in  the  ladder. 

That  loose  condition  of  the  ladder  and  the  play  in  the 
assembly  was  noted  by  all  witnesses  examining  the  ladder 
after  the  accident  but  prior  to  the  date  of  trial. 

The  ladder  from  which  plaintiff  Rose  Wong  fell  was 
removed  from  the  orchard  where  the  accident  occurred 
by  the  defendant  Swier  and  placed  in  a  shed  on  his  place 
(R.  263,  .  . . ).  It  remained  there  until  it  was  removed  to 
the  warehouse  of  Dependable  Ladder  Company  at  the 
request  of  defendants'  attorney.  It  was  brought  from 
that  place  to  the  court  room  on  the  day  of  trial  by  counsel 
for  the  defendants  (R.  348-351).  There  is  no  dispute  nor 
contrary  contention  but  that  the  ladder  was  at  all  times 
from  the  date  of  the  accident  to  the  trial  in  the  custody 
and  control  of  the  defendants. 

When  the  ladder  was  examined  in  the  court  room  dur- 
ing the  trial,  the  testimony  of  plaintiffs  (R.  343-344)  and 
plaintiffs'  witnesses  was  to  the  effect  that  the  ladder  had 
been  altered  (R.  329-330,  321-325,  313-315)  that  washers 
had  been  inserted  at  tlie  top  of  the  ladder  between  the 
assembly  and  the  plate,  which  tightened  up  the  top  as- 
sembly. Of  paramount  significance  is  that  defendants' 
own  witnesses  also  testified  that  the  bidder  had  l)een 
altered  and  was  not  in  the  same  condition  it  was  wlien 
previously  examined  by  them,  such  witnesses  being  Mr. 
Cecil  Clark  (R.  222)  and  Mr.  Herbert  Rossow  (R.  282). 
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Mr.  Clark  tostiCiod  uneciui vocally  that  the  ladder  was 
not  ill  the  same  condition  (11.  222)  using  the  following 
language:  "The  bolts  were  a  little  looser  when  I  looked 
it  over  at  the  ladder  company."  Further  testifying  that 
he  was  cognizant  at  the  time  he  gave  his  testimony  on 
direct  examination  that  the  bolts  were  looser  when  he 
saw  the  ladder  previously  (R.  222). 

The  trial  court  itself  was  convinced  that  the  ladder  had 
been  tampered  with,  as  evidenced  by  its  comments  (out 
of  the  jury's  presence)  (R.  230)  during  the  trial,  and 
the  statements  upon  denying  plaintiffs'  motion  to  set 
aside  verdict  and  judgment  or  in  the  alternative  for  new 
trial.  We  find  the  court  expressing  the  following  (R.  230- 
231) :  "It  seems  to  me  now,  in  the  present  state  of  the 
record,  that  without  any  question  of  dispute,  it's  estab- 
lished that  this  ladder  has  been  tampered  with,  that  it  is 
not  in  the  condition  that  it  was  in  the  warehouse,  *  *  *  and 
1  think  at  least  until  you  raise  a  fact  or  issue  to  show  that 
this  ladder  has  not  been  tampered  wdth,  you  should  not 
demonstrate  it.  Of  course,  the  thought  immediately  oc- 
curs to  me  if  it  is  just  as  good  loose,  why  was  it  tightened 
up  before  it  was  brought  in  here?  Your  own  witness  says 
that  it  was  *  *  *  (R.  231).  Well,  he  testifies  that  it  was 
looser.  I  don't  like  the  looks  of  this  frankly.  I  think  there 
has  been  tampering  with  evidence  before  it  was  brought 
in." 

And,  at  R.  379:  ''*  *  *  If  I  had  been  the  trier  of  the 
facts  I  would  have  found  that  there  had  been  a  change  in 
the  ladder  because  I  think  the  evidence  was  to  me  very 
convincing  and  overwhelmingly  so  in  favor  of  there  hav- 
ing been  some  tightening  of  those  bolts.  How  or  why  I 
could  only  conjecture,  of  course,  and  I  think  perhaps  it 
would  be  fair  under  these  authorities  to  ask  that  an 
inference  be  drawn  against  the  defendants  because  of 
that  situation  of  alteration  of  the  ladder,  *  *  *" 

After  defendants'  witness  Clark  testified  to  the  altered 
condition  of  the  ladder,  their  counsel  made  an  otfer  which 
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we  feel  should  be  brought  to  the  attention  of  this  court, 
for  it  strengthens  the  admission  of  alteration.  At  page 
231  of  the  record,  we  find  the  following  statement  by  de- 
fense counsel :  "Well,  then,  I  offer  to  have  him  put  it  in 
the  condition  in  which  it  was." 

Another  witness  for  the  defense,  Mr.  Herbert  Rossow, 
also  testified  that  the  ladder  was  not  in  the  same  condition 
as  it  was  while  stored  at  his  place  of  business  (R.  282). 

That  the  ladder,  at  all  times  in  the  custody  and  control 
of  defendants,  had  been  tampered  with  and  its  condition 
altered  and  changed  there  can  be  no  doubt,  and  such 
tampering,  and  such  alteration  is  evidence  that  the  ladder 
furnished  by  Swiers  to  plaintiff  Rose  Wong  was  defec- 
tive. The  law  is  well  established  that  every  presumption 
is  made  against  a  wrong-doer. 

McBroom's  Legal  Maxims 
8th  Ed.  938 

It  constitutes  a  wilful  destruction,  a  wilful  spoliation 
of  evidence  and  gives  rise  to  a  presumption  unfavorable 
to  the  defendants,  a  presumption  regarding  which  the 
jury  should  have  received  instructions. 

Silva  V.  No.  Calif.  Power  Co. 
162  P.  412 

The  action  is  one  for  damages  occasioned  by  the  alleged 
negligence  in  delivering  electricity  to  plaintiff's  tank- 
house,  which  resulted  in  the  destruction  of  the  building 
by  fire. 

Trial  resulted  in  a  verdict  and  judgment  for  tlie  plain- 
tiff. 

Defendants  appealed,  alleging  error  in  instructions. 

At  the  trial  the  defendants  offered  in  evidence  certain 
wires,  which  they  contended  were  wires  from  the  fire  and 
leading  into  the  tankhouse.  Witnesses  testified  that  these 
either  were  not  the  wires,  or  in  the  event  they  were  the 
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same  wires,  they  had  been  repaired  subsequent  to  the 
fire. 

With  reference  to  such  evidence,  the  court  said: 

'^It  is  laid  do^vn  as  a  well  settled  rule  that  all  ef- 
forts by  either  party  to  a  suit,  directly  or  indirectly, 
to  destroy,  fabricate  or  suppress  evidence  may  be 
shown,  not  as  a  part  of  the  res  gestae  but  in  the 
nature  of  an  admission  that  the  party  has  no  suffic- 
ient case  unless  aided  by  suppressing  evidence  or  by 
the  fabrication  of  more  evidence.  Jones  on  Evidence, 
Vol.  1,  Sec.  22a. 

'^The  fabrication  of  evidence  is  calculated  to  raise 
a  presumption  against  the  party  who  has  recourse  to 
such  practice,  not  less  than  when  evidence  has  been 
suppressed  or  withheld." 

Wigmore  on  Evidence 

Vol.  12,  Third  Edition,  p.  120,  Sec.  278 : 

"It  has  always  been  understood — the  inference, 
indeed,  is  one  of  the  simplest  in  human  experience — 
that  a  party's  falsehood  or  other  fraud  in  the  pre- 
paration and  presentation  of  his  cause,  his  fabrica- 
tion or  suppression  of  evidence  by  bribery  or  spolia- 
tion, and  all  similar  conduct,  is  receivable  against 
him  as  an  indication  of  his  consciousness  that  his  case 
is  a  weak  or  unfounded  one;  and  from  that  con- 
sciousness may  be  inferred  the  fact  itself  of  the 
cause's  lack  of  truth  and  merit.  The  inference  thus 
does  not  apply  itself  necessarily  to  any  specific  fact 
in  the  cause,  but  operates,  indefinitely  though  strong- 
ly, against  the  whole  mass  of  alleged  facts  constitut- 
ing his  cause. 

u#  *  #  rpj^g  general  principle  applies  in  common  to 
all  these  forms  of  conduct,  it  is  not  necessary,  nor 
is  it  usually  possible,  to  discriminate  the  precedents 
that  apply  to  it  in  one  or  another  form.    Roughly 
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classifying  them,  they  admit  all  forms  of  personal 
falsification  by  the  party  in  the  course  of  the  litiga- 
tion; fabrication  or  manufacture  of  evidence,  by 
forgery,  bribery,  subornation  and  the  like  *  *  • 
suppression  of  evidence  *  *  *  destruction  or  spolia- 
tion of  material  objects  in  general  or  of  documents 
in  particular." 

31  C.J.S.  Sec.  153— 
Evidence 

The  unexplained  and  deliberate  destruction  of  relevant 
documentary  or  other  evidence,  or  the  mutilation  of  or 
alteration  of  such  evidence,  gives  rise  to  an  inference 
that  the  matter  destroyed  or  mutilated  is  unfavorable  to 
the  spoliator. 

Sec.  152 — The  maxim  "all  things  are  presumed 
against  a  wrong-doer"  has  been  frequently  applied 
to  unfavorable  inferences  or  presumptions  arising 
from  spoliation  of  evidence;  and  in  so  far  as  it  rests 
in  logic  is  reinforced  by  the  proposition  that  men  do 
not  as  a  rule  withhold  from  a  tribunal  facts  bene- 
ficial to  themselves. 

Ernest  H.  Meyer  v.  Hammond  Lumber  Co. 
9th  CCA 
84  F  (2)  496. 

This  case  involved  the  alteration  of  a  log  book  which 
was  evidence  in  the  case.  With  reference  to  the  penalty 
for  altered  evidence,  the  court  in  the  case  quotes  from  and 
relies  upon  the  decision  of  Judge  Benedict  in  The  Tillie, 
Fed.  case  No.  14,048,  (which  is  also  from  the  9th  Circuit) 
as  follows : 

"If  possible  it  ought  never  to  happen  that  a  case 
sought  to  be  supported  by  a  fabricated  log  book 
should  succeed,  *  *  •  if  charges  of  this  kind  are 
supported  by  testimony  and  remain  unanswered  in 
the  evidence,  they  compel  an  adverse  decree. 
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*'Tlie  legitimate  inference  in  all  such  cases  is  that 
if  the  true  facts  were  entered  in  the  log  book,  they 
would  be  unfavorable. 

Cary-Davis  Tug  &  Barge  v.  U.S. 

(CCA  9) 

8  Fed  (2)  324 

This  case  also  concerned  the  alteration  of  a  log.  In 
reference  to  such  altered  evidence,  the  court  used  the 
following  language : 

'*Once  you  find  it  has  been  tampered  with,  as  I 
have  had  occasion  to  say  before  in  other  cases,  the 
court  looks  with  suspicion  on  the  whole  matter." 

The  Silver  Palm  et  al  v.  U.S. 

(CCA  9) 

94  Fed  (2)  754 

This  case  involved  the  alteration  of  logs  of  a  ship's 
records.  Evidence  of  the  alterations  by  way  of  erasure 
was  shown.   With  reference  to  this  issue,  the  court  said: 

Page  762 :  "The  importance  of  the  logbook  entries 
in  determining  marine  causes  has  always  been  recog- 
nized by  courts  of  admiralty.  The  alteration  of  log 
books  by  erasure  and  substitution  has  long  been 
condemned.  It  not  only  casts  suspicion  on  the  whole 
case  of  the  vessel,  hut  creates  a  strong  presumption 
that  the  erased  matter  was  adverse  to  its  contention. 
(Citing  many  cases). 

"Once  you  find  there  has  been  tampering  with  a 
log,  as  I  have  had  occasion  to  say  before,  the  court  at 
once  looks  with  suspicion  at  the  whole  matter. 

Harvey  v.  U.S. 
215  Fed  (2)  330 

The  case  involved  the  charge  of  traffic  in  narcotics.  The 
defendant  was  represented  by  counsel  selected  and  em- 
ployed by  him.    The  witness,  Patricia  Brown,  testified 
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that  she  had  met  the  defendant  and  his  attorney  in  the 
attorney's  office,  where  she  was  prevailed  upon  to  take 
heroin  and  then  was  handed  a  typewritten  statement  and 
exhorted  to  memorize  it  as  her  testimony  at  the  time  of 
trial. 

With  reference  to  such  fabricated  evidence  the  court 
said: 

"Patricia  Brown's  story  of  what  happened  in  the 
attorney's  office  was  clearly  admissible,  as  a  fabrica- 
tion of  innocence  is  cogent  evidence  of  guilt." 

Citing:  Wilson  v.  U.S.,  162  U.S.  613,  621, 16  S. 
Ct.  895,  40  L  ed.  1090. 

The  court  then  continues  to  add  that  such  conduct  "taints 
the  defense  ah  initio''  and  is  a  heinous  offence,  one  w^hich 
undermines  the  foundations  of  our  whole  system  of  seek- 
ing justice  through  trial. 

Sheehan  v.  Goriansky 

56  N.E.  (2)  883 

Which  case  holds  that  spoliation  of  evidence,  tamper- 
ing, or  alteration  is  in  the  nature  of  an  admission  from 
which  liability  could  be  inferred. 

Equitable  Life  Ins.  Co.  v.  McDonald 

(CCA  9) 

96  Fed  (2)  437 

This  case  relies  upon  the  rule  laid  down  in  The  Oline 
Rodriquez,  19  S.  Ct.  851,  to  the  effect  that  spoliation  or 
concealment  is  a  serious  offense  and  authorizes  a  pre- 
sumption against  the  wrong-doer,  which  presumption 
remains  until  it  is  overthrown  by  evidence. 

It  was  prejudicial  error  for  the  trial  court  to  refuse 
to  instruct  the  jury  with  reference  to  the  effect  of  tam- 
pered evidence.  The  defendants  by  such  evidence  admit 
they  had  no  defense  unless  they  altered  the  ladder. 
Having  altered  the  ladder,  they  destroyed  the  physical 
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evidence  upon  wliicli  plaintiff  had  to  rely,  nor  can  it  ever 
be  restored.  The  thing  which  must  occur  to  each  of  us 
is,  if  the  ladder  were  safe  in  its  condition  at  the  time  of 
the  accident,  why  w^as  it  altered?  The  defendants  thus 
commit  a  wrong  and  then  profit  by  that  wrong. 

Prom  the  alteration  of  the  ladder  it  must  be  presumed 
that  the  ladder  in  its  condition  at  the  time  of  the  accident 
would  establish  the  plaintiffs'  claim  that  it  was  defective, 
and  the  defendants  by  such  alteration  must  be  held  to 
admit  the  truth  of  plaintiifs'  contention.  It  constitutes 
an  admission  that  the  ladder  in  its  condition  prior  to 
alteration  would  operate  against  them. 

10  R.  C.  L.,  p.  885. 

1  Wigmore  on  Evidence,  2nd  Ed.  Sec  291. 

McCleery  v.  McCleery 
200  Ala.  4,  75  So.  316 

Huber  v.  Boyle 
98  Colo.  360 
56  P  (2)  1333 

When  the  tampering  or  alteration  was  shown,  immedi- 
ately a  presumption  arose  in  plaintiffs'  favor,  a  presump- 
tion that  the  defendants  Swier  had  no  defense  to  the  case 
except  by  the  fabrication  of  evidence,  a  presumption 
which  is  not  conclusive,  but  which  rather  shifts  to  them 
the  burden  of  going  forward,  the  burden  of  explaining 
the  alteration  of  the  ladder. 

Equitable  Life  Ins.  Co.  v.  McDonald 

CCA  9 

96  Fed  (2)  437 

In  Anning  v.  Rothschild  &  Co. 

130  Wash.  232,  235,  226  P.  1013,  1014 

In  Scarpelli  v.  Washington  Power  Co. 
63  Wash.  18, 114  P.  870 
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Nicholson  v.  Neary 

77  Wash.  294,  137  P  492 

The  burden  of  going  forward  shifted  to  the  Swiers,  to 
explain  tlie  alteration  and  upon  their  failure  so  to  do, 
the  presumption  remained.  No  attempt  was  made  by  de- 
fendants to  rebut  the  presumption,  and  plaintiffs  were 
as  a  matter  of  law^  entitled  to  an  instruction  with  refer- 
ence to  such  tampered  evidence. 

Without  exception  insofar  as  we  are  able  to  ascertain, 
spoliation,  tampering  and  alteration  of  evidence  raises 
an  inference  and  even  a  presumption  that  the  person  is 
without  a  claim  or  defense  except  by  so  doing,  and  the 
burden  is  upon  him  to  explain. 

Broughton  <&  Wiggins  Nav.  Co.  v.  Hammond 

Lumber  Co. 
CCA  9 
84  Fed  (2)  496 

The  Eturia 

CCA  2 

147  F  216,  217 

We  are  not  unmindful  in  the  presentation  of  our  argu- 
ment with  reference  to  spoliation  or  tampered  evidence 
of  the  established  rule  that  the  jury  and  not  the  appellate 
court  determines  the  facts  of  a  case,  and  that  the 
appellate  court  will  not  invade  the  province  of  the  jury 
in  this  respect.  The  rule,  however,  is  subject  to  a  quali- 
fication present  in  the  case  before  the  court,  and  that 
qualification  is  that  in  the  event  there  has  been  error  of 
law  committed  by  the  trial  court  which  is  prejudicial  to 
appellant,  the  appellate  court  will  then  act.  Error  of  law 
prejudicial  to  appellants  was  the  failure  of  the  trial  court 
to  instruct  the  jury  with  reference  to  tampered  or  altered 
evidence. 

Defendants  did  not  go  forward  nor  attempt  to  rebut 
the  presumption.  They  offered  nothing  to  explain  the 
changed  condition  of  the  ladder. 
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That  it  is  the  duty  of  the  court  to  instruct  a  jury  with 
regard  to  the  principles  of  law  to  be  applied  to  the  facts, 
as  determined  by  them,  we  feel  would  need  no  authority 
to  support  it  here.  The  trial  court  refused,  upon  plain- 
tiffs' request,  to  instruct  the  jury  with  reference  to  the 
presumption  raised  by  altered  or  tampered  evidence,  such 
refusal  of  plaintiffs  requested  instructions  Nos.  20  and 
21,  being  prejudicial  and  reversible  error. 

4.  The  trial  court  erred  in  giving  to  the  jury  an  instruc- 
tion with  reference  to  contributory  negligence  (R.  364- 
365). 

5.  The  trial  court  erred  in  giving  to  the  jury  an  instruc- 
tion with  reference  to  assumption  of  risk  (R.  369). 

6.  The  trial  court  erred  in  giving  to  the  jury  an  instruc- 
tion with  reference  to  unavoidable  accident  (E.  369). 

The  instructions  in  each  instance  are  set  forth  in  liaec 
verba  at  the  pages  of  the  record  indicated.  We  do  not 
set  them  forth  in  full  here  for  the  reason  that  we  do  not 
contend  that  the  instructions  are  not  a  correct  statement 
of  the  legal  principles,  but  rather  it  is  appellants'  conten- 
tion that  no  instruction  should  have  been  given  to  the 
jury  relating  to  the  three  affirmative  defenses,  i.e.,  con- 
tributory negligence,  assumj^tion  of  risk  and  unavoid- 
able accident. 

Two  of  these  defenses  were  pleaded  affirmatively  by 
the  Swiers  (R.  9)  and  all  three  were  among  the  conten- 
tions of  the  defendants  as  contained  in  the  pre-trial  order 
(R.  25-26). 

There  was  no  eye  witness  to  the  fall  (R.  260,  121-122), 
and  the  only  evidence  concerning  it  Avas  the  testimony 
of  the  plaintiff  Rose  Wong  to  the  effect  that  she  remem- 
bered placing  her  ladder  the  morning  of  the  accident 
(R.  120)  and  that  it  was  placed  solidly  with  the  tongue 
centered  (R.  120)  and  also  tested  the  ladder  by  putting 
weight  on  it  (R.  121),  the  ground  being  comparatively 
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level  (R.  121).  That  at  the  time  she  fell,  she  was  on  the 
second  rung  from  the  top,  (not  including  the  top  plat- 
form) ;  that  she  had  been  picking  apples  to  her  left  but 
was  not  picking  or  reaching  at  the  time  of  the  fall  (R. 
122) ;  that  she  had  taken  no  step  but  was  preparing  to 
descend  the  ladder  (R.  122),  and  in  so  doing  she  turned 
her  body  slightly  to  the  right  to  bring  the  picking  bag 
from  the  step  so  it  would  not  hit  and  bruise  the  fruit  (R. 
123);  she  was  neither  leaning  nor  stretching  (R.  123). 
She  further  testified  that  her  body  was  not  unbalanced 
nor  was  she  in  any  way  jerking,  shaking  or  exerting  any 
force  on  the  ladder  (R.  123).  That  both  of  her  feet  were 
on  the  same  rung  of  the  ladder  (R.  124)  and  that  simul- 
taneous with  her  slight  movement  to  the  right  to  bring 
the  apple  bag  away  from  the  step,  she  felt  the  ladder  twist 
and  give  way  and  it  w^ent  from  under  her  (R.  124) ;  that 
she  grabbed  for  a  limb,  but  that  she  and  the  ladder  fell 
to  the  ground  (R.  125)  the  ladder  falling  to  her  left.  That 
is  the  total  evidence  offered  concerning  the  occurrence  of 
the  fall.  No  other  person  gave  any  testimony  of  any  kind 
concerning  it. 

Even  though  the  instructions  with  reference  to  contri- 
butory negligence,  assumption  of  risk  and  unavoidable 
accident  may  be  in  proper  form,  there  is  no  support  for 
them,  nor  any  one  of  them,  in  the  evidence.  The  instruc- 
tions were  applicable  to  the  issues  as  framed  by  the  pre- 
trial order,  but  that  is  not  sufficient.  They  must  also  be 
applicable  to  the  evidence  and  find  support  therein.  The 
giving  of  these  instructions  assumed  facts  which  were  not 
established  by  the  defense — facts  with  reference  to  which 
there  is  no  evidence  of  any  kind. 

Instructions  nmst  be  coniined  to  issues  as  made  by 
pleadings  and  by  proof,  and  appellants  were  entitled  to 
instructions  so  based.  To  give  instructions  unsupported 
by  evidence  is  reversible  error. 

Cant  rill  v.  Am.  Mail  Line 
257  P  (2)  179:  42  Wash.  (2)  590 
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Elm  V.  McKee 

283  0  (2)  827;  139  C.A.  (2)  353 

Leavitt  v.  DeYoung 

263  P  (2)  592;  43  Wash.  (2)  701 

Rathke  v.  Roberts 

207  P  (2)  716;  33  Wash.  (2)  858 

Gould  V.  Witter 

117  P  (2)  210;  10  Wash.  (2)  553 

Leer  v.  Cohen 

116  P  (2)  535;  10  Wash.  (2)  239 

Scandalis  v.  Jenny 

22  P  (2)  545;  132  CA  307 

Kellerher  v.  Porter 

189  P  (2)  223;  29  Wash.  (2)  650 

To  cite  further  authority  for  that  contention,  would 
we  feel  be  merely  cumulative.  It  is  the  duty  of  the  trial 
court  in  submitting  a  case  to  the  jury  to  confine  its  in- 
struction to  issues  raised  by  pleadings  and  proof,  and  the 
submission  to  the  jury  of  issues  raised  by  pleadings  but 
unsupported  by  any  proof  constitutes  prejudicial  and 
reversible  error. 

7.  That  the  jury  did  not  understand  the  instructions  of 
the  court  with  reference  to  the  measure  of  damages  is 
conclusively  shown  by  the  question  returned  with  the 
verdict  (R.  34),  when  inquiry  is  made  by  the  jury  as  to 
whether,  if  they  found  in  favor  of  plaintiffs,  they  were 
to  consider  the  life  expectancy  of  plaintiff  Rose  Wong 
in  computing  those  damages. 

The  question  and  the  verdict  are  in  irreconcilable  con- 
flict. In  one  breath  the  jury  finds  for  the  defendants  and 
in  the  same  breath  inquires  relative  to  the  method  of 
computing  damages  for  the  plaintiff. 
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VIII.  CONCLUSION 

We  respectfully  urge  that  the  verdict  of  the  jury  and 
the  judgment  entered  thereon  must  be  reversed  for  error 
of  the  trial  court  in  the  trial  of  the  case  and  the  submis- 
sion of  the  issues  to  the  jury.  The  jury  was  not  instructed 
with  reference  to  evidence  which  had  been  tampered  with 
or  altered  and  gave  no  consideration  to  such  fact.  The 
jury  received  no  instruction  on  a  point  of  law  involved 
in  the  determination  of  the  issues,  i.e.,  tampered  evidence, 
and  were  instructed  on  principles  of  law  which  had  no 
basis  in  evidence. 

The  verdict  and  question  returned  by  the  jury  repre- 
sent an  inconsistent  determination,  upon  which  no  judg- 
ment for  the  defendants  might  be  entered. 

To  permit  a  judgment  supported  by  evidence  which 
was  tampered  with  and  altered  is  to  reward  the  spoliator 
for  his  wrong.  The  judgment  must  be  reversed  and  a 
judgment  entered  in  favor  of  the  plaintiffs  for  the  amount 
prayed  for  in  their  complaint. 

Respectfully  submitted, 

Thomas  K.  Hudson, 
Alice  Loveland, 

Attorneys  for  Appellants, 

335  Petroleum  Club  Building, 
Denver  2,  Colorado, 
MAin  3-2237. 


No.  16116 


IN  THE 

Intt^b  S>UUb  (Sourt 

FOR  THE  NINTH  CIRCUIT 


ROSE  WONG  and  KENT  WONG, 

Appellants, 

WALTER  SWIER  and  LAURA  SWIER, 

Appellees. 


On  Appeal  from  the  United  States  Distmct  CoxmT 

FOR  the  Eastern  District  of  Washington, 

Southern  Division 


BRIEF  OF  APPELLEES 


Suite  318  Larson  Building 
Yakima,  Washington 


HOMER  B.  SPLAWN 
Attorney  for  Appellees 

FILED 

JAN  2  6  1959 


PAUL  P.  O'UHItiH,  CLfcRKi 


No.  16116 


IN  THE 

Mnxttii  BUUb  (Snurt 
of  A^ipMla 

FOR  THE  NINTH  CIRCUIT 


ROSE  WONG  and  KENT  WONG, 

Appellants, 

WALTER  SWIER  and  LAURA  SWIER, 

Appellees. 


On  Appeal  fkom  the  United  States  District  Court 

FOR  THE  Eastern  District  of  Washington, 

Southern  Division 


BRIEF  OF  APPELLEES 


HOMER  B.  SPLAWN 
Attorney  for  Appellees 


Suite  318  Larson  Building 
Yakima,  Washington 


SUBJECT  INDEX 

Page 

fURISDICTION    1 

JTATEMENT  OF  THE  CASE 2 

Background  of  Relationship  Between  Appellants 
and  Appellees  and  Omissions  in  Appellants 
Statement  Concerning  Themselves 2 

No  Tampering  or  Change  in  the  Ladder 5 

Safeness  of  the  Ladder 11 

Qualifications  of  Appellees'  Expert  Witnesses 21 

Causes  of  Appellant  Rose  Wong's  Fall 21 

ARGUMENT   25 

Appellants  Not  Entitled  to  Peremptory  Instruc- 
tions Directing  Verdict  or  Finding  as  Matter  of 
Law  that  Appellees  Were  Guilty  of  Tampering 
and  that  Their  Case  Was  Affected  Thereby 26 

Trial  Court's  Instructions  on  Contributory  Negli- 
gence, Assumption  of  Risk  and  Unavoidable  Ac- 
cident Were  Proper 28 

Jury's  Question  Was  Not  a  Part  of  Verdict  or 
Returned    Therewith 29 


INDEX  TO  AUTHORITIES 

STATUTES 

USCA,  Title  28,  Sec.  1332 2 

USCA,  Title  28,  Sec.  1291 2 

TEXT 
53  AM.  JUR.,  Trial,  §1105  et  seq 30 


ii  CASES  CITED 

Pag 

Arming  v.  Rothschild  6-  Co., 

130  Wash.  232,  226  Pac.  1013 2 

Scarpelli  v.  Washington  Water  Power  Co., 

63  Wash.  18,  114  Pac.  870... ..-  2 

Nicholson  v.  Neary,  77  Wash.  294,  137  Pac.  492 2 

Getzendaner  v.  United  Pacific  Insurance  Compantj, 

152  Wash.  Dec.  28,  322  P.  (2d)  1089_ 2 

Hoffman  v.  American  Foundry  Company, 

18  Wash.  287,  51  Pac.  385 3 

Le  Claire  v.  Washington  Water  Power  Co., 

83  Wash.  560,  145  Pac.  584 3 

Griffith  v.  Washington  Water  Power  Co., 

102  Wash.  78, 172  Pac.  822 3 

Haines  v.  Coastwise  Steamship  6  Barge  Co., 

104  Wash.  685,  177  Pac.  648 3 

Steven  v.  Hines,  110  Wash.  579,  188  Pac.  917 3 

Friermood  v.  Oregon-Washington  R.  <b-  N.  Co., 

134  Wash.  178,  235  Pac.  17 3 

Wehtje  V.  Porter,  183  Wash.  177,  48  P.  (2d)  212 3 

Cantrill  v.  American  Mail  Line, 

42  Wn.  (2d)  590,  257  P.  (2d)  179.. _ 3 


IN  THE 

T&xxxUi  g'tal^fi  (gnurt 
of  Appmla 

FOR  THE  NINTH  CIRCUIT 

No.  16116 


ROSE  WONG  and  KENT  WONG, 

Appellants, 

WALTER  SWIER  and  LAURA  SWIER, 

Appellees. 


On  Appeal  from  the  United  States  District  Court 

FOR  THE  Eastern  District  of  Washington, 

Southern  Division 


BRIEF  OF  APPELLEES 


JURISDICTION 

This  is  an  action  by  appellants,  plaintiffs  below,  resi- 
dents and  citizens  of  the  State  of  Idaho,  against  appellees, 
defendants  Swier  below,  residents  of  the  State  of  Wash- 
ington, for  damages  sustained  by  plaintiff  Rose  Wong, 
while  in  the  employ  of  said  defendants,  as  a  result  of  a 
fall  from  a  ladder  furnished  to  her  by  them  in  such  em- 
ployment (R.  21-22).    Jurisdiction  of  the  trial  court  was 


invoked  by  reason  of  diversity  of  citizenship  between  the 
parties  in  accordance  with  USCA,  Title  28,  Sec.  1332. 
Jurisdiction  of  this  court  in  invoked  by  reason  of  USCA, 
Title  28,  Sec.  1291. 

Judgment  in  the  court  below  was  entered  March  28, 
1958  (R.  35).  Motion  to  set  aside  verdict  and  judgment 
and  to  enter  judgment  for  plaintiff,  or  in  the  alternative 
for  a  new  trial,  was  filed  April  4,  1958  (R.  36-38),  and 
this  motion  was  denied  May  28,  1958  (R.  46-47).  Notice 
of  appeal  was  filed  June  16,  1958  (R.  47),  and  cost  bond 
was  filed  June  16,  1958  (R.  48-49). 

STATEMENT  OF  THE  CASE 

Appellants  in  their  statement  of  the  case  have  omitted 
many  relevant  and  material  facts,  which  appellees  deem 
necessary  to  state,  and  appellants  have  also  left  a  number 
of  inaccurate  impressions,  which  should  be  corrected,  in 
order  that  this  court  may  more  easily  view  this  case  fully 
and  accurately.  Therefore,  appellees  deem  it  necessary 
to  make  their  own  statement  of  the  case,  which  is  set  out 
under  subheadings,  so  that  the  various  matters  involved 
in  this  case  may  be  more  easily  and  quickly  understood, 
as  follows. 

Backgroujid  of  Rphttionship  Between  Appellants 

and  Appellees  and  Omissions  in   Appellants^ 

Statement  Concerning   Themselves 

Since  appellants  have  dwelt  upon  the  above  subject 
in  their  opening  brief  and  left  erroneous  impressions  con- 
cerning the   same,   appellees  have  been   constrained   to 


correct  such  impressions  and,  since  appellants  went  into 
such  background  and  their  status,  to  supply  their  omis- 
sions. 

The  Swiers  were  intimately  acquainted  with  the 
Wongs,  having  known  Rose  Wong  12  or  13  years  before 
her  husband  (R.  55),  he  being  a  Chinese  man  (R.  85). 
She  was  then  a  missionary  in  China  and  came  back  and 
made  her  home  on  the  Swier  ranch  ( R.  55 ) .  The  acquaint- 
ance started  as  a  religious  and  sympathetic  one,  as  Mrs. 
Wong  needed  a  home  and  the  Swiers  provided  a  home 
for  her  (R.  55).  Mrs.  Wong  mentioned  that  she  had  re- 
sided in  the  same  tenant  house  on  the  Swier  ranch  before 
to  assist  them  in  religious  work  (R.  129)  and  acknow- 
ledged that  she  had  become  acquainted  with  Mr.  and  Mrs. 
Swier  through  missionary  work  (R.  110).  According 
to  Mrs.  Swier,  Mrs.  Wong  had  been  a  missionary  friend 
of  theirs  for  many  years  and  a  personal  friend  for  the  last 
13  years  before  the  trial  (R.  307). 

Mr.  and  Mrs.  Wong  came  to  the  Swier  ranch  in  June, 
1955,  to  make  their  home  there  (R.  110,  307),  and  the 
Wong  family  continued  to  reside  on  the  Swier  ranch,  in 
the  same  tenant  house,  with  the  Wong  children  sleeping 
in  the  Swier  home,  until  June,  1956  (R.  253).  No  rent 
was  ever  asked,  suggested  or  contemplated  (R.  127-128, 
258). 

During  the  time  that  Mr.  and  Mrs.  Wong  were  at  the 
Swiers',  which  was  from  June,  1955  (R.  110),  they  were 


busy  helping  Mr.  and  Mrs.  Swier  carry  on  Sunday  school 
work  in  Cowiche,  Washington  (R.  136),  where  the  Swiers 
lived.  They  even  stayed  in  Cowiche  until  the  first  of 
August,  1957  (R.  137),  when  they  moved  back  to  Port- 
land, Oregon,  having  left  there  in  June,  1955,  to  live  at 
the  Swiers'  (R.  110). 

Mrs.  Wong  was  injured  October  17,  1955  (R.  24), 
and  Mrs.  Swier  visited  her  every  day  in  the  hospital  for 
the  first  month  and  quite  often  thereafter  (R.  308),  and 
the  Swiers  had  the  Wong  family  for  Christmas  Day,  1955, 
and  gave  them  their  Christmas  dinner  ( R.  308 ) .  After  the 
Wongs  moved  back  to  Portland,  plaintiff  Rose  Wong  cor- 
responded with  defendant  Laura  A.  Swier,  addressing 
her  as  "Dear  Sister  Swier"  (R.  195,  Ex.  19). 

Two  years  before  the  Wongs  arrived  at  the  Swier 
ranch  in  June,  1955,  the  elder  Wong  son  had  made  his 
home  with  the  Swiers  in  the  summer  of  1953  (R.  252).  In 
the  fall  of  1954  this  boy  and  the  two  eldest  Wong  girls 
came  to  live  with  the  Swiers  and  continued  to  sleep  in 
the  Swiers'  own  house  even  after  their  parents'  arrival  in 
June,  1955.  For  8  months  prior  to  their  parents*  arrival 
the  Swiers  had  been  taking  care  of  these  three  children 
(R.  Ill,  112,  134,  253).  According  to  Mr.  Swier  this  care 
was  gratis  (R.  258-259). 

Appellants'  situation,  when  they  came  to  the  Swiers* 
in  June,  1955,  was  that  they  were  penniless,  had  no  con- 
tract of  any  kind  to  go  out  in  the  missionary  field,  and 
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depended  upon  the  Swiers  for  their  hveUhood  (R.  136- 
137,  258-259 ) .  There  had  been  some  sort  of  a  settlement 
of  a  previous  contract  to  do  missionary  work,  but  Mrs. 
Wong  refused  to  divulge  what  the  settlement  was  (R. 
134). 

After  the  Wongs  moved  back  to  Portland,  they  were 
able  to  pursue  their  former  work,  as  they  carried  on  bible 
studies  in  their  home,  which  was  after  the  accident,  and 
they  were  offered  regular  services  for  the  Open  Bible 
Church  at  Portland  (Ex.  19). 

No  Tampering  or  Change  in  the  Ladder 

Exhibt  1  is  the  ladder  which  was  furnished  to  ap- 
pellant Rose  Wong  at  the  outset  of  apple  picking  in  the 
fall  of  1955  (R.  56,  254-255).  This  is  a  10-foot  ladder 
( R.  256,  Ex.  1 ) .  She  used  this  ladder  every  day,  picking 
apples,  during  the  course  of  apple  picking,  which  was  8 
or  10  days  up  to  the  date  of  the  accident  (R.  116-117, 
255),  every  day  from  8:00  A.  M.  to  5:00  P.  M.  with  one 
hour  out  for  lunch  (R.  116-117,  255),  and  all  that  period  of 
time  she  used  the  ladder  in  question  (R.  255,  Ex.  1), 
which  is  uncontradicted. 

After  said  appellant's  fall  from  the  ladder,  which  was 
October  17,  1955,  about  11:00  A.  M.  (R.  118),  the  ladder 
was  taken  to  Dependable  Ladder  Company,  Yakima, 
Washington,  for  safe-keeping  (R.  197,  272,  279),  where 
it  was  kept  until  the  time  of  the  trial  and  then  was  placed 
in  custodia  legis  (R.  347-351).     The  ladder  had  been  in 


dry  storage  at  Dependable  Ladder  Company  for  over  2 
years  as  of  the  time  of  the  trial  ( R.  197 ) . 

It  is  appellants'  contention  that  between  Friday  pre- 
ceding the  commencement  of  the  trial  on  the  following 
Monday  and  the  day  that  the  ladder  was  admitted  into  evi- 
dence during  the  trial,  it  was  tampered  with  (Opening 
Brief  of  Appellants  18-19). 

Robert  I.  Bounds,  who,  with  Mr.  Splawn,  brought 
the  ladder,  the  morning  of  the  trial,  from  Dependable 
Ladder  Company  to  the  courtroom,  at  the  instance  of 
appellants'  counsel,  testified  that  the  ladder,  when  picked 
up  that  morning,  was  in  the  identical  place  and  position 
at  Dependable  Ladder  Company  as  it  was  when  appel- 
lants' counsel  inspected  it  the  Friday  before  the  trial, 
that  it  was  brought  directly  to  the  courtroom,  that  nothing 
further  was  done  to  the  ladder,  and  that  they  left  together 
after  it  was  placed  in  the  coiu-troom  (R.  347-351). 

Herbert  Rossow,  an  expert  witness  for  appellees  and 
the  owner  and  operator  of  Dependable  Ladder  Company, 
where  the  ladder  was  stored  for  2  years  immediately  pre- 
ceding the  trial  (R.  197)  and  in  whose  care  it  had  been 
(R.  279),  a  manufacturer  and  repairer  of  orchard  ladders, 
step  ladders  and  all  kinds  of  ladders  (R.  270-271),  who 
had  been  in  the  ladder  business  6  years  (R.  272),  had  be- 
come famihar  with  the  ladder  in  question  (R.  272),  which 
had  been  brought  to  his  place  of  business  to  be  kept  (R. 
272). 


while  the  ladder  was  there,  he  had  inspected  and 
tested  it  (R.  273).  When  it  was  brought  in,  he  checked 
it  over  (R.  274).  When  appellants'  counsel  made  their 
first  inspection  of  it  about  a  year  before  the  trial,  he  at- 
tended that  inspection  (R.  274),  whereat  the  ladder  was 
laid  horizontally  on  a  table,  with  the  tongue  lying  in  the 
center  of  the  ladder,  and  then  at  the  bottom  of  the  ladder 
the  end  of  the  tongue  was  moved  to  one  side  and  then 
to  the  other,  and  the  arc  or  play  at  the  bottom  was  ap- 
proximately 4  inches  from  the  center  to  one  side  and  not 
so  much  from  the  center  to  the  other  side  ( K.  274-275 ) . 
He  inspected  the  ladder  himself  on  this  occasion  and  ex- 
amination and  loaned  his  ruler  to  Mr.  Hudson,  of  ap- 
pellants' counsel,  to  measure  the  arc  or  width  of  play  of 
the  tongue  at  the  bottom  of  the  ladder  (R.  271-275).  He 
observed  Mr.  Hudson's  measurement  of  that  arc  and  it 
was  4  inches  (R.  275).  The  over-all  radius  of  the  arc  or 
play  on  both  sides  of  the  center  was  about  6  inches  (R. 
281). 

This  witness  examined  the  ladder  in  the  courtroom, 
testing  it  for  its  play  or  looseness  (R.  274),  which  was 
the  fourth  day  of  the  trial,  and  testified  that  he  could  not 
find  any  change  in  it  (R.  275),  stating  that  he  had  seen 
the  ladder  practically  every  day  for  the  past  year  in  his 
warehouse  and  that,  although  it  had  been  moved  around 
in  the  warehouse,  he  could  not  find  any  change  in  it 
(R.  275). 
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With  respect  to  the  washers  at  the  top,  at  the  bolts, 
he  testified  that  there  were  two  washers  on  one  side  and 
one  on  the  other  side  and  that  those  washers  were  there 
when  the  ladder  was  brought  into  his  shop  (R.  275-276). 

He  testified  that  he  was  present  on  the  respective 
occasions  when  Messrs.  Brazil.  Hovde  and  Clark  exam- 
ined and  tested  the  ladder,  who  were  expert  witnesses 
for  appellees,  which  occasions  were  at  Dependable  Ladder 
Company  (R.  276^  and  that  the  ladder  in  the  comtroom 
was  in  the  same  condition  as  it  was  then  ^R.  277). 

He  also  testified  that  the  ladder  had  been  in  his  care 
e\"er  since  it  had  been  brought  to  his  warehouse  (R.  279), 
and  on  re-direct  examination  diat,  with  respect  to  the 
over-all  pla\"  of  the  tongue,  tliere  was  no  diffeience  from 
what  it  was  on  the  occasion  when  appellants'  counsel 
examined  it  a  \"ear  before  or  on  any  other  occasion  when  he 
had  examined  it  v  R.  2S2 )  and  that  he  could  not  see  where 
the  ladder  was  changed  in  an\-  wa\\  shape  or  fomi  from 
the  wa\-  it  was  the  da\-  it  was  brought  into  his  warehouse 
[R.  282). 

Louis  C.  Moritz.  an  expert  witness  for  appellees,  tes- 
tified that  he  thoroughly  examined  and  tested  the  ladder 
at  Dependable  Ladder  Company  approximately  3  weeks 
before  the  trial  (R.  285-288  \  and  he  examined  it  in  the 
courtroom  the  da\  he  testified,  which  was  the  fourth  day 
of  the  trial  particularK  with  respect  to  the  play  in  the 
tongue  from  the  looseness  at  the  hinge  and  he  then  testi- 


fied  that  the  ladder  was  no  different  from  what  it  was 
before  (R.  285-289,  291-294). 

David  Swier,  an  adopted  son  of  appellees,  employed 
on  their  ranch  when  appellant  Rose  Wong  was  injured  ( R. 
300),  prepared  the  ladders,  including  this  one,  on  the 
Swier  ranch,  for  the  apple  harvest  in  the  fall  of  1935  ( R. 
304 ) .  He  is  the  one  who  put  the  washers  on  the  bolts  at 
the  top  of  this  ladder,  when  he  prepared  the  same  that 
fall  (R.  304). 

While  the  ladder  was  still  at  the  ranch  and  after 
appellant  Rose  Wong  fell  off  it  and  before  it  was  taken  to 
Dependable  Ladder  Company  to  be  kept,  this  witness 
examined  the  ladder  (R.  303).  From  that  time  to  the 
fourth  day  of  the  trial,  when  he  testified,  he  had  not  had 
an  opportunity  to  examine  the  ladder  again  ( R.  303 ) .  He 
examined  the  ladder  in  the  courtroom,  particularly  the 
looseness  or  play  in  the  tongue,  the  assembly  at  the  top, 
and  the  bolts  and  nuts  thereat  (R.  304),  and  there  was 
nothing  about  the  ladder  different  from  the  way  it  was 
when  it  was  on  the  ranch,  before  it  left  the  ranch  ( R.  304 ) . 

Appellee  Walter  Swier  examined  the  ladder  in  the 
winter  of  1955,  after  the  fall,  together  with  Mr.  Wong 
(R.  263)  and  moved  the  tongue  laterally,  at  the  bottom 
of  the  ladder,  and  its  arc  was  3  inches  one  way  and  4 
inches  the  other,  from  the  center  of  the  ladder,  with  the 
ladder  lying  flat  and  the  tongue  on  top  (R.  264,  294-295), 
which  was  not  contradicted  by  Mr.  Wong  when  he  testi- 
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fied.     Mr.  Swier  measured  it  with  a  steel  rule  and  Mr. 
Wong  was  with  him  (R.  294). 

During  the  course  of  the  trial  Mr.  Swier  tested  the 
ladder  and  he  could  see  no  appreciable  difference  what- 
ever (R.  295)  and  described  the  ladder  at  the  trial  as 
being  identical  with  the  way  it  was  before,  including  the 
play  (R.  295). 

Appellants'  counsel,  Miss  Loveland  and  Messrs.  Hud- 
son and  Mullins,  testified,  which  testimony  is  referred 
to  in  the  Opening  Brief  of  Appellants  at  page  19,  and  in 
this  connection  perhaps  it  should  be  mentioned  that  Miss 
Loveland  is  a  sister  of  appellant  Rose  Wong  (R.  268),  that 
Mr.  Hudson  testified  that  he  had  no  financial  interest  in 
the  case  (R.  317-318),  and  that  neither  they  nor  Mr. 
Mullins  recorded  in  any  manner  any  measurements  taken 
(R.  332). 

It  is  interesting  to  note  that  there  is  a  total  absence 
of  any  testimony  or  other  evidence  as  to  who,  if  anyone, 
might  have  tampered  with  the  ladder  and  that  it  could  be 
to  appellants'  advantage,  just  as  much  as  to  appellees',  to 
have  it  tampered  with,  if  there  were  any  advantage  at  all. 
Appellees'  counsel  stated  in  the  trial  judge's  chambers, 
at  the  proceedings  which  occurred  there  (R.  218),  that 
the  ladder  had  not  been  tampered  with  at  all  and  that  he 
was  infoiTTied  that  the  measurement  of  the  arc  of  play 
was  the  same  (R.  218-219),  so  the  remark  attributed  to 
him  at  page  30  of  the  Opening  Brief  of  Appellants  is 
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brought  out  of  the  context  of  the  entire  discussions  and  a 
full  examination  of  the  immediate  context  reveals  that  it 
relates  to  an  assumption  made  by  the  court  for  the  pur- 
pose of  a  demonstration  by  the  witness  Clark. 

Safeness  of  the  Ladder 

Cecil  C.  Clark,  an  expert  witness  for  appellees,  who 
estimated  that  he  had  actually  spent  10,000  hours  on 
orchard  ladders,  having  devoted  40  years  of  his  life  to 
orcharding  and  the  handHng  of  ladders  (R.  198)  and  at 
the  time  of  the  trial  operated  321  fruit  picking  ladders 
and  estimated  he  had  borrowed  in  the  past  1,000  or  more 
(R.  199),  testified  that  the  ladder  in  question  (Ex.  1)  was 
much  better  than  the  average  ladder  used  in  the  Yakima 
Valley,  including  all  its  aspects  as  it  stood  in  the  court- 
room (R.  205);  that  a  picker  on  that  ladder,  in  order  to 
fall,  had  to  do  one  of  two  things:  (1)  place  the  ladder 
improperly,  set  it  up  wrong  or  (2)  lean  too  far  out  (R. 
206-207 ) ;  that  he  had  fallen  off  ladders  a  number  of  times 
just  simply  because  of  reaching  out  too  far  to  get  the  last 
fruit,  without  getting  down  and  moving  the  ladder  (R. 
207);  that  reaching  out  too  far  will  nearly  always  make 
a  ladder  tip  over  and  the  other  cause  is  improper  setting 
( R.  207 ) ;  that  the  condition  at  the  top  of  the  ladder  would 
make  no  difference  with  a  person  standing  on  any  step, 
clear  to  the  tenth  (R.  207);  that  he  was  perfectly  satis- 
fied that  the  ladder  was  safe  ( R.  208 )  —  the  ladder  as  it 
stood  right  there  in  the  courtroom  ( R.  209 ) ;  that  you  can 
stand  a  ladder  up,  used  or  new,  with  no  one  on  it,  and 
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push  in  on  one  side  and  cramp  the  ladder  (B.  209);  that 
a  new  ladder  would  be  no  better  than  the  ladder  in  ques- 
tion to  pick  on  (R.  209);  that,  if  you  get  the  top  all  tight 
and  everything  tight,  a  ladder  is  more  apt  to  tip  over, 
because,  if  it  is  loose,  it  will  absorb  movement  and,  if  it  isj 
tight,  it  will  twist  when  a  picker  leans  and  over  it  will  go 
(R.  209-210);  that,  if  one  stood  on  any  rung  of  the  par- 
ticular ladder,  including  the  top,  and  did  not  reach  out 
unduly  or  not  over-balance,  there  could  not  possibly  be 
any  action  occur  anywhere  in  the  ladder,  including  any 
action  at  the  very  top  and  the  assembly  at  the  top,  that 
would  cause  the  ladder  to  tip,  collapse,  fall  to  one  side 
or  to  move  in  any  direction,  if  the  ladder  were  properly 
set  (R.  210);  that,  if  a  picker  has  the  ladder  set  off  bal- 
ance, then  it  could  go  down  (R.  210)  and  that  such  was 
true  of  brand  new  ladders  as  well  (R.  210);  that,  although 
the  ladder  had  ben  in  dry  storage  for  over  2  3'ears,  it  was 
still  tight,  that  there  was  not  excess  movement  in  the  top, 
and  that  it  was  in  first-class  condition  and  satisfactory 
to  pick  on  (R.  211). 

This  winess  was  then  given  a  hypothetical  question 
embodying  exactly,  no  more  and  no  less,  what  appellant 
Rose  Wong  said  she  did  with  and  on  the  ladder  at  the 
time  of  the  accident,  viz.,  (1)  the  ladder  was  set  solidly 
on  disced  ground,  (2)  the  tongue  was  centered  and  placed 
properly,  (3)  she  was  standing  on  the  eighth  rung  from 
the  bottom,  (4)  not  climbing  up  or  down  or  moving  her 
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feet,  (5)  only  turning  the  trunk  of  her  body  sHghtly  to 
the  right  while  so  positioned,  in  order  to  ease  off  the 
pressure  of  the  picking  bag  approximately  half  full  of  De- 
hcious  apples  from  the  ladder,  preparatory  to  come  down, 
but  neither  foot  being  taken  off  to  come  down,  and  (6) 
the  ladder  tipped  over  (R.  103-104,  119-125,  211-  212). 

Mr.  Clark  answered  that  the  ladder  would  not  move 
any  at  all,  that  it  could  not  collapse,  twist  or  do  anything, 
and  that  he  was  referring  to  the  identical  ladder  in  ques- 
tion (R.  212). 

He  further  testified  that,  if  it  were  properly  set,  then 
the  only  thing  which  could  cause  it  to  tip  would  be  leaning 
too  far,  reaching  for  those  apples  one  ought  to  re-set  the 
ladder  to  get,  and  that  normal  turning  and  moving  around 
on  the  ladder,  including  turning  to  bring  a  bag  of  apples 
down,  would  cause  no  movement  or  trouble  of  the  ladder 
whatever  (R.  212). 

On  cross-examination  Mr.  Clark  testified  that  he  had 
inspected  the  ladder  in  the  courtroom  just  before  his  tes- 
timony ( R.  222 ) ;  that  a  hole  in  a  hinge  much  larger  than 
the  bolt  would  not  tend  to  give  more  opportunity  for  the 
ladder  to  twist  at  the  top,  with  a  person  standing  on  the 
ladder  (R.  224);  that  the  larger  diameter  of  the  hole  and 
the  looseness  of  the  connection  would  make  no  difference 
( R.  224 ) ;  that,  in  fact,  you  could  put  sixteen-penny  nails 
in  there,  set  the  ladder  up  and  get  it  centered  properly 
and  use  the  ladder  and  it  would  be  just  as  safe,  because 
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the  weight  of  the  picker  is  against  the  bearing  and  it  will 
not  shift  (R.  224). 

Further,  on  cross-examination,  he  testified  that  stand- 
ard ladders  are  only  used,  there  not  being  ladders  to  suit 
each  person's  individuality  and  idiosyncracies  (R.  226). 

On  re-direct  examination  this  witness  testified  that 
dexterity  or  lack  of  dexterity  of  a  picker  would  have  no 
effect  upon  the  ladder,  that  it  was  just  as  safe  for  a  soHd 
person  as  a  wiry  person  or  for  a  person  who  was  stiff  as 
one  who  could  swivel  easily  (R.  229). 

C.  A.  Brazil,  an  expert  witness  for  appellees,  testified 
that  he  had  examined  the  ladder  and  its  various  features 
before  the  trial  (R.  234);  that  he  had  found  some  play 
in  the  tongue  of  the  ladder  at  the  top  assembly  (R.  234); 
that  the  ladder  in  its  condition  was  one  in  common  use 
in  the  Yakima  Valley  (R.  235,  237);  that  the  play  or  loose- 
ness referred  to  at  the  top— that  that  feature— would  have 
no  effect  upon  the  safety  of  the  ladder  for  apple  picking 
purposes  ( R.  235 ) ;  and  that  the  explanation  for  that  state- 
ment is  that  ( 1 )  it  is  necessary  to  have  some  play  in  the 
top  of  the  tongue  (R.  235),  (2)  if  a  person  climbed  up 
the  particular  ladder  and  even  completely  to  the  top  and 
the  ladder  is  properly  set,  the  play  or  looseness  referred 
to  can  have  no  effect  to  cause  the  ladder  to  tip  or  collapse 
or  go  in  any  direction  (R.  236)  and  that  he  could  not  see 
how  the  ladder  could  tip  over  if  it  were  properly  set  (R. 
236),  (3)  in  order  to  make  the  ladder  tip  over  it  would 
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probably  require  a  reaching  out  beyond  the  reach  of  a 
person  on  the  ladder,  in  other  words,  to  stretch  out  to  a 
point  where  the  weight  of  the  body  is  way  off  the  center 
of  the  ladder  (R.  237),  and  (4)  a  person's  dexterity  on  the 
ladder,  if  it  is  properly  set,  would  be  no  factor,  i.e.,  the 
safeness  of  the  ladder  would  not  vary  with  the  build  or 
dexterity  of  the  pickers  using  it  ( R.  237 ) . 

jk  On  cross  examination  he  testified  that  a  little  bolt 
going  through  a  big  hole  at  the  hinge  at  the  top  of  the 
ladder  would  not  provide  more  opportunity  for  the  ladder 
to  twist  and  become  unbalanced,  that  it  would  not  affect 
it,  and  that  it  would  make  no  difference  in  tlie  stability 
of  the  ladder  (R.  240). 

Also,  this  witness  further  testified  that  the  looseness 
at  the  hinge  of  the  particular  ladder  was  not  unusual  in 
respect  of  ladders  in  common  use  in  the  Yakima  Valley 
(R.  240);  that,  if  the  ladder  were  properly  set  and  the 
tongue  was  straight  forward  when  the  ladder  was  being 
used,  the  play  in  the  hinge  would  have  no  effect  upon  any 
twisting  or  moving  of  the  ladder  ( R.  241 ) ;  that  you  can 
take  a  brand  new  ladder  that  has  never  been  used  and  is 
absolutely  rigid  at  the  top,  i.e.,  at  the  hinge,  and  set  it  on  a 
floor  or  any  surface  and  you  can  press  in  on  one  leg  and 
cramp  it  or  put  it  into  a  torque  just  as  easily  as  with  a  used 
one,  such  as  the  ladder  in  question  (R.  241). 

On  recross  examination  this  witness  further  testified 
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that  the  looseness  at  the  hinge  did  not  detract  from  the 
safety  of  the  ladder  (R.  242). 

Ben  Hovde,  an  expert  witness  for  appellees,  character- 
ized the  ladder  as  average  or  above  average  compared 
with  the  ladders  in  common  use  in  the  Yakima  Valley 
(R.  245);  that  the  looseness  at  the  top  or  any  amount 
thereof  would  have  no  effect  upon  the  stabiUty  or  safety 
of  the  ladder,  if  the  ladder  were  properly  set  (R.  245); 
and  that  it  was  absolutely  a  normal  ladder,  which  most  all 
faimers  used,  and  was  good  and  solid  ( R.  245 ) . 

He  was  then  asked  a  hypothetical  question  embody- 
ing exactly,  no  more  and  no  less,  what  appellant  Rose, 
Wong  said  she  did  with  and  on  the  ladder  at  the  time  of 
the  accident,  and  he  answered  that  the  looseness  or  play 
at  the  top  or  any  amount  of  looseness  there  would  have  no 
effect  so  as  to  cause  the  ladder  to  tip,  sway  or  collapse 
and  that,  if  the  ladder  were  set  properly,  as  she  said  that 
she  did,  it  would  not  move  unless  one  leaned  too  far  ( R. 
245-246). 

On  cross  examination  he  testified  that  longitudinal 
cracks  on  a  leg  of  the  ladder  would  have  no  effect  upon 
the  strength  thereof  and  would  not  affect  it  so  it  would 
twist  (R.  246-247);  that  the  hole  in  the  hinge  being  larger 
than  the  bolt,  with  weight  on  the  ladder,  would  make  no 
difference  (R.  249)  and  the  looseness  would  have  no  effect 
to  make  the  ladder  twist  (R.  250);  and  that  the  more  rigid 
a  ladder  is,  the  easier  it  is  to  tip  (R.  250). 
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Herbert  Rossow,  an  expert  witness  for  appellees,  tes- 
tified that  he  had  examined  and  tested  the  ladder  and  the 
top  part  (R.  273);  that  the  looseness  at  the  top  did  not 
make  any  difference  (R.  273);  and  that,  if  the  ladder  were 
properly  set,  explaining  what  was  meant  by  such  term, 
it  did  not  make  any  difference  how  much  looseness  was 
in  the  top  in  respect  of  the  safeness  of  the  ladder  ( R.  277 ) . 

Louis  C.  Moritz,  an  expert  witness  for  appellees,  tes- 
tified that  he  tested  the  ladder  and  found  it  to  be  safe 
(R.  287-288),  which  was  approximately  3  weeks  before 
the  trial  (R.  288). 

He,  too,  was  asked  the  same  hypothetical  question 
and  answered  that  the  ladder  could  not  conceivably  tip 
under  the  circummstances  related  by  appellant  Rose  Wong 

(R.  289). 

He  testified  that  the  ladder,  if  properly  set,  could  not 
tip  or  collapse  unless  the  picker  got  himself  overbalanced 
(R.  289-291);  that  you  can  set  up  a  ladder,  center  the 
tongue,  and  push  on  one  side  and  make  any  ladder  cramp 
(R.  290);  that  with  weight  on  the  ladder,  such  as  Mrs. 
Wong,  there  is  nothing  to  cause  the  ladder  to  tip  or  col- 
lapse or  fall  over  because  of  any  play  or  looseness  at  the 
top  (R.  290);  and  that  for  ordinary  picking  activities 
there  was  nothing  about  the  ladder  to  make  i'  unsafe  for 
ordinary  picking  purposes,  including  reaching  for  apples, 
putting  them  in  a  bag,  and  coming  down  ( R.  291 ) . 
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He  also  testified  that,  even  if  the  ladder  were  looser 
at  the  hinge  than  it  was,  such  still  would  definitely  not 
make  the  ladder  unsafe  (R.  294). 

Appellee  Walter  Swier's  experience  orcharding  with 
orchard  ladders  had  been  all  his  lifetime,  since  about 
1918,  and  in  the  Yakima  Valley  (R.  268-269).  According 
to  him,  the  condition  of  the  ladder,  at  the  time  appellant 
fell,  including  the  looseness  and  play,  was  average  or  better 
than  average  (R.  270). 

Apple  picking  began  on  the  Swier  ranch,  according 
to  appellant  Rose  Wong,  either  the  last  of  the  first  week 
in  October,  1955,  or  the  first  of  the  second  week  (R.  116), 
and  according  to  Mr.  Swier  it  began  8  or  10  days  before 
the  date  of  the  accident  (R.  255). 

By  her  own  admission  appellant  Rose  Wong  under- 
stood about  the  setting  of  a  ladder  and  the  use  of  a  ladder 
(R.  115),  and  there  was  no  need  to  educate  or  teach  her 
concerning  the  setting  of  a  ladder  for  picking  fruit  (R. 
115).  She  had  learned  to  set  a  ladder  properly  and  care- 
fully (R.  115),  and  she  could  manipulate  a  ladder  and 
could  set  it  herself  (R.  115). 

During  the  course  of  apple  picking  up  to  the  time 
of  the  accident,  she  set  her  own  ladder  (R.  117)  and  did 
not  have  anyone  do  it  for  her  (R.  117).  She  did  not  pick 
her  own  trees  entirely  (R.  117),  as  she  and  her  daughter 
were  also  picking  on  the  tree  where  she  was  injured  (R. 
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119,  340),  and  Mr.  Swier  observed  that  she  picked  with 
her  husband,  son  and  daughter  (R.  256). 

Mrs.  Wong  had  previous  experience  picking  from  a 
ladder,  as  she  had  picked  pears  for  the  Swiers  earher  that 
fall,  in  September,  for  approximately  a  week,  picking 
every  day  (R.  114,  253),  and  in  pear  picking  she  used 
and  handled  her  own  ladder  (R.  114,  253),  moving  it 
around  each  tree  she  picked  and  setting  her  own  ladder 
(R.  114). 

During  the  course  of  apple  picking  up  to  the  time  of 
the  accident,  she  experienced  no  difficulty  or  trouble  with 
respect  to  the  ladder  (R.  117,  Ex.  1). 

Mrs.  Wong  said  that  she  never  complained  to  Mr. 
Swier  or  anyone  else  about  her  ladder  or  anything  con- 
cerning the  ladder  (R.  117)  and  that  she  would  have  had 
no  reluctance  or  hesitancy  to  speak  to  him  or  to  complain 
about  the  ladder,  if  there  had  been  any  reason  to  speak 
or  to  complain  concerning  it  (R.  117-118).  She  said  that, 
if  she  had  observed  a  flaw  in  the  ladder,  she  certainly 
would  have  told  him  (R.  346). 

Mrs.  Wong  testified  that  during  all  the  time  she  used 
the  ladder  she  experienced  nothing  and  observed  nothing 
that  indicated  to  her  that  the  ladder  was  unsafe  or  that 
there  was  anything  wrong  with  it  (R.  346-347). 

In  the  use  of  the  ladder  any  looseness  in  the  top  as- 
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sembly  did  not  manifest  itself  to  her  (R.  347)  and  she  felt 
safe  on  it  (R.  346-347). 

When  Mr.  Swier  furnished  the  ladder  in  question  to 
the  Wongs,  he  told  them  to  report  to  him  anything  wrong 
with  the  ladder,  and  no  report  was  ever  made  to  him  con- 
cerning this  ladder  or  any  other  of  the  4  ladders  furnished 
to  them  (R.  295-296). 

There  was  no  sound  of  any  play  or  looseness  when 
she  fell  (R.  127). 

According  to  Mr.  Swier  no  complaint  was  ever  made 
to  him  by  either  Mr.  or  Mrs.  Wong  about  any  lack  of 
knowledge  as  to  how  to  go  about  picking  or  to  handle  a 
ladder  (R.  254-255). 

Mr.  Swier  and  his  son,  David,  who  was  employed 
on  the  ranch,  each  season  before  picking,  went  over  all 
the  ladders  to  see  if  they  were  in  shape  to  pick  and  did 
whatever  was  necessary  to  put  them  in  such  shape  ( R.  57 ) , 
and  such  applied  to  the  ladder  in  question  (R.  58). 

Appellant  Rose  Wong,  describing  the  accident,  said 
that  she  set  the  ladder  carefully,  testing  it  on  both  sides 
to  see  that  it  was  well-l)alanced,  and  then  ascended  the 
ladder  to  the  eighth  rung  (R.  103). 

Neither  Mr.  nor  Mrs.  Wong,  following  the  accident 
and  during  that  winter,  ever  claimed  that  anything  was 
wrong  with  the  ladder  (R.  266-267). 
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George  Mullins,  one  of  appellants*  counsel,  acknow- 
ledged that  on  March  15,  1958,  the  date  of  their  first 
examination  of  the  ladder,  the  expert  witness,  Herbert 
Rossow,  stated  that  the  ladder  was  perfectly  safe  ( R.  333 ) . 

Qualifications  of  Appellees^  Expert  Witnesses 

None  of  appellees'  expert  witnesses  were  acquainted 
with  appellees  or  had  any  connection  with  them,  or  they 
with  such  witnesses,  except  Cecil  C.  Clark,  whom  Mr. 
Swier  had  met  about  a  year  and  a  half  previously,  but  that 
was  all  except  that  they  both  belonged  to  Washington 
Canners'  Coop.  (R.  298-299). 

All  appellees'  expert  witnesses  were  exceedingly  well 
qualified  in  their  field  and  had  achieved  positions  of  dis- 
tinction and  honor  (R.  233,  235-236,  198-202,  243-244, 
283-284). 

Their  expert  knowledge  of  apple-picking  ladders  also 
came  from  large  experience  throughout  the  Yakima  Valley 
(R.  204,  233-235,  243,  270-272,  283-285),  probably  the 
largest  apple-producing  area  in  the  West. 

No  objection  was  made  to  their  qualifications  and 
such  were  accepted  except  as  to  Cecil  C.  Clark  (R.  203) 
and  Herbert  Rossow,  the  objection  as  to  the  latter  being 
that  he  was  only  a  manufacturer  and  repairer  of  orchard 
ladders  (R.  277). 

Causes  of  Appellant  Rose  Wong^s  Fall 

There  are  many  combinations  of  evidence  as  to  what 
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caused  said  appellant  to  fall  off  the  ladder,  and  from  the 
total  of  such  combinations,  including  all  reasonable  infer- 
ences, the  jury  could  easily  find  sufficient  basis  for  either 
contributory  negligence,  assumption  of  risk  or  unavoidable 
accident,  as  follows. 

As  to  contributory  negligence,  the  expert  witness 
Clark  testified,  for  instance,  that  in  order  to  fall  from  the 
ladder  in  question  a  picker  had  to  do  one  of  two  acts: 
( 1 )  set  the  ladder  improperly  or  ( 2 )  lean  too  far  out  ( R. 
206-207 ) .  The  expert  witness  Brazil  testified,  for  example, 
that  in  order  for  said  ladder  to  tip  over,  it  would  probably 
require  a  reaching  out  beyond  the  reach  of  a  person  on, 
the  ladder,  i.e.,  stretching  out  to  a  point  where  the  weight 
of  the  body  was  far  off  the  center  of  the  ladder  ( R.  237 ) . 
The  expert  witness  Hovde  testified,  for  example,  that,  if  the 
ladder  were  set  properly,  as  said  appellant  said  that  she 
did,  it  would  not  move  unless  one  leaned  too  far  ( R.  245- 
246). 

As  to  assumption  of  risk,  the  expert  witness  Moritz 
testified,  for  example,  that  an  overbalance  of  the  picker^ 
which  can  happen  to  anyone  and  is  a  risk  naturally  and 
ordinarily  incident  to  or  inherent  in  the  work  which  said 
appellant  was  doing,  could  cause  the  ladder  to  collapse 
(R.  290).  Reaching  out  too  far  to  get  the  last  apples, 
which  is  human  nature  (R.  212),  which  is  a  natural  inci- 
dence connected  with  the  work  of  apple-picking  (R.  207) 
or  leaning  over  too  far  (R.  246),  which  is  the  most  prob- 
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able  act  that  might  happen  in  apple-picking  (R.  237),  are 
also  natural  and  incidental  risks  connected  with  apple- 
picking  and  a  part  of  the  hazards  naturally  incident  to 
or  connected  with  such  type  of  work  (R.  207,  212). 

David  Swier  was  picking  about  3  rows  from  said 
appellant  when  she  fell  (R.  301).  He  rushed  over  and 
saw  her  lying  on  the  ground  (R.  260,  302)  and  the  ladder 
was  tipped,  leaning  against  a  limb,  with  the  legs  of  the 
ladder  on  one  side  of  a  pile  of  boxes  full  of  apples  stacked 
3  high  and  the  tongue  on  the  other  side  of  the  pile  o^ 
boxes  (R.  302-303),  indicating  that  she  had  set  her  ladder 
over  this  pile  of  apple  boxes.  When  he  arrived  where 
she  was  lying,  she  said  "something  about,  something  on 
the  order  of  reaching  too  far  and  falling  and  striking  her 
leg  on  the  box"  (R.  303).  Walter  Swier  testified  that, 
after  appellant  Rose  Wong  returned  to  his  ranch  from  the 
hospital,  the  latter  part  of  December,  1955,  he  asked  her 
what  had  brought  on  her  fall  ( R.  260-261 )  and  that  she 
replied  that  she  did  not  know  definitely  but  that  as  near 
as  she  could  remember  she  had  reached  out  for  some 
apples  as  she  was  about  to  finish  the  tree  ( R.  262 ) .  Cer- 
tainly the  jury  could  visualize  an  overbalance  of  the  picker 
and  that  it  was  a  risk  naturally  and  incidentall>'  connected 
with  apple-picking  from  a  ladder. 

The  ladder  was  not  broken  (R.  260).  Said  appellant 
said  that  the  orchard  was  irrigated  by  corrugations  or 
ditches  and  that  she  was  aware  of  that  during  tiie  course  of 
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the  apple-picking  (R.  117).  The  irrigation  ditches  or  cor- 
Rigations  in  the  surface  of  the  ground  ran  north  and  south 
(R.  259).  The  picking  rows  did  not  coincide  with  the 
irrigation  ditches  (R.  259).  The  ground  at  the  place 
where  the  ladder  was  set,  when  the  fall  occurred,  was 
disced  (R.  259)  and,  according  to  said  appellant,  there 
was  a  softness  because  of  the  discing  (R.  121).  There 
was  grass  in  the  orchard  and  she  could  manipulate  hei 
own  ladder  unless  the  grass  was  unduly  long  (R.  116), 
She  described  her  fall  as,  when  she  turned  her  body,  there 
was  a  quick  give  of  the  ladder  and  that  it  went  out 
from  under  her  feet  (R.  104).  Certainly  the  jury  could 
visualize  that  one  or  the  other  of  the  members  of  the  lad- 
der, i.e.,  either  a  leg  or  the  tongue,  went  down  in  a  soft 
spot  or  slipped  on  the  grass,  if  the  jury  beheved  that 
there  was  no  other  cause.  The  jury  could  also  visualize 
that  one  or  the  other  of  the  members  of  the  ladder  slipped 
down  the  side  of  an  irrigation  ditch  or  corrugation,  creat- 
ing the  sensation  of  a  quick  give  and  no  sound,  as  she 
testified  (R.  127),  at  the  top  of  the  ladder  or  anywhere 
else  on  the  ladder,  or  any  creaking,  to  indicate  any  pla>'  oi 
looseness  when  it  gave. 

There  lay  before  the  jury  a  whole  picture  involving 
an  apple  orchard  with  a  cover  crop  of  grass,  disced  ground 
with  a  softness  in  it,  iiTigation  ditches  or  cornigations  run- 
ning on  a  bias  with  the  picking  rows,  the  confonnation 
of  apple  trees  and  the  ladder  itself,  and  what  from  com- 
mon knowledge  one  has  to  do  in  order  to  utilize  a  ladder 
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to  pick  an  apple  tree,  and  the  commonly  known  hazards 
there  are  to  that  type  of  work.  As  aptly  stated,  conditions 
are  seldom  ideal  in  an  apple  orchard  ( R.  228 ) . 

As  to  unavoidable  accident,  the  jury  could  believe, 
as  previously  set  out  in  appellees'  statement  of  the  case, 
that  the  ladder  was  perfectly  safe,  that  said  appellant 
properly  set  it,  and  that  she  did  not  incur  any  of  the  risks 
attached  to  apple-picking,  as  above  referred  to,  so  that  the 
accident  was  plainly  and  simply  an  unavoidable  one, 
purely  accidental,  without  any  negligence  on  the  part  of 
anyone  and  no  assumption  of  risk.  The  testimony  as  to 
the  safeness  of  the  ladder  combined  with  her  own  testi- 
mony would  certainly  raise  a  basis  for  unavoidable  acci- 
dent. An  apple  orchard  and  the  picking  of  apples  from  a 
ladder  pose  many  factual  combinations  as  a  matter  of 
common  knowledge,  and  also  in  this  case  there  were  many 
combinations  of  evidence  and  their  reasonable  inferences, 
as  well  as  the  ladder  itself. 


ARGUMENT 

Appellees'  argument  is  divided  into  3  subheadings, 
the  first  dealing  with  specifications  of  error  numbered 
1,  2  and  3;  the  second  dealing  with  specifications  of  error 
numbered  4(a),  4(b),  5  and  6;  and  the  third  dealing  with 
specification  of  error  numbered  7. 
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Appellants  I\ot  Entitled  to  Peremptory  Instructions 

Directing    Verdict   or   Finding   as   Matter   of   Law 

that  Appellees  Were  Guilty  of  Tampering  and  that 

Their  Case  was  Affected   Thereby 

An  issue  of  fact  clearly  existed  as  to  appellants'  con- 
tention that  the  ladder  had  been  tampered  with  and  was 
changed,  which  issue  is  clearly  pointed  out  in  appellees' 
statement  of  the  case,  beginning  at  page  5  of  this  brief. 
Certainly  it  was  not  error  to  refuse  to  direct  a  verdict 
and  to  give  appellants'  proposed  instructions  numbered 
20  and  21  in  the  form  and  content  in  which  they  were 
proposed. 

Appellants  argue  that  there  was  no  issue  of  fact  pre- 
sented in  the  case  as  to  their  contention  of  tampering  and 
change  and,  therefore,  a  directed  verdict  should  have  been 
made  and  said  proposed  instructions  given,  which  are 
peremptory  and  assume  as  a  matter  of  law  appellants'  con- 
tention. 

It  is  argued  by  appellants  that  a  presumption  arose  so 
that  the  court  should  have  instructed  as  a  matter  of  law 
upon  the  subject,  since  there  was  no  evidence  or  inference 
to  rebut  such  presumption.  Appellants  cite  three  Wash- 
ington cases  at  pages  35  and  36  of  their  opening  brief. 
The  first  case,  Anning  v.  Rothschild  6  Co.,  130  Wash.  232, 
226  Pac.  1013,  cites  and  quotes  from  the  second  cited  case, 
Scarpelli  v.  Washinfiton  Water  Power  Co.,  63  Wash.  18„ 
114  Pac.  870,  as  follows: 

"A  presumption  is  not  evidence  of  anything,  and  only 
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relates  to  a  rule  of  law  as  to  which  party  shall  first  go 
forward  and  produce  evidence  sustaining  the  matter 
in  issue.  A  presumption  will  serve  as  and  in  the  place 
of  evidence  in  favor  of  one  party  or  the  other  until 
prima  facie  evidence  has  been  adduced  by  the  oppo- 
site party;  but  the  presumption  should  never  be  placed 
in  the  scale  to  be  weighed  as  evidence.  The  pre- 
sumption, when  the  opposite  party  has  produced 
prima  facie  evidence,  has  spent  its  force  and  served  its 
purpose,  and  the  party  then,  in  whose  favor  the  pre- 
sumption operated,  must  meet  his  opponents'  prima 
facie  evidence  with  evidence  and  not  presumptions. 
A  presumption  is  not  evidence  of  a  fact  but  purely  a 
conclusion.  Elliott  Ev.  §§  91,  92,  93;  Wigmore  Ev., 
§§2490,2491." 

The  third  Washington  case  cited  in  appellants'  open- 
ing brief,  Nicholson  v.  Neary,  77  Wash.  294,  137  Pac.  492, 
sets  forth  the  same  rule. 

It  seems  to  appellees  that  appellants'  argument  upon 
their  first  three  specifications  of  error  is  entirely  unfounded 
in  view  of  the  evidence,  to  which  this  court  has  been 
referred  in  appellees'  counter  statement  of  the  case.  Also, 
appellants'  proposed  instructions  are  couched  in  such  form 
and  content  that  they  are  peremptory  and  are  not  condi- 
tioned upon  the  jury's  first  finding  from  the  evidence  the 
contended  fact  and  then,  if  they  so  find,  to  treat  such  as 
evidentiary.  In  other  words,  this  was  a  factual  issue  at 
the  most  and  no  instruction  should  have  been  given  upon 
the  subject,  unless  it  were  presented  to  the  jury  in  such 
form  and  content  as  to  require,  first,  a  finding  by  them 
favorable  to  the  contention  of  appellants,  and,  of  course, 
the  proposed  instructions  utterly  fail  to  do  this,  so  the 
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trial  court  was  entirely  justified  in  refusing  to  give  such 
proposed  instructions.  These  proposed  instructions  were 
tied  to  one  another. 

It  does  not  seem  to  appellees  necessary  to  cite  any 
further  authority  for  this  proposition,  as  the  same  is  funda- 
mental 

Trial    Courtis   Instructions    on    Contributory 

Negligence^  Assumption  of  Risk  and  Unavoid' 

able  Accident  Were  Proper 

Again,  viewing  the  evidence,  as  referred  to  in  ap- 
pellees' counter  statement  of  the  case,  under  the  subhead- 
ing Causes  of  Appellant  Rose  Wongs  Fall,  the  Court  was 
entirely  justified,  when  requested,  to  give  the  instructions 
it  did  on  these  legal  propositions  in  view  of  all  the  com- 
binations of  evidence  and  the  legitimate  inferences  draw- 
able  therefrom. 

It  is  fundamental  that  a  party  is  entitled  to  have  his 
theory  of  the  case  presented  to  the  jury  by  proper  instruc- 
tion if  there  is  any  evidence  to  support  the  theory.  Getz- 
endaner  v.  United  Pacific  Insurance  Company,  152  Wash. 
Dec.  28,  322  P.  (2d)  1089. 

All  that  appellees  can  say  is  that  there  were  sufficient 
combinations  of  evidence  and  reasonable  inferences  to 
furnish  a  sufficient  basis  for  any  one  of  said  three  instruc- 
tions which  appellants  argue  should  not  have  been  given. 

Appellants  do  not  contend  that  the  instructions  given 
on  contributory  negligence,  assumption  of  risk  and  un- 
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avoidable  accident  are  incorrect  statements  of  the  law  ( see 
Opening  Brief  of  Appellants  at  page  37),  and  no  conten- 
tion is  made  that  these  issues  were  not  posed  in  the  plead- 
ings or  pretrial  order,  as  appellants'  opening  brief  at  page 
37  states  that  all  three  appeared  in  the  pretrial  order  and 
that  all  three  were  applicable  to  the  issues  fratned  thereby, 
so  there  is  no  argimnent  that  they  are  not  correct  statements 
of  the  law  or  were  not  applicable  to  the  issues  framed  in 
the  case. 

Their  contention  is  that  there  is  nothing,  as  a  matter 
of  law,  in  the  evidence  to  lay  a  basis  therefor  ( see  Opening 
Brief  of  Appellants  at  page  38 ) .  This  argument  or  state- 
ment is  not  amplified;  appellants  merely  make  the  state- 
ment but  do  not  argue  or  explain  why  or  how  there  is  no 
basis  for  any  one  of  said  instructions. 

Jiiry^s  Question  Was  ISot  a  Part  of  Verdict  or 
Returned  Therewith 

The  question  referred  to  in  appellants'  opening  brief, 

at  page  26  thereof,  was  not  attached  to  the  verdict  (R. 

42). 

The  affidavit,  which  is  uncontradicted  in  any  respect, 
appearing  in  the  Record  at  pages  41-42,  states  that  the 
yellow  piece  of  paper,  which  is  the  question  referred  to 
by  appellants,  was  handed  to  the  bailiff  45  minutes  before 
the  jury  returned  its  verdict,  so  that  the  same  is  no  part  of 
the  verdict  and  is  not  connected  therewith.  Obviously, 
therefore,  any  consideration  by  the  jury  of  the  matter 
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contained  in  or  referred  to  in  said  yellow  piece  of  paper, 
was  resolved  by  the  jury's  verdict,  which  is  independent 
and  separate  and  was  returned  later. 

Appellants  argue  that  in  some  manner  or  other  this 
demonstrates  that  the  jury  misunderstood  or  was  confused 
and  that  the  verdict  and  the  question  are  in  irreconcilable 
conflict.  The  latter  part  of  the  argument  has  been  an- 
swered above,  and  with  respect  to  the  former  part  of  the 
argument,  it  seems  to  appellees  that  it  is  an  attempt  to 
impeach  the  verdict  and,  if  it  is  such  an  attempt,  it  is 
fundamental  that  it  cannot  be  accomplished  in  this  man- 
ner. Whatever  the  jury  may  have  considered,  even  though 
misunderstood,  if  such  were  actually  the  case,  the  same 
inheres  in  the  verdict  and  cannot  impeach  it.  53  AM. 
JUR.,  Trial,  §1105  et  seq. 

Since  appellants  raised  the  issue  in  their  motion  to 
set  aside  the  verdict  or  for  a  new  trial  (R.  36-37),  without 
any  supporting  affidavit  or  other  evidentiary  presentation, 
appellees  felt  it  incumbent  to  serve  and  file  an  affidavit 
(R.  41-42),  which  remains  uncontradicted  in  the  record, 
to  the  effect  that  the  yellow  piece  of  paper  of  a  question 
occurred  45  minutes  before  the  jury  returned  its  verdict 
and  was  no  part  of  it  and  not  connected  therewith. 

There  remains  only  one  possible  topic  involved  in  ap- 
pellants* opening  brief,  viz.,  they  say  that  appellees  were 
bound  to  furnish  a  safe  ladder  and  what  is  meant  by  that 
term.     The  standard  is  a  reasonably  safe  ladder  (R.  29), 
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as  the  pretrial  order  states  that  the  issue  as  to  the  ladder 
was  that  appellants  had  to  prove  that  it  was  not  a  safe 
ladder  for  the  use  for  which  it  was  intended  and  furnished, 
according  to  the  standard  of  the  law  of  the  State  of  Wash- 
ington (R.  29).  That  standard,  of  course,  is  reasonably 
safe.  Hoffman  v.  American  Foundry  Company,  18  Wash. 
287,  289,  51  Pac.  385,  386;  Le  Claire  v.  Washington  Water 
Potver  Co.,  83  Wash.  560,  566,  145  Pac.  584,  586;  Griffith 
V.  Washington  Water  Power  Co.,  102  Wash.  78,  80,  172 
Pac.  822,  823;  Haines  v.  Coastwise  Steamship  6-  Barge  Co., 
104  Wash.  685,  689,  177  Pac.  648,  649;  Steven  v.  Hines, 
110  Wash.  579,  586,  188  Pac.  917,  920;  Friermood  v.  Ore- 
gon-Washington R.  6  N.  Co.,  134  Wash.  178,  180,  235  Pac. 
17,  18;  Wehtje  v.  Poner,  183  Wash.  177,  179,  48  P.  (2d) 
212;  Cantrill  v.  American  Mail  Line,  42  Wn,  (2d)  590, 
597,  257  P.  (2d)  179,  183. 

Respectfully  submitted, 

HOMER  B.  SPLAWN 
Attorney  for  Appellees 

Suite  318,  Larson  Building 
Yakima,  Washington 
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GENERAL  COUNSEL'S  EXHIBIT  No.  9 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

Case  No.  20-CA-1035 

SEBASTOPOL   APPLE   GROWERS   UNION 

and 

GENERAL  TRUCK  DRIVERS,  WAREHOUSE- 
MEN AND  HELPERS  UNION,  LOCAL  No. 
980,  AFL. 

COMPLAINT 

It  having  been  charged  by  General  Truck  Driv- 
ers, Warehousemen  and  Helpers  Union,  Local  No. 
980,  AFL,  that  Sebastopol  Apple  Growers  Union 
has  engaged  in,  and  is  now  engaging  in,  unfair 
labor  practices  affecting  commerce  as  set  forth  in 
the  National  Labor  Relations  Act,  as  amended,  29 
U.S.C.A.  141,  et  seq.  (Supp.  July  1947),  herein 
called  the  Act,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board,  by 
the  Regional  Director  for  the  Twentieth  Region, 
designated  by  Rules  and  Regulations  of  the  Na- 
tional Labor  Relations  Board,  Series  6,  as  amended, 
Section  102.15,  hereby  issues  this  Complaint  and 
alleges  as  follows: 

I. 

Sebastopol  Apple  Growers  Union,  hereinafter 
called  the  Respondent,  a  California  corporation,  is 
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engaged  in  the  business  of  packing,  canning  and 
shipping  apples  and  apple  products.  Respondent's 
plant  and  offices  are  located  at  Molino  Station, 
Sebastopol,  California.  During  the  fiscal  year  end- 
ing May  31,  1954,  the  Company  purchased  raw  ma- 
terials, supplies  and  equipment  valued  in  excess  of 
$400,000.  During  the  same  period  of  time  the  Com- 
pany sold  finished  products  valued  in  excess  of 
$1,000,000,  of  which  amount  approximately  $380,- 
000  represented  shipments  made  by  the  Company 
from  its  plant  located  at  Sebastopol,  California,  to 
places  located  outside  the  State  of  California. 

II. 

General  Truck  Drivers,  Warehousemen  and  Help- 
ers Union,  Local  No.  980,  AFL,  is,  and  at  all  times 
material  herein  has  been,  a  labor  organization 
within  the  meaning  of  Section  2(5)  of  the  Act. 

III. 

The  Respondent  terminated  the  emplo^^nent  of 
the  following  employees  on  or  about  the  dates  set 
forth  opposite  their  names,  because  they,  and  each 
of  them,  joined  or  assisted  the  Union,  or  engaged 
in  other  concerted  activities  for  the  purpose  of  col- 
lective bargaining,  or  other  aid  or  mutual  protec- 
tion: 

Orice  Storey September  25, 1954 

Elsie  N.  Dickerson October  26,  ia54 

Gloria  Pate   October  18, 1954 
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IV. 

On  or  about  October  15,  1954,  tlie  Respondent  ter- 
minated tlie  employment  of  the  employees  whose 
names  appear  in  Ax)pendix  A,  attached  hereto  and 
made  a  part  hereof,  in  an.  attempt  to  prevent  the 
Union  from  or^^^anizing  the  employees  and  to  defeat 
the  Union  in  an  election  scheduled  to  be  held  on 
October  19,  1954. 

V. 

On  or  about  October  15,  1954,  the  Respondent 
terminated  the  employment  of  the  employees  whose 
names  appear  in  Appendix  B,  attached  hereto  and 
made  a  part  hereof,  because  each  of  said  employees 
had,  or  the  Respondent  believed  each  of  said  em- 
ployees had,  joined  or  assisted  the  Union  or  en- 
gaged in  other  concerted  activities  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or  pro- 
tection. 

VI. 

The  Respondent,  by  and  through  its  officers, 
agents  and  representatives,  whose  names  are  set 
forth  below  and  on  or  about  the  dates  appearing 
hereafter,  engaged  in  the  following  acts  and  con- 
duct : 

1.  On  or  about  September  24,  1954,  and  on  five 
occasions  between  the  beginning  of  August  1954  and 
October  19,  1954,  the  exact  dates  of  which  are  un- 
laiown,  Greneral  Manager  Ehno  Martini  threatened 
and  warned  employees  that  the  Respondent  would 
close  down  its  plant  and  cease  operations  if  the 
employees  joined  or  assisted  the  Union. 
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2.  Between  the  end  of  July  1954,  and  Octol^er  19, 
1954,  the  exact  date  being  imknoT\^i^  General  Man- 
ager Ehno  Mai-tini  warned  and  threatened  em- 
ployees that  they  would  be  deprived  of  emplo^^nent 
benefits  and  would  be  required  to  work  under  less 
favorable  conditions  if  they  joined  or  assisted  the 
Union. 

3.  In  or  about  the  latter  pait  of  Septeml>er  1954, 
the  exact  date  being  imknown,  General  Manager 
Ehno  Maii:ini  threatened  an  employee  with  physical 
assault  imless  said  employee  ceased  his  activities  on 
behalf  of  the  Union. 

4.  In  or  about  the  latter  part  of  Sept-ember  1954, 
the  exact  date  l>eing  miknown,  General  ^Manager 
Elmo  Martini  vilified,  disparaged,  and  expressed 
disapproval  of  the  Union,  and  employees  who  joined 
or  assisted  the  Union. 

5.  On  or  about  October  25,  1954,  General  Man- 
ager Elmo  Martini  interrogated  employees  with  I'e- 
spect  to  their  interest  in  the  Union  and  the  manner 
in  which  they  had  voted  in  an  election  conducted  by 
the  Board. 

6.  In  the  latter  part  of  Septeml>er  1954,  and  on 
or  al)out  Octol>er  13,  1954,  General  Manager  Ehno 
Martini  warned  and  threatened  that  Union  leadei's 
and  adherents  of  the  Union  would  be  discharged. 

7.  In  or  alx)ut  the  latter  part  of  August  1954,  the 
exact  date  being  unkno^^^l,  General  ^lanager  Ehno 
Martini  promised  employees  benefits  and  privileges 
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of  employment  if  they  would  refrain  from  joining 
or  assisting  the  Union. 

8.  On  or  about  September  21  and  25,  1954,  Gen- 
eral Manager  Elmo  Martini  imposed  a  rule  forbid- 
ding solicitation,  conversation,  or  activities  concern- 
ing the  Union  on  Company  time  or  property,  while 
representatives  of  the  Respondent  themselves  en- 
gaged in  solicitation,  conversation  or  activities 
against  the  Union. 

9.  In  the  latter  part  of  July  or  early  part  of 
August,  1954,  Floorlady  Edna  Hardin  warned  and 
threatened  employees  with  loss  of  employment  or 
employment  benefits  if  they  joined  or  assisted  the 
Union. 

10.  Between  September  24,  1954  and  October  19, 
1954,  the  exact  date  being  imknown,  Floorlady 
Edna  Hardin  threatened  and  warned  employees 
that  they  would  be  discharged  if  they  joined  or 
assisted  the  Union. 

11.  In  about  the  middle  of  September  1954,  and 
on  three  occasions  thereafter  between  on  or  about 
October  1,  1954,  and  October  19,  1954,  the  exact 
dates  of  which  are  unkno^^^l,  Superintendent  Leon- 
ard Duckworth  warned  employees  that  the  Re- 
spondent would  close  down  its  plant  and  cease  oper- 
ations if  they  joined  or  assisted  the  Union. 

12.  In  or  al)out  the  beginning  of  October  1954, 
the  exact  date  being  unknown.  Superintendent 
Leonard   Duckworth   threatened   and   warned   em- 


8  National  Labor  Relations  Board  vs, 

G-eneral  Coimsers  Exhibit  No.  9 — (Continued) 
ployees  that  their  employment  would  be  tenninated 
unless  they  refrained  from  joining  or  assisting  the 
Union. 

13.  On  five  occasions  from  the  latter  part,  of  July 
1954  to  in  or  about  the  first  week  in  December  1954, 
the  exact  dates  being  ^mkno^vn,  Floorlady  Ella 
Herrerias  warned  employees  that  they  w^ould  be 
deprived  of  employment  benefits  if  they  joined  or 
assisted  the  Union. 

14.  In  the  latter  part  of  August,  the  exact  date 
of  which  is  unknoAvn,  and  on  or  about  October  11, 
October  13,  and  October  18,  1954,  Floorlady  Ella 
Herrerias  threatened  and  warned  employees  that 
the  Respondent  would  terminate  the  employment  of 
employees  who  joined  or  assisted  the  Union. 

15.  On  or  about  October  1,  13,  and  14,  1954,  and 
on  six  occasions  from  in  or  about  the  middle  of 
August  1954,  to  on  or  about  October  19,  1954,  the 
exact  dates  of  which  are  unknown,  Floorlady  Ella 
Hen^erias  attempted  to  engage  in,  and  did  engage 
in,  espionage  and  surveillance  of  Union  meetings 
and  of  Union  activities. 

16.  Between  the  beginning  of  August  1954  and 
Octo])er  19,  1954,  the  exact  date  being  unlaio^\m, 
Floorlady  Ella  Herrerias  threatened  and  warned 
employees  that  the  Respondent  had  knowledge  of 
the  identity  of  employees  who  attended  Union  meet- 
ings or  otherwise  engaged  in  activities  in  it^  behalf, 
and  that  the  employment  of  such  employees  would 
1)0  tenninated. 


Sebastopol  Apple  Grotvers  Vnion  9 

G-eneral  Counsd's  Exhil)it  No.  9 — (Continued) 

17.  On  or  al)out  October  15,  1954,  and  in  oi*  alnmt 
December  1954,  the  exact  date  l)eini^  unknown, 
Floorlady  Ella  Ilerrerias  threatened  and  warned 
em})loyees  tliat  if  they  joined  or  assisted  the  Union, 
the  Respondent  would  make  working  conditions 
more  difficult. 

18.  In  or  a]x)ut  the  latter  part  of  August  1954, 
the  exact  date  of  which  is  unknown,  and  on  or  about 
October  13,  1954,  Floorlady  Ella  Herrerias  sought 
to  induce  employees  to  engage  in  espionage  and  sur- 
veillance of  Union  meetings  and  activities  by  prom- 
ising employees  who  would  agree  to  do  so  with 
employment  security  and  benefits. 

19.  On  an  unknown  date  between  approximately 
August  1954,  and  October  19,  1954,  Floorlady  Ella 
Herrerias  threatened  and  warned  employees  that 
the  Respondent  would  close  down  the  plant  and 
cease  operations  if  the  employees  joined  or  assisted 
the  Union. 

20.  A  few  days  before  October  15,  1954,  Floor- 
lady Ella  Herrerias  warned  and  threatened  em- 
ployees that  their  names  would  be  blacklisted  by 
other  employers  if  they  joined  or  assisted  the 
Union. 

21.  On  or  about  October  14,  1954,  Foreman  Wil- 
liam Maguire  vilified,  disparaged,  ridiculed,  and  ex- 
pressed disapproval  of  the  Union. 

22.  Between  October  9  and  October  15,  1954,  the 
exact     date     being     unknown,     Foreman     Daniel 
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Schuster  threatened  and  warned  employees  that  the 
Respondent  would  close  down  the  plant  and  cease 
operations  if  they  joined  or  assisted  the  Union. 

23.  In  or  about  the  latter  part  of  July  1954,  the 
exact  date  being  imkno^vn,  Superintendent  Darrell 
Beavers  warned  and  threatened  employees  that  they 
would  be  blacklisted  by  other  employers  if  they 
joined  or  assisted  the  Union. 

24.  In  or  about  the  latter  part  of  July  1954,  the 
exact  date  being  unknoA\Ti,  Superintendent  Darrell 
Beavers  threatened  and  warned  employees  that  the 
Respondent  would  terminate  their  employment  if 
they  joined  or  assisted  the  Union. 

VII. 

By  the  acts  set  forth  in  jDaragraphs  III,  IV,  and 
V,  above,  and  by  each  of  said  acts,  the  Respondent 
did  discriminate,  and  is  discriminating  in  regard  to 
the  hire,  tenure,  terms  and  conditions  of  employ- 
ment of  its  employees,  thereby  discouraging  mem- 
bership in  the  Union,  and  did  thereby  engage  in, 
and  is  engaging  in,  imfair  labor  practices  within  the 
meaning  of  Section  8(a)(3)  of  the  Act. 

VIII. 

By  the  acts  set  forth  in  ])aragraplis  III,  IV,  V, 
and  VI,  above,  and  hy  each  of  said  acts,  the  Re- 
spondent did  interfere  with,  restrain,  and  coerce, 
and  is  interfering  with,  restraining,  and  coercing  its 
emy)loyees  in  the  exercise  of  the  rights  guaranteed 
them  in  Section  7  of  the  Act,  and  did  therel>y  en- 
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gage  in,  and  is  thereby  engaging  in,  unfair  labor 
practices  within  the  meaning  of   Section  8(a)(1) 
of  the  Act. 

IX. 

The  acts  of  the  Respondent  set  fortli  in  ])ara- 
graphs  III,  IV,  V,  and  VI,  above,  occurring  in 
connection  with  the  operations  of  the  Respondent, 
described  in  paragraph  I,  above,  have  a  close,  inti- 
mate, and  substantial  relation  to  trade,  traffic,  and 
commerce  among  the  several  States,  and  tend  to 
lead,  and  have  led,  to  labor  disputes,  burdening  and 
obstructing  commerce  and  the  free  flow  of  com- 
merce within  the  meaning  of  Section  8(a)(1)  and 
(3)  and  Section  8(6)  and  (7)  of  the  Act. 

Wherefore,  the  General  Coimsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board,  by 
the  Regional  Director  of  the  Twentieth  Region,  on 
this  13th  day  of  June,  1955,  issues  this  Complaint 
against  Sebastopol  Apple  Growers  Union,  the  Re- 
spondent herein. 

[Seal]        /s/  GERALD  A.  BROWN, 

Regional  Director,  National  Labor  Relations  Board, 
Twentieth  Region. 
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APPEXDIX  "A" 

Sebastopol  Apx>le  Growers  Union 

20-CA-1035 

Female  Production  Employees  Laid  Off  10/15/54 

1.  Albertoni,  Ruth.  2.  Allen,  Marceline.  3.  Ame- 
ral,  Lina.  4.  Ames,  Xora.  5.  Anderson,  Caroline. 
6.  Angle,  MaiTel.  7.  Antone,  Beiiiia.  8.  Antone, 
Eva.  9.  *  (Deleted  in  j)encil.)  10.  Awender,  Karo- 
liua.    11.  Azevedo,  Virginia. 

12.  Baker,  Bomiie.  13.  Blair,  Etliel.  14.  Brick- 
ner,  Bessie.  15.  Bridges,  Leona.  16.  Bridges,  Oma. 
17.  Brines,  Zelma.  18.  Brott,  Virginia.  19.  Brown- 
ing, Billie.   20.  Bulmnan,  Xina.   21.  Byrd,  Margie. 

22.  Cithos,  Mary.  23.  Clark,  Ruth.  24.  Coate, 
Natalie.  25.  Coats,  Susie.  26.  Coffey,  Marie. 
27.  Collins,  Marie.  28.  Cooley,  Elizabeth.  29.  Crmnp, 
Gatha. 

30.  Dahl,  Evelyn.  31.  Da^^s,  Jmie.  32.  Edwards, 
Helene.  33.  Eilers,  Myrtis.  34.  Ellis,  Maiy. 
35.  Fenton,  Violet.  36.  Fletcher,  Estlier.  37.  Floyd, 
Elsie.   38.  Freyling,  Marcia. 

39.  Gaither,  Lula.  40.  Gaiidson,  Fannie.  41.  Hall, 
Pastoi-ia.  42.  Hance,  iVnna.  43.  Hansen,  Hazel. 
44.  Hanson,  Ruth.  45.  Harrison,  Lucille.  46.  Hay- 
den,  Rose.  47.  Herrall,  Gail.  48.  Hoffschneider, 
Elsie.  49.  Hofland,  Theresa.  50.  Hontar,  Ellen. 
51.  Hontar,  Kathleen.  52.  Hope,  Laura.  53.  Hy- 
dera,  Marie. 
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54.     Johnson,     Irene.      55.     Jolmson,     Leonor. 
56.  King,  Dolores.    57.  Kruse,  Viola.    58.  La^rman, 
Lila.  59.  Lee,  Eva.   60.  Lindley,  Beaulah.  61.  Lind- 
say, Gloria. 

62.  McCarl,  Edna.  63.  McCarthy,  Dora.  64.  Mc- 
Cullough.  65.  McHng'h,  Elizabeth.  66,  McPhee, 
Eloyce.  67.  Margiiez,  Mary.  68.  Maw,  Goldie. 
69.  May,  Mary.  70.  Mazzucchi,  Nancy.  71.  Miller, 
Hazel.   72.  Morien,  Norma.   73.  Mynock,  Ada. 

74.  Napier,  Renee.  75.  Nelson,  Irene.  76.  Niines, 
Bernice.  77.  Offut,  Dorothy.  78.  Patterson,  Marian. 
79.  Perry,  Catherine.  80.  Peterson,  CyMa.  81.  Pi- 
rolle,  Esther.   82.  Pool,  Lorraine. 

83.  Rearden,  Darlene.  84.  Roca,  Pauline. 
85.  Ross,  Aloa.  86.  Row,  Julia.  87.  Rufino,  Marga- 
ret. 88.  Runyon,  Lillian.  89.  Russell,  Mary. 

90.  Scheffler,  Marie.  91.  Schriun,  Evelyn. 
92.  Scott,  Gertrude.  93.  Scott,  Merle.  94.  Seidel, 
Mary.  95.  Schields,  Viteria  A.  96.  Souza,  Mathilda. 
97.  Sweningson,  Amy. 

98.  Taber,  Marion.  99.  Tatum,  Nancy. 
100.  Thornton,  Lois.  101.  Tripp,  Marie.  102.  Urton, 
Etta.  103.  Vernon,  Amy.  104.  Vessels,  Stella. 
105.  Vogel,  Anna.  106.  Wasin,  Edyth.  107.  Wilder, 
Louise.   108.  Wilson,  Edith, 

109.  Bates,  Erma.  110.  Smith,  Jesse  (Mrs.). 
111.  Browning,  Doris. 

Male  Production  Employees  Laid  OfE  10/15/55 

1.  AUman,  Lyman.   2.  Augustin,  Willy.    3.  Bate, 
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Jolin.  4.  Bertoni,  Joe.  5.  Breiier,  Richard.  6.  *  (De- 
leted in  ink.)    7.  Burger,  George.    8.  Coffey,  Jolui. 

9.  Darden,  DaTicl.  10.  Da^is,  George.  11.  DeYil- 
biss,  Robert.  12.  Dimcan,  Worthy.  13.  Foster,  Wil- 
liam. 14.  Frilx)iu'ghouse,  Emest.  15.  Gulledge, 
Alvin. 

16.  Heflin,  Ai^thur.  17.  Lee,  Leonai^d.  18.  McCall, 
Harry.  19.  Marra,  Alvin.  20.  Mills,  Lloyd.  21.  Nar- 
ron,  Heniy.  22.  Xeel,  Fay. 

23.  Phillips,  Richard.  24.  Pozzi,  Charles. 
25.  Rahm,  xllbert.  26.  Re^molds,  Richard.  27.  Rog- 
ers, Gerald.  28.  Smith,  Joyce  W.  29.  Storey,  Clar- 
ence. 30.  Sweningson,  Rudolph. 

31.  Unciano,  Froilan.  32.  Weare,  William. 
33.  Kelleher,  Gerald. 

APPENDIX  ^^B'' 

Women:  1.  Allen,  Marceline.  2.  Ameral,  Lina. 
3.  Ames,  Nora.  4.  Anderson,  Caroline.  5.  Antone, 
Eva.  6.  Awender,  Karolina.  7.  Bridges,  Leona. 
8.  Bridges,  Oma.   9.  Brines,  Zehna. 

10.  Cihos,  Maiy.  11.  Clark,  Ruth.  12.  Coate,  Nat- 
alie. 13.  Coffey,  Marie.  14.  Filers,  Myi^s.  15.  Ellis, 
Maiy.  16.  Fenton,  Violet.  17.  Fletcher,  Esther. 
18.  Garrison,  Fannie. 

19.  Hall,  Pastoria.  20.  Hance,  Amia.  21.  Hansen, 
Hazel.  22.  Hayden,  Rose.  23.  Hydera,  Mai-ie. 
24.  Johnson,  Leonor.  25.  Knise,  Viola.  26.  Lajanan, 
Lila.  27.  Lee,  Eva.  28.  Lindley,  Beulali.  29.  Lind- 
say, Gloria. 

30.  McCarl,  Edna.  31.  McPliee,  Eloyce.  32.  ^Mar- 
giiez,   Mary.    33.    May,    Mary.    34.   Miller,    Hazel. 
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35.  Mynock,  Ada.  36.  Nelson,  Irene.  37.  Offut,  Dor- 
otliy.   38.  Pool,  Lorraine.   39.  Russell,  Maiy. 

40.  Scott,  Gertrude.  41.  Shields,  Viteria  A. 
42.  Tripp,  Marie.  43.  Urton,  Etta.  44.  Vernon, 
Amy.  45.  Vogel,  Anna.  46.  Wasin,  Edyth.  47.  Wil- 
der, Louise.  48.  Bate,  Erma. 

Men:  1.  Bate,  John.  2.  Coffey,  John.  3.  Fri- 
bourghouse,  Eraest.  4.  Lee,  Leonard.  Rahm,  Al- 
bert.   6.  Reynolds,  Richard.    7.  Storey,  Clarence. 


United  States  of  America 

Before  the  National  Labor  Relations  Board 

Division  of  Trial  Examiners 

Branch  Office 

San  Francisco,  California 

Case  No.  20-CA-1035 

Sebastopol  Apple  Growers  Union  and  General 
Truck  Drivers,  Warehousemen  and  Helpers 
Union,  Local  No.  980,  AFL-CIO. 

Case  No.  20-RC-2637 

Sebastopol  Apple  Growers  Union,  Employer,  and 
General  Truck  Drivers,  Warehousemen  and 
Helpers  Union,  Local  No.  980,  LB.T.C.W.  & 
H.  of  America,  AFL-CIO,  Petitioner. 

INTERMEDIATE  REPORT  AND  RECOM- 
MENDED ORDER 

David  Karasick  and  Robert  Magor,  for  the  Gen- 
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eral  Counsel.  Tobriner,  Lazarus,  Brundage  &  Ney- 
hart  by  Robert  LeProhn,  of  San  Francisco,  Calif., 
for  the  Union.  Severson,  McCalhmi  &  Davis,  by 
JSTathan  R.  Berke,  of  San  Francisco,  Calif.,  and 
W.  M.  Caldwell,  of  San  Francisco,  Calif.,  for  the 
Respondent. 

Before:  James  R.  Hemingway,  Trial  Examiner. 

Statement  of  the  Case 

The  complaint,  in  the  case  first  above  named,  duly 
issued  on  Jime  13,  1955,  alleges  a  violation  by  the 
Respondent,  Sebastopol  Apple  Growers  Union,  of 
Sections  8  (a)  (1)  and  (3)  of  the  National  Labor 
Relations  Act,  as  amended,  61  Stat.  136,  herein 
called  the  Act.  The  Respondent's  answer,  filed  on 
June  28,  1955,  denies  the  commission  of  such  imfair 
labor  practices.  On  July  14,  1955,  the  National 
Labor  Relations  Board,  herein  called  the  Board, 
ordered  that  a  hearing  be  held  on  challenged  ballots, 
report  on  challenged  ballots,  and  exceptions  thereto 
in  the  above-entitled  representation  case.  By  order 
of  the  Regional  Director  of  tlie  Board,  Twentieth 
Region,  the  two  cases  were  consolidated  for  hear- 
ing. As  the  Board  did  not  direct  that  a  report,  be 
issued  in  the  representation  case,  I  have  not  taken 
up  the  issues  in  that  case  except  to  the  extent  that 
they  are  required  to  be  decided  in  the  complaint 
case.  It  will  be  found,  however,  that  most  of  the 
issues  raised  in  the  representation  case  are  decided 
horom. 

l^ursuant  to  notice,  a  hearing  was  lield  l)efore  the 
undersigned,    duly   designated   Trial   Examiner   at 
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Santa  Rosa,  Califoiiiia  (witli  llie  exception  of  one 
day's  iK^ariiio-  in  San  Francisco)  coinniencini;-  on 
July  19  and  concluding  on  October  17,  1955.  At  tlio 
close  of  the  hearing,  the  General  Counsel  argued 
orally.  Time  was  set  for  the  filing  of  briefs  and  the 
tiiiu^  was  several  times  extended.  On  December  23, 
1955,  l)riefs  were  received  from  the  General  Coim- 
sel  and  the  Respondent. 

From  my  observation  of  the  witnesses,  and  upon 
the  entire  record  in  the  case,  I  make  the  following: 

Findings  of  Fact 
I.  The  business  of  the  Respondent 
The  Respondent  is  a  cooi^erative  California  cor- 
poration engaged  in  the  business  of  packing,  can- 
ning, and  shipping  apples  and  apple  products.  The 
Respondent's  principal  plant  and  offices  are  located 
at  Molino  Station,  Sebastopol,  California.  During 
its  fiscal  year  ending  May  31,  1954,  the  Respondent 
purchased  raw  materials,  supplies  and  equipment 
valued  in  excess  of  $400,000.  During  the  same  pe- 
riod of  time,  the  Respondent  sold  finished  products 
valued  in  excess  of  $1,000,000,  of  v^hich  amount 
approximately  $380,000  represented  shipments  made 
by  the  Respondent  from  its  plant  at  Sebastopol, 
California,  to  places  located  outside  the  State  of 
California.^   No   issue   was  raised   on   jurisdiction. 


^  Sales  of  canned  goods  in  the  period  from  June  1, 
1954  through  April  30,  1955,  amounted  to  approxi- 
mately $1,480,000.  In  addition  thereto  the  Respond- 
ent shipped  about  5770  tons  of  fresh  picked  apples 
having  a  farm  value  of  about  $380,000,  and  sent  to 
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I  find  the  Respondent  to  be  engaged  in  commerce 
within  the  meaning  of  Section  2  (6)  and  (7)  of  the 
Act  and  I  find  that  it  Vv^ll  effectuate  the  j^olicies  of 
the  Act  to  assert  jurisdiction. 

II.  The  labor  organization  involved 
General  Truck  Drivers,  Warehousemen  and 
Helpers  Union,  Local  No.  980,  AFL-CIO^  affiliated 
witli  tlie  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  Amer- 
ica, AFL-CIO,  herein  called  the  Union,  is  a  labor 
organization  admitting  to  membership  employees  of 
the  Respondent. 

III.  The  unfair  labor  practices 
A.  The  issues  involved 
The  complaint,  including  amendments  thereto 
made  at  the  hearing,  alleges  nimierous  instances  of 
interference,  restraint,  and  coercion  in  violation  of 
Section  8  (a)  (1)  of  the  Act.  The  violations  of 
Section  8  (a)  (3)  stated  in  the  complaint  are  alleged 
to  consist  of  discrimination  in  the  tennination  of 
employment  of  numerous  employees.  Three  of  such 
employees,  Orice  Storey,  Grloria  Pate,  and  Elsie 
Dickerson,  are  alleged  to  have  been  discharged  on 
September  25,  October  18,  and  October  26,  respec- 
tively in  the  year  1954.  But  some  146  em])loyees  are 

dryei-s  about  866  tons  having  a  vahu^  oF  al>()iit 
$38,000.  Pr-esmnably  th(^  same  propoi'tion  of  out-of- 
state  shi])ments  contiinu^d. 

''The  complaint  was  issuc^l  Ix^fore  tlu^  APL-CIO 
merger.  The  name  is  herewith  amended  to  show  the 
designation  of  the  new  parent  organization. 
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contended  to  have  l)e(^n  laid  off  on  October  15,  1954, 
in  an  attempt  to  prevent  the  Union  from  organizing 
the  Respondent's  employees  and  to  defeat  the 
Union  in  a  Board  conducted  election  hc^ld  -on  Octo- 
ber 19,  1954.  This  list  includes  l)oth  union  and  non- 
union employees.  Those  of  this  group  who  had  indi- 
cated adherence  to  the  Union  are  contended  to  have 
been  discharged  for  the  additional  reason  that  they 
had,  or  the  Respondent  believed  they  had,  joined  or 
assisted  the  Union  or  engaged  in  other  concerted 
activities  for  the  purpose  of  collective  bargaining 
or  other  mutual  aid  or  protection.  The  Respondent 
contends  that  the  teiTuinations  of  October  15  were 
made  pursuant  to  normal  seasonal  practices.  At  the 
election  of  October  19,  the  Respondent  challenged 
100  ballots,  most  of  w^hich  were  cast  by  employees 
whose  employment  was  terminated  on  October  15, 
1954.  T\Tiether  or  not  such  ballots  are  to  be  counted 
will  depend  in  large  measure  upon  the  resolution 
of  the  issue  concerning  discrimination  under  the 
alleged  violation  of  Section  8  (a)  (3)  of  the  Act. 

B.  Background  events  and  alleged  inter- 
ference, restraint  and  coercion 

As  all  of  the  events  related  herein  occurred  dur- 
ing 1954,  it  will  be  imderstood  that  all  dates  herein 
referred  to  mthout  year  were  in  1954  unless  other- 
wise stated. 

The  Respondent's  1954  canning  season  opened  on 
July  15  when  the  day  shift  began  operating.  The 
night  shift  started  on  July  20.  On  July  28,  that 
year,  Angelo  Bertolucci,  president  of  the  Union  and 
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Roy  Rhodes,  the  Union's  business  manager  and 
secretary-treasurer,  went  to  the  Respondent's  office 
and  asked  to  speak  with  Ehno  Mai-tini,  who  had 
become  the  Respondent's  general  manager  the  first 
of  the  year.  Martini  had  known  l>oth  of  them  for 
some  time.  Rhodes,  according  to  Martini,  had  been 
business  agent  '^at  one  of  my  fomier  plants."  He 
greeted  them  mth  "What  the  hell  are  you  doing 
here,  Roy  and  Ange?"  Rhodes  said  that  the  Union 
had  quite  a  few  i>eople  signed  up,  that  they  wanted 
to  be  organized.  Martini  told  them  to  come  back  in 
about  2  years.  Rhodes  asked  if  Martini  would  mind 
if  he  talked  with  the  employees.  Martini,  who  un- 
derstood that  Rhodes  wanted  to  go  into  the  plant  to 
sign  up  employees,  refused  penmission  to  do  so  but 
told  Rhodes  that  he  could  do  whatever  he  wanted  to 
outside  of  the  premises.  Rhodes  said  that,  as  the 
Respondent  was  having  a  meeting  of  the  lx)ard  of 
directors  that  night,  he  would  like  Martini  to  l^i-ing 
the  matter  before  that  board  to  see  what  they 
thought  about  the  Union's  request  to  organize.  Mar- 
tini agreed  to  do  so.  Martini  and  the  two  imion  rep- 
resentatives then  went  to  a  nearby  store  for  a  cola 
drink  where  they  engaged  only  in  social  conversa- 
tion. 

At  the  meeting  of  the  lx)ard  of  directors  that 
night,  Martini  reported  the  visit  of  Rhodes  and 
Bertolucci.  The  minutes  of  the  meeting  record  that 
"considerable  discussion  was  held  in  this  regard," 
but  the  minutes  do  not  detail  the  discussion  and 
none  of  those  present  who  testified  could  remember 
the  nature  of  it  other  than  Mai-tini's  rejwrt  of  the 
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visit  and  questions  which  the  directors  asked  oC 
Martini  about  the  visit.  However,  the  minutes  men- 
tioned that  "Briggs  [director  Ezra  Briggs,  who 
was  also  chaiiinan  of  the  board  of  directors  of  tlio 
Sebastopol  Co-operative  Cannery]  suggested  that 
the  maaiager  contact  Mr.  Jack  Rossi  *  "^  ^  who  was 
an  expert  on  matters  of  this  type  to  find  out  what 
favoral^le  action  we  could  take  to  discourage  the 
AFL  from  causing  any  disturbance  among  our  em- 
ployees." 

During,  or  for  the  week  ending  July  31  the  Re- 
spondent raised  its  rates  of  pay  over  and  above  the 
usual  5-cent  annual  increase  given  at  the  opening 
of  the  plant.  On  about  August  4,  after  Bertolucci 
was  infonned  by  employees  of  the  wage  increase, 
Rhodes  telephoned  Martini  to  learn  the  answer  to 
his  request  to  speak  to  the  employees,  and  in  the 
conversation  Rhodes  asked  if  Martini  had  given  the 
employees  a  raise.  Martini  answered  that  he  had. 
Martini  gave  conflicting  testimony  about  the  date 
when  the  Respondent  decided  to  give  the  increase. 
It  is  clear  that  it  was  made  effective  for  work  per- 
formed in  the  week  ending  July  31,  and  checks  in 
payment  therefor  would  normally  have  been  given 
to  the  employees  on  the  Wednesday  following  the 
end  of  the  week — i.e.,  on  August  4,  1954.  When  orig- 
inally asked  about  the  date  of  the  granting  of  the 
increase,  Martini  testified  that  the  date  w^hen  the 
increase  was  granted  'Svas  immediately  after  the 
checks  were  issued  to  the  people"  for  the  pay  period 
ending  July  24  and  after  some  of  the  women  on  the 
night  shift  called  his  attention  to  the  fact  that  they 
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had  not  received  an  increase.  Checks  for  the  pay 
period  ending  on  Jnly  24  would  noimally  have 
been  issued  on  Wednesday,  July  28.  At  the  time  he 
gave  this  testimony,  ]\Iartini  testified  that  the  pay- 
day was  either  Monday  or  Tuesday.  In  his  later 
testimony  he  set  the  date  of  the  grant  of  the  in- 
crease as  July  26  or  27,  which  would  have  been  be- 
fore, rather  than  after  the  pay  checks  were  issued 
for  the  week  ending  July  24.  In  view  of  his  earlier 
testimony  and  of  the  improbability  that  he  would 
have  given  an  unusual  general  increase  without 
approval  of  the  board  of  directors,  I  find  that  the 
increase  was  not  given  before  the  night  shift  re- 
ceived their  pay  checks  on  the  night  of  July  28  for 
the  preceding  week.  The  result  was  an  increase  in 
rate  from  85  to  95  cents  an  hour  for  the  day  shift 
and  from  95  cents  to  $1  an  hour  for  the  night  shift. 
The  complaint  did  not  allege  and  so  I  do  not  find 
that  the  grant  of  this  increase  was  an  unfair  labor 
practice.  But  timing  of  the  increase  in  pay  does 
indicate  an  attempt  by  the  Respondent  to  eliminate 
one  reason  for  the  desire  of  its  employees  for  imion 
representation. 

C.  Interference,  restraint,  and  coercion 
The  G-eneral  Coimsel  adduced  evidence  of  st-ate>- 
ments  made  by  various  supervisors  of  the  Res]^ond- 
ent,  some  tending  to  prove  specific  allegations  of  the 
complaint,  some  apparently  to  show  knowledge  by 
the  Respondent  of  the  identity  of  employees  favor- 
ing the  Union,  and  others  evidently  intended  only 
to  disclose  a  general  attitude  on  the  part  of  the  Re- 
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sxjondeiit  toward  the  Union.  To  the*  (extent  that  the 
evidence  perfonncd  any  of  such  functions,  I  shall 
rehite  it,  A\itliout  separation,  as  nearly  as  ])ossil)le 
in  chronological  ord(u\  However,  only  as  specifically 
stated  hereinaftc^r  do  I  find  such  statements  t(^  con- 
'stitute  interference^,  rc^straint,  or  coercion  in  viola- 
tion of  Section  8  (a)  (1)  of  the  Act. 

Grloria  Pate  had  been  employed  by  Respondent 
during  a  period  extending  from  July  15  to  October 
18,  1954.  During  a  few  earlier  seasons  she  had 
worked  at  another  cannery,  Manzana,  under  the 
supervision  of  Barrel  Beavers.  Beavers  had  become 
the  Respondent's  superintendent  before  Pate  was 
hired  there,  but  he  left  the  Respondent's  employ 
early  in  August  1954.  Shortly  before  he  left,  he 
asked  Pate  to  come  to  his  office  during  her  recess 
period.  When  she  came.  Beavers  told  her  that  he 
wanted  to  talk  to  her  about  the  Union,  that  the 
Union  was  going  to  be  starting  up  there  soon,  and 
that  Pate  was  supposed  to  have  had  somethrng  to  do 
with  the  Union  at  Manzana.  He  said  he  did  not 
know  or  want  to  know  if  she  had  or  not,  that  that 
was  her  business,  but  that  "tliey  asked  me  here  if 
you  had  anything  to  do  \rith  the  Union  and  I  told 
them  no  *  *  *  because  I  don't  want  you  to  lose  your 
job  and  I  know  that  you  would  lose  your  jol3  if  I 
had  told  them  yes."^  Beavers  went  on  to  say  that 
he  thought  she  would  be  blackballed  if  she  returned 
to  Manzana  ^^ because  of  the  Union  before."  He 
said  he  did  not  want  her  to  tell  him  anything  about 


^  The  quotation  is  from  Pate's  tes-timony.  Beavers 
did  not  testify. 


24  National  Labor  Belations  Board  vs. 

the  Union  but  advised  her  not  to  get  out  in  front 
and  start  anything  when  the  Union  came  out  there 
(to  the  Respondent's)  because  it  would  "be  bad  on" 
him  and  that  Pate  would  get  fired.  He  told  her  not 
to  say  anything  to  anyone  and  that  he  was  telling 
her  for  her  oaatl  good.  Although  the  tenor  of  Bea- 
vers' remarks  indicated  an  intention  on  his  part  to 
be  personally  neutral  in  the  matter  of  the  Union, 
he  was,  at  the  time,  in  a  position  authoritatively  to 
express  the  views  of  the  Respondent.  His  statement 
that  Pate  would  be  discharged  if  her  connection 
with  the  Union  were  revealed  to  the  Respondent  or 
if  slie  got  out  in  front  and  started  anything  when 
the  Union  came  out  there  would  clearly  have  a 
coercive  tendency,  and  I  find  that,  by  Beavers^ 
statement,  the  Respondent  interfered  with,  re- 
strained, and  coerced  its  employees  in  the  exercise 
of  the  rights  guaranteed  in  Section  7  of  the  Act. 
The  meaning  of  Beavers'  statement  that  Pate  would 
be  blackballed  at  Manzana  is  not  entirely  clear.  The 
word  "blackball"  presumably  could  mean  that  the 
Respondent  Avould  notify  Manzana  of  Pate's  activ- 
ity on  behalf  of  the  Union  so  that  Manzana  would 
not  re-employ  her.  But  it  could  mean  merely  that 
Manzana  would  refuse  her  employment  l)ecause  of 
her  union  connections  even  though  the  Respondent 
had  no  pari  in  the  blackball.  Beavers  did  not  ex- 
pressly say  that  the  Respondent  would  blackball 
Pate,  and  the  expression  "l^ecause  of  the  I^uion 
before"  suggests  that  he  thought  Manzana  would 
deny  her  employment  because  of  her  luiion  activi- 
ties while  slie  was  still  working  at  Manzana.  She 
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testified  that  she  had  in  fact  ])een  active  in  the 
Union  at  the  latter  place.  In  view  of  the  quoted 
words,  I  deduce  that  the  latter  was  Beavers'  mean- 
ing. Although  in  the  related  conversation  Beavers 
disclaimed  knowledge  of  Pate's  union  activities  at 
Manzana,  there  is  reason  to  believe  that  he  sus- 
pected, if  he  did  not  in  fact  know,  that  she  had  been 
active  in  the  Union  there.  I  find  that  Beavers  did 
not  threaten  that  the  Respondent  would  blackball 
Pate  but  merely  expressed  his  opinion  of  the  atti- 
tude Manzana  would  adopt. 

Orice  Storey,  whose  discharge  on  September  25 
will  be  hereinafter  related,  testified  that  when  she 
was  leaving  work  after  the  day  shift  on  August  4 
she  saw  Superintendent  Leonard  Duckworth  (Bea- 
vers' successor)  and  Charles  Williams,  night  foren 
man  of  the  cannery,  walking  behind  two  men  in  a 
direction  away  from  the  plant  toward  the  highway. 
The  tw^o  men  being  followed,  one  of  whom  was 
Bertolucci,  were  passing  out  authorization  cards 
and  literature  for  the  Union.  She  testified  that 
when  the  two  union  men  reached  the  highway, 
Duckv^^orth  and  Williams  ^ame  back  and  stopped  at 
the  car  which  her  husband  was  dri^dng  and  in  which 
she  and  employee  Marjory  Byrd  were  riding,  that 
Duckworth  handed  her  two  union  application  cards 
and  said,  '^As  you  leave,  hit  that  man  [indicating 
one  of  the  union  representatives]  vdth  these,"  and 
that  Williams  said  to  her  husband,  Clarence  Storey, 
who  was  also  an  employee,  ^^As  you  leave  do  us  a 
good  turn  and  run  over  that  man."  Clarence  Sto- 
rey's testimony   about  the  incident   differed   only 
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slightly.  He  testified  that  as  he  was  driving  out  of 
the  parking  lot  on  August  4  he  stopped  the  car 
when  he  came  to  the  point  where  Williams  and 
Duckworth  were,  that  Duckwoi-th  handed  his  wife 
the  tAvo  cards  but  that  he  did  not  hear  Duckworth 
say  anything.  He  testified,  however,  that  Williams 
said  to  him,  "Storey,  do  your  coimtry  a  good  deed 
and  run  over  that  guy.''  Bertolucci  testified  that, 
the  first  time  he  was  at  the  cannery  to  distribute 
literature,  he  was  at  the  cannery  door  vnih  t\vo 
girls  and  a  man  when  Williams  came  to  him  after 
about  10  minutes  and  said  that  they  were  on  com- 
pany property,  that  the  company  did  not  allow  that 
(or  did  not  like  to  have  them  doing  that  there)  and 
to  get  back  to  the  highway.  Bertolucci  testified  that 
the  union  representatives  then  all  went  back  on  the 
highway.  Duckworth  and  Williams  denied  the  inci- 
dent as  related  by  the  Storeys  but  made  no  refer- 
ence to  the  incident  related  by  Bertolucci.  I  find  the 
incident  to  be  substantially  as  testified  by  the  two 
Storeys  but  find  that  the  e^4dence  is  only  illus- 
trative of  the  attitude  of  the  Respondent  toward  the 
Union  and  is  not  an  imfair  labor  practice  in  itself. 
According  to  Gloria  Pate*  and  Gloria  Lindsay,*" 


'  When  Pate  testified,  she  went  by  her  maiTied 
name,  Gloria  DeFont.  I  have  used  her  maiden  name 
because  in  the  testimony,  exhibits,  and  Respondent's 
personnel  records  she  was  so  called  and  it  ^rill  avoid 
confusion  to  use  that  name  tliroughout. 

^  Pate  and  Lindsay  were  both  on  what  was  calkxi 
the  Union  committee,  the  function  of  which  was  to 
promote  interest  in  the  Union.  Edna  Hardin,  the 
1954  day-shift  fioor  lady  testified  tliat,  when  talk  of 
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who  were  employed  hy  the  Refsi)oncl(^iii  in  VXA  ])e- 
fore  it  reduced  to  a  single  sliift,  Martini  was  aeeus- 
tomed  to  stoi)  at  the  spot  where  they  were  workin^^ 
to  chat  with  them.  Lindsay  testified  that  another 
employee,  Maiy  Castino,  was  present  but  did  not 
participate  in  the  conversations  testified  to.  On  one 
occasion,  the  date  of  which  Lindsay  fixed  as  just 
after  they  had  received  their  union  pledge  cards,^ 
which  would  mean  shortly  after  August  4,  Martini 
asked  them,  according  to  Patens  testimony,  which 
was  similar  to  that  of  Lindsay,  what  they  thought 
about  the  Union  (Lindsay  testified  and  Martini 
denied  that  he  asked  if  they  "were  for  the  Union.") 
and  they  replied  that  they  thought  it  was  "a  pretty 
good  deal.''  Martini  then,  according  to  Pate,  told 
them  they  did  not  know  what  they  were  getting 
into,  that  the  Union  was  not  as  good  as  they 
thought  it  would  be,  that  they  might  receive  more 
money  (i.e.  higher  Avages)  but  that  they  would  have 
to  pay  out  so  much  (i.e.  in  dues  and  initiation  fees) 
that  it  would  not  matter  much  one  way  or  the  other. 
He  told  them,  according  to  both  Lindsay  and  Pate, 

the  Union  first  started,  she  learned  that  Pate,  Lind- 
say, and  a  third  employee  were  agitators  for  the 
Union  and  so  reported  to  Superintendent  Duck- 
worth. 

"^  Pate  testified  that  Martini  frequently  spoke  to 
them  at  their  places  of  work  after  they  had  re- 
ceived their  pledge  cards  but  she  was  not  so  certain 
of  the  time  of  the  conversation  here  related.  Some- 
times, according  to  Pate,  Martini  would  tell  them 
that  their  friends  (referring  to  tihe  imion  organiz- 
ers) were  ou.tside  and  would  ask  what  their  friends 
'had  to  say  to  them. 
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that  each  year  the  employees  were  given  an  increase 
of  5  cents  an  hour.  Pate  commented  that  '^next  year 
we'll  be  making  a  whole  dollar  an  hour,''  and  that 
Martini  replied  that  ^^tliat's  right  *  *  *  maybe  even 
more"  and  that  he  told  them  to  think  it  over.  Mar- 
tini denied  having  made  the  statements  attributed 
to  him  by  Lindsay  but  did  not  deny  Pate's  testi- 
mony of  what  he  said.  I  find  the  conversation  to  be 
substantially  as  testified  by  Pate.  Except  for  the 
opening  question  asked  by  Martini,  his  statements 
were  permissible  opinions  and  argiunent.  The  ques- 
tion, (what  they  thought  alx)ut  the  Union)  on  its 
face,  carried  no  implied  threat.  Except  for  subse- 
quent events,  it  might  be  considered  harmless.  But 
Lindsay  and  Pate  were  among  those  whose  employ- 
ment was  terminated  in  the  layoff  shortly  before 
the  Board-ordered  election.  Although,  at  the  time 
he  questioned  them.  Martini  may  have  entertained 
no  ulterior  motive  in  asking  Pate  and  Lindsay  what 
they  thought  about  the  Union,  the  evidence  herein- 
after related  of  discrimination  against  known  union 
advocates  is  such  that  all  questioning  of  employees 
about  the  Union  assimies  the  appearance  of  a  com- 
posite effort  by  the  Resix)ndent  to  identify  union 
advocates  for  discriminatory  purposes.  In  ^iew  of 
this,  Maiiini's  questioning  cannot  be  ]>assed  off  as 
an  isolated  instance  of  interrogation."  Accordingly, 
I  find  that  by  such  questioning  the  Respondent  in- 
terfered with,  restrained,  and  coerced  its  employees 


"KL.R.B.  V.  Syi^acuse  Color  Press,  Lie,  209  F. 
2d  596  (C.  A.  2) ;  N.L.R.B.  v.  Late  Chevrolet  Com- 
pany, Inc.,  211  F.  2d  ()53  (C.  A.  8). 
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in  the  exercise  of  i\w  rights  guaranteed  in  Section 
7  of  the  Act. 

Lindsay  testified  to  anotlier  conversation  with 
Martini  in  Septeml)er.  Pate  testified  to  substan- 
tially the  same  statements  of  Martini  but  at  a  dif- 
ferent date.  Since  both  girls  testified  to  the  pres- 
ence of  the  other,  I  infer  that  they  were  testifying 
to  the  same  occasion  but  were  imable  accurately  to 
fix  the  date.  Lindsay  testified  that,  in  the  Septem- 
ber conversation,  Martini  said  that  "if  the  plant 
would  go  Union  that  he'd  close  it  down,  that  he'd 
lose  too  much  money  if  it  went  Union,  that  he'd 
closed  ^  his  plant  here  in  Santa  Rosa  on  account  of 
the  Union."  Pate  testified  that  Martini  made  the 
statement  about  closing  the  plant  in  the  conversa- 
tion about  the  annual  wage  increase  as  related 
above.  She  testified,  '^We  asked  him  if  he  was 
going  to  close  dovm  the  plant,  and  he  said  that  he'd 
closed  dov^m  his  plant  in  Santa  Rosa  and  he  would 
do  the  same  at  Molino  if  we  was  to  go  Union." 
Martini  denied  saying  anything  to  either  Pate  or 
Lindsay  about  closing  do^xn  the  plant  if  it  went 
Union  or  saying  that  he  would  or  had  to  close  down 
in  Santa  Rosa.    I  am  not  satisfied  that,  in  making 


^  The  reporter  failed  to  hear  the  final  letter  and 
reported  this  word  as  "close,"  but,  on  cross-exam- 
ination, Lindsay  removed  any  doubt  by  quoting 
Martini  as  saying  that  he  would  close  the  apple 
plant  "like  he  did  close  dovm  his  plant  in  Santa 
Rosa."  Pate  also  used  the  words  "he'd  closed."  The 
Trial  Examiner  heard  the  word  as  "closed"  and, 
over  objection  of  the  Respondent,  ordered  the  error 
in  the  transcript  corrected. 
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his  denial,  Martini's  memory  was  directed  to  the 
conversation  that  he  actually  had  with  the  two  girls. 
Before  he  was  asked  if  he  had  made  certain  state- 
ments, he  was  first  told  by  Respondent's  counsel  that 
Lindsay  had  testified  that  Martini  made  the  state- 
ment in  October,  whereas  in  fact  Lindsay  had  put 
it  in  September,  and  he  was  told  by  counsel  that 
Lindsay  had  testified  that  he  said  "if  the  i^lant 
would  go  Union  you  would  lose  too  much  money 
and  you  would  close  dotvn  in  Santa  Eosa,"  (italics 
supplied.)  That  was  not  quite  the  same  as  saying 
that  he  had  closed  the  plant  in  Santa  Rosa  as  both 
Lindsay  and  Pate  quoted  him  as  saying,  and  as  the 
transcript  of  Lindsay's  testimony  on  cross-examina- 
tion shows.  Although  Martini's  denial  may  (in  his 
own  mind)  have  been  intended  to  go  to  the  incident 
as  such  rather  than  to  Lindsay's  account  thereof, 
this  is  not  the  form  of  his  testimony,  and  he  did  not 
deny  Pate's  testimony  of  the  statement.  Martini 
had  been  connected  with  other  plants  than  that  of 
the  Respondent — plants  located  in  and  al)out  Santa 
Rosa,  among  them  one  plant  in  Santa  Rosa  which 
was  "union"  and  which  had  closed  down  in  1951 
or  1952.  I  believe  that  Martini  did  make  the  state- 
ment approximately  as  Lindsay  and  Pate  testified. 
Although,  as  quoted  by  Lindsay,  Martini  said  that 
he  would  lose  too  much  money  if  the  i)lant  went 
union  and  that  he  would  close  down,  his  statement 
as  made  is  not  the  equivalent  of  saying  that  if  oper- 
ation of  the  ])lant  became  un])rofitable  (after  the 
Union  became  the  representative  of  the  employees) 
he  would  close  it  down.    As  made,  his  statement  as- 
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sumes  as  a  foregone  eonelusioii  tliat  ilie  plant  could 
not  profital)ly  be  operated  if  the  Union  became  the 
employees'  bargaining  representative  and  therefore 
he  was  saying  that  he  would  close  down  as  soon  as 
the  representative  status  of  the  Union  was  certified 
— not  after  attempting  to  operate  at  a  profit  follow- 
ing such  certification.  In  effect,  therefore,  the  state- 
ment al)out  closing  the  plant  was  coercive  and  I 
find  that  by  it  the  Respondent  interfered  with,  re- 
strained, and  coerced  its  employees  in  the  exercise 
of  the  rights  guaranteed  in  Section  7  oC  the  Act. 

Mary  Russell,  an  employee  of  the  Respondent  in 
1954,  testified  that  in  August  or  early  September, 
near  the  benches  outside  the  women's  lounge  in  the 
plant,  Ella  Herrerias,  the  night  floorlady,  and  con- 
cededly  a  supervisor,  in  the  presence  of  a  group  of 
employees,  said  that  if  any  of  them  talked  union  or 
signed  pledge  cards  they  would  immediately  lose 
their  jobs;  also,  that  if  any  of  them  attended  union 
meetings  there  Avould  be  someone  there  from  the 
company  who  would  come  back  with  their  names, 
which  would  get  to  Martini,  and  that  they  would 
lose  their  jobs.  Herrerias  denied  having  made  this 
statement  and  denied  having  spoken  with  Russell 
at  all.  There  was  nothing  in  RusselFs  testimony  to 
indicate  that  Herrerias'  statement  was  directed  to 
her  individually.  In  evaluating  the  denials  of  Her- 
rerias, I  have  taken  into  account  her  demeanor  on 
the  witness  stand,  her  evasiveness  at  critical  points 
on  cross-examination,  conflicts  in  her  own  testimony, 
and  her  apparent  disposition  to  mislead,  as  well  as 
the  testimony  of  numerous  witnesses  which  amply 
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portrays  Herrerias  as  committed  to  a  course  of 
opposition  to  the  Union.^  Russell,  on  the  other 
hand,  impressed  me  as  an  honest  witness.  Although 
in  some  instances  I  have  questioned  tiie  accuracy 
of  her  memory  of  exact  words  quoted  by  her  as  used 
by  supervisors,  I  credit  her  testimony  as  to  the  sub- 
stance of  what  Herrerias  said,  and  I  find  that  it 
constituted  interference,  restraint,  and  coercion  by 
the  Respondent  in  violation  of  Section  8(a)(1)  of 
the  Act. 

Eva  Lee,  also  an  employee  in  1954,  quoted  Her- 
rerias as  making  similar  statements  at  about  the 
same  period  of  time,  at  about  4  p.m.,  one  day  out- 
side the  woman's  lounge  near  the  time  clock.  Ac- 
cording to  Lee,  Herrerias  said,  in  the  presence  of 
a  group  of  women  who  were  talking  about  the 
Union,  "Don't  get  my  girls  all  excited  about  the 
Union  because  *  *  *  if  you  do  *  *  *  you  are  going 
to  get  blackballed  from  every  job  around  here." 
Lee  also  quoted  Herrerias  as  telling  employees  that 
they  would  be  laid  off  if  they  did  not  quit  talking 
about  the  ITnion.  A  few  days  later,  in  the  women's 
rest  room  at  the  time  of  change  of  shift,  according 
to  Lee,  the  women  were  talking  about  the  Union, 


''Edna  Hardin,  day  shift  floorlady  in  1954,  testi- 
fied that  Herrerias  told  her  in  September  1954  that 
she  (Herrerias)  had  just  got  rid  of  three  agitators, 
which  Plardin  took  to  mean  (correctly,  T  find)  UTiion 
agitators.  Hardin  was  not  employed  by  the  Re- 
spondent at  the  time  of  the  hearing.  From  Har- 
din's testimony  and  all  the  evidence,  I  judge  Hardin 
to  be  not  favorable  toward  the  Union  but  inclined 
to  be  neutral. 
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and  Herrerias  said,  "If  you  p^irls  tliink  I  am  tough 
now,  wait;  if  the  Union  gets  in,  I'll  sliow  you  how 
tough  I  can  be/'  '"^  I  find  that  Herrerias  made  such 
statements  substantially  as  (quoted  by  Lee  and  find 
that  by  such  statements  the  Respondent  interfered 
with,  restrained,  and  coerced  its  employees  in  vio- 
kxtion  of  Section  8  (a)  (1)  of  the  Act. 

Eloyce  Mounger,  nee  McPhee,  testified  that  early 
in  September  1954  (while  she  was  employed  at  the 
Respondent's)  she  went  to  Martini,  apparently  on 
the  plant  grounds,  and  told  him  that  she  w^as  going 
to  be  married  in  October  but  was  returning  to  school 
and  wanted  to  w^ork  part-time,  after  school  hours. 
According  to  Mounger's  testimony.  Martini  asked 
her  if  she  was  "getting  a  fair  deal  working,"  that 
she  said,  "yes,"  and  that  he  then  said,  "You  know 
that  if  the  union  gets  in  that  you  can't  work  part- 
time  under  the  union,  you  could  work  only  full- 
time"  and  "then  he  said  that  the  unions  had  tried  to 
get  in  a  couple  of  years  before  but  hadn't  suc- 
ceeded, and  if  he  could  keep  them  out — or  keep  them 
from  getting  in  this  year,  they  couldn't  try  again 
for  five  years,  and  he  said  that  under  the  union  the 
conditions  in  the  cannery  would  be  more  strict." 
He  then  told  her  to  see  the  floorlady  about  part- 
time  work.  Martini  denied  that  there  was  such  a 
conversation  with  Mounger.    I  believe  and  find  that 


'^  Lee  gave  slightly  different  w^ording,  in  quoting 
Herrerias,  on  direct  and  cross-examination,  w^ith- 
out  changing  the  substance  of  Herrerias'  statement. 
The  quotation  above  is  taken  from  her  testimony  on 
cross-examination. 
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Mounger,  then  McPhee,  did  speak  to  Martini  con- 
cerning part-time  work  as  she  testified.  I  also 
find  that  Martini  made  some  reference  to  working 
conditions  in  a  plant  where  a  union  was  a  bargain- 
ing representative,  but  I  am  not  convinced  that 
Mounger  quoted  him  accurately.  Her  testimony 
sounds  like  a  garbled  version  of  what  Martini  may 
have  said.  Martini  may  have  mentioned  the  effect 
of  the  one  year  rule,  i.e.  Section  9  (c)  (3)  of  the 
Act,  on  the  Union's  efforts  to  win  recognition,  but 
I  deem  it  improbable  that  Martini  said  that  if  the 
Union  did  not  get  in  that  year  it  could  not  try 
again  for  5  years.  I  find  that  Moimger's  accuracy 
is  questionable  in  several  respects.  Because  of  the 
doubt  raised  concerning  such  parts  of  her  testimony, 
I  am  deterred  from  fijiding  that  Martini  made  the 
specific  statement  about  keeping  the  Union  from 
getting  in  that  year,  although  it  appears  more  prob- 
able that  he  said  that  than  that  he  said  that  the 
Union  could  not  try  again  for  5  years. 

In  the  latter  part  of  September,  Martini  handed 
Lindsay  and  Pate  a  newspaper  clipping  concerning 
'financial  difficulties  or  irregularities  of  a  local  of 
the  same  international  union  as  that  with  which 
the  Union  here  was  affiliated.  He  asked,  '^Now, 
what  do  you  think  of  the  Union?"  Then  asked 
them  to  show  the  clipping  to  the  officials  of  the 
Union  and  let  him  know  what  they  said  about  it. 
Later  he  returned  to  Lindsay  to  learn  their  re- 
sponse. I  find  no  unfair  labor  practices  in  this  in- 
cident. 

Also  in  tin*  month  of  September  1954,  during  a 
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iiioriiiiig-  l)i*(^ak  (I'cst  period),  a  groii])  of  women 
employees,  whieli  included  Russell,  lieretofore  men- 
tioned, and  Lila  Layman,  were  standing  in  the  door- 
way of  the  plant.  One  of  the  women  asked  Mar- 
tini, who  was  there,  why  ^*he  wonldn't  go  nnion." 
Russell  and  Layman  quoted  Martini's  answer  to 
this  qnestion  bnt  they  differed  slightly  as  to  his 
words.  According  to  Layman's  testimony  Martini 
answered  "that  he  wonld  close  the  plant  down  rather 
than  to  see  it  go  nnion,  becanse  he  eonldn't  afford 
to  pay  nnion  wages."  Russell  testified  that  IMar- 
tini  said  "that  he  would  shut  the  plant  down  defi- 
nitely before  going  union,  and  he  said  ^I  would  not 
pay  union  wages.'  "  Martini  testified  that  he  did 
not  recall  such  an  incident  as  related  by  Russell 
and  that  he  did  not  make  such  a  statement  as  coun- 
sel indicated  Russell  had  testified  about.  He  was  not 
asked  about  Layman's  testimony  concerning  the  in- 
cident. I  find  that  such  an  incident  did  occur  and 
that  Martini  made  a  statement  substantially  as 
quoted  by  Layman.  But  even  the  difference  in  mean- 
ing imparted  by  the  use  of  "could"  as  quoted  by 
Layman  in  the  phrase  "couldn't  afford  to  pay  union 
wages"  instead  of  "would"  as  quoted  by  Russell 
("Avouldn't  pay  union  wages")  does  not  prevent  the 
statement  from  carrying  a  threat.  In  fact,  as  in  Mar- 
tini's statement  to  Pate  and  Lindsay,  it  indicated 
an  intention  to  close  the  plant  without  awaiting 
the  results  of  negotiations  on  wages,  in  the  event 
that  the  L^nion  should  be  designated  bargaining 
agent  by  a  majority  of  the  employees.  I  find,  there- 
fore, that  by  such  threat  the  Respondent  interfered 
with,  restrained,  and  coerced  its  employees  in  the 
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exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act. 

At  hmch  time  on  AVednesday,  September  22, 
1954,  while  employees  were  sittmg  in  their  cars  on 
the  Respondent's  parking  lot,  Grami  and  other  union 
representatives  w^ere  on  the  highw^ay  with  a  sound 
truck.  Over  the  loud  speaker,  the  latter  urged  the 
employees  to  get  a  committee  of  six  or  seven  em- 
ployees together  and  ask  Martini  if  he  would  meet 
with  union  representatives  with  respect  to  the  hold- 
ing of  an  immediate  election.^^  Orice  Storey,  Lila 
Layman,  and  Mary  Russell,  who  were  on  the 
Union's  organizing  committee,  stopped  along  the 
way  and  got  some  other  women  to  go  in  with  them 
to  present  the  request  to  Martini.  Learning  that 
Martini  was  then  in  the  office  in  the  cannery  (the 
main  office  being  in  a  separate  building).  Layman 
went  up  the  steps  to  the  balcony  where  the  office 
was  located  and  knocked  on  the  door.  Superintend- 
ent Duckworth  came  and  told  Layman  that  Martini 
was  busy.  She  went  back  downstairs  and  waited 
with  the  group  of  women.  The  time  came  for  them 
to  punch  the  time  clock  and  return  to  their  sta- 
tions. Floorlady  Hardin  asked  why  they  did  not 
punch  in,  and  they  told  her  tliey  were  waiting  to 
speak  with  Martini.  LTardin  went  ui)  and  told 
Martini  that  Mrs.  Storey  wanted  to  speak  with 
him.     In  a  little  while  he  came  down  to  where  the 


"The  ])etition  for  certification  had  l)een  filed  on 
August  17  and  the  representation  hearing  had  been 
held  ou  S(^])t(Mnber  19.  The  decision  of  the  Board 
was  being  awaited  when  th(»  incidi^it  here  described 
took  place. 
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group  of  women,  variously  estinuit(^d  hy  tlie  wit- 
nesses as  between  25  and  75,  were  standing.  Storey 
and  Layman  asked  Martini  to  meet  witli  tlie  union 
representative  in  regard  to  an  immediate  election. 
Martini  said  definitely  that  he  would  not,  that  since 
the  matter  was  in  tlie  hands  of  the  Board  he  had 
iiotliing  to  talk  with  them  about,  that  the  Board 
would  soon  render  a  decision.  Thereupon  the  women 
returned  to  work.  Storey's  time  card  for  that  date 
shows  that  she  punched  the  clock  at  12 :02  p.m.  She 
was  supposed  to  be  at  her  post  at  12. 

At  about  3:30  p.m.  the  same  day,  September  22, 
1954,  Superintendent  Duckworth  went  to  Layman 
and  Storey  as  they  were  working  and  told  them 
that  Martini  wanted  to  speak  with  them  in  the  office. 
They  went  there  and  Martini  said  he  knew  Storey 
and  was  getting  to  know  Layman,  that  he  had 
watched  Storey  and  knew  her  to  be  a  good  w^orker, 
that  he  was  disappointed  in  her  and  did  not  think 
she  would  be  taken  in  by  "those  union  guys."'^  Mar- 
tini asked  Storey  w^hy  she  was  doing  it.''  Storey 
answered,  "For  money,"  and  asked  if  he  thought 
95  cents  an  hour  was  adequate  pay  for  w^hat  they 
were  doing.  There  followed  a  lengthy  talk  in  which 
Martini  presented  arguments  against  the  Union  and 
advised  them  to  think  the  matter  over  carefully 
before  they  got  involved  in  something  that  would 
not  do  themselves  or  anyone  else  any  good.  Accord- 
ing to  Martini,  he  told  them  that  he  admired  the 


'^^  The  findings  here  made  are  taken  partly  from 
the  testimony  of  Orice  Storey,  partly  from  that  of 
Layman,  and  partly  from  that  of  Martini. 


38  National  Labor  Relations  Board  vs, 

way  they  fought  for  what  they  thought  was  right 
^'l3ut  [asked]  if  they  wouldn't  do  me  a  favor  and 
cease  from  having  conversations  of  that  type  in 
the  building  proper  where  it  would  disrupt  my  em- 
ployees and  affect  the  production  of  the  plant." 
Storey  quoted  Martini  as  saying  that  he  had  talked 
to  her  husband  that  day  and  told  him  '^that  I  will 
not  have  you  talking  up  this  union  thing  on  can- 
nery property."^^  Layman  testified  that  Martini 
told  them  they  could  talk  union  on  their  o^vn  time. 
I  deduce  from  the  testimony  of  the  three  that  Mar- 
tini did  not  object  to  their  talking  about  the  Union 
on  the  parking  lot  but  that  he  was  prohibiting  such 
talk  within  the  cannery  building.  Except  for  facts 
hereinafter  related,  it  might  be  supposed  that  Mar- 
tini was  thinking  of  limiting  his  admonition  to  re- 
fraining from  imion  talk  while  at  work  in  the  can- 
nery or  while  persons  to  whom  they  might  be  speak- 
ing were  at  work,  but  in  view  of  the  circumstances 
surrounding  the  discharge  of  Orice  Storey,  herein- 
after related,  I  find  that  Martini  spoke  literally 
when  he  warned  them  not  to  talk  union  in  the 
building  proper  even  if  they  might  l)e  speaking  to 
someone  who  was  not  working.  However,  there  is 
no  evidence  that  a  rule  had  been  promulgated  for 
all  employees  that  they  should  not  engage  in  talk 
about  the  Union  in  the  cannery  even  while  they  were 
working.  Floorlady  Hardin  testified  that  she  had 
changed   the   work   station   of   one   girl    who   com- 


"  It  is  not  unlikely  tlh'it  Storey  uiiderstood  this  to 
be  the  word  used,  whereas  Martini  actually  said 
"proper"  rather  than  "property." 
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l)lained  to  her  that  certain  women  were  always  try- 
\\v^  to  get  her  to  join  the  Union,  ])nt  Hardin  ap- 
])arently  did  not  pnnish  those  who  had  done  the 
soliciting,  altliongli  it  was  presunia])ly  done  while 
they  were  working.  Martini  did  not  finish  speak- 
ing to  Storey  and  Layman  on  September  22  nntil 
abont  4:20  ]).m.,  20  minntes  after  the  end  of  their 
shift,  and  they  were  paid  overtime  therefore.  As 
tlie  women  employees  had  rest  periods  during  their 
working  hours  and  as  they  would  then  have  time 
of  their  own  to  speak  wdth  anyone  else  who  was  not 
working,  a  prohibition  against  talking  about  the 
Union  in  the  cannery  building,  even  if  promulgated 
as  a  general  rule,  would  have  limited  their  right  to 
carry  on  discussions  that  would  in  no  way  interfere 
with  their  work  or  that  of  others,""  and  as  Martini 
applied  such  prohibition  only  to  certain  employees, 
I  conclude  that  the  prohibition  constituted  an  im- 
warranted  limitation  on  their  freedom  of  speech, 
and  constituted  interference,  restraint  and  coercion 
of  the  Respondent's  employees  in  the  exercise  of  the 
rights  guaranteed  to  the  employees  in  Section  7  of 
the  Act. 

According  to  Clarence  Storey,  he  had  been  simi- 
moned  to  the  cannery  office  by  Manager  Martini  on 
the  same  day,  just  before  the  noon  incident  above 
related.'^     In  the  office.  Martini  said  to  Storey,  as 


"°  Williamson-Dickie  Manufacturing  Company, 
115  NLRB  No.  62. 

^^Storey  testified  that  he  was  supposed  to  punch 
the  time  clock  at  11:45  a.m.,  after  his  lunch  time 
and  that  he  was  just  about  to  do  so  when  Superin- 
tendent Duckworth  interrupted  and  took  him  to 
the  office.    He  testified  that  he  was  pretty  sure  he 
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quoted  by  the  latter,  "I  understand  you're  going  for 
the  Union."  Storey  said  he  was.  Martini  asked 
if  he  knew  what  he  was  getting  into.  Storey  said 
that  he  wanted  more  pay  and  Martin  told  him  he 
would  not  get  as  much  money  as  he  was  then,  that 
the  women  w^ould  get  only  90  cents  an  hour,'^  and 
that  he  (Storey)  would  be  assessed  for  accidents 
that  happened  as  far  east  as  New  York.  Martini 
told  Storey  that  he  did  not  want  him  talking  union 
on  company  time  but  that  he  could  do  as  he  pleased 
on  his  own  time. 

Ernestine  Hack  and  Erma  Bate,  who  had  worked 
near  each  other  in  1954,  testified  to  incidents  in  vol  v- 

had  not  punched  in  imtil  after  he  came  do^^^l,  at 
which  time  he  saw  his  wife  and  the  other  women 
at  the  bottom  of  the  stairs.  His  time  card  for  that 
date  bore  the  after-lunch  punch-in  time  of  11:40 
a.m.  I  do  not  deem  this  discrepancy  of  great  im- 
portance, although  it  would  have  placed  some  of 
the  blame  for  late  starting  that  noon  on  Martini, 
if  he  had  been  closeted  with  Clarence  Storey  that 
day,  because  Storey  was  the  one  to  start  the  ma- 
chinery and  the  flow  of  apples  in  the  flume  before 
the  women  could  do  their  work.  Except  for  the 
time  card  evidence,  the  fact  that  Martini  spoke  to 
Clarence  Storey  in  the  cannery  office,  in  Duck- 
worth's presence,  as  testified  by  Storey,  was  not 
disputed.  Tt  is  probable  that  Storey  had  finished 
punching  in  when  Duckworth  told  him  that  INfar- 
tini  wanted  to  speak  to  him. 

^"^  I  do  not  construe  this  to  be  a  threat  unilaterally 
to  reduce  pay  if  the  Union  became  the  bargaining 
agent.  It  was  based  rather  on  Martini's  under- 
standing of  union  rates.  Orice  Storey  quoted  Mar- 
tini as  saying  that  the  Union  had  just  signed  a 
contract  at  Watsonville,  a  town  about  150  miles 
south  of  Santa  Rosa,  calling  for  90  cents  an  hour 
pay. 
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ing  Floorlady  Herrerias,  Init  Www  iiu'inoi'ics  of  the 
time  wlieii  tluy  oecnirred  sometimes  differed.  Al- 
though both  Hack  and  Bate  liad  signed  union  au- 
thorization cards,  there  is  no  evidence  tliat  TTer- 
rerias  knew  this,  at  least  not  before  Bate  gave  Her- 
rei'ias  a  list  of  union  mem]:)ers,  as  hereinafter  re- 
lated, and  I  deduce  from  all  the  evidence  that  Her- 
rerias  had  cause  for  believing  that  Bate  and  Hack 
were  not  union  minded.  Between  October  5  and 
10,  according  to  Bate's  testimony,  Herrerias  said 
to  Bate,  within  the  hearing  of  Hack,  "If  this  place 
goes  Union,  we  are  going  to  close  it  down,  already 
six  w^eeks  of  apples  went  to  the  co-op  cannery  [Se- 
bastopol Co-operative  Cannery]  on  account  of  the 
Union."  Herrerias  denied  having  made  the  quoted 
statement.  Hack  quoted  Herrerias  as  saying  that 
"we  lost  six  weeks  of  apples  to  the  co-op  and  if  the 
place  Avent  union  we'd  close  doAATi."  I  believe  that 
Bate  inferred  from  what  Herrerias  said  that  the 
transfer  of  apples  to  the  co-op  was  on  account  of 
the  Union  and  that  Herrerias  did  not  say  so  in  so 
many  words,  but  otherwise  I  credit  Bate's  testimony 
and  I  find  that  Herrerias  made  a  statement  substan- 
tially as  quoted  by  Hack  and  Bate  and  I  find  that 
thereby  the  Respondent  interfered  with,  restrained, 
and  coerced  its  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  Act. 

Bate  testified  that  a  few  days  before  the  layoff, 
w^hich  occurred  on  October  15,  1954,  Herrerias  told 
her  in  Hack's  presence  that  she  was  making  up  a 
list  and  that  those  who  would  "stick"  with  her  would 
be  assured  of  a  job,  whereas  otherwise  thev  would 
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be  blackballed  "from  here  down  south."  Hack  testi- 
fied to  a  similar  statement  by  Herrerias  but  fixed 
the  time  as  al)out  mid-September.  According  to 
Hack,  who  testified  that  Bate  was  present,  Her- 
rerias said  that  anyone  that  joined  the  Union  would 
be  blackballed  all  the  way  dovm  the  line  and  fur- 
ther said  that  there  would  be  some  weeding  out 
done.  I  believe  and  find  that  the  testimony  of  Bate 
and  Hack  referred  to  the  same  incident,  that  it  oc- 
curred in  October  1954,  and  that  Herrerias  made 
the  statements,  in  substance,  as  testified  by  Bate 
and  Hack.  By  such  statements  of  Herrerias,  the 
Respondent  interfered  with,  restrained,  and  coerced 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act. 

The  evidence  indicates  that  many  of  the  union 
advocates  among  the  employees  were  known  to  the 
Respondent's  supervisors  before  October  14,  1955. 
Evidence  was  adduced  by  the  General  Counsel  tend- 
ing to  establish  that  Herrerias  enlisted  the  assist- 
ance of  certain  employees  in  ascertaining  the  iden- 
tity of  those  employees  who  favored  the  Union.  Bate 
testified  that,  on  about  October  8,  Herrerias  came 
to  where  she  was  working  as  a  sorter  and  asked  her 
to  go  upon  the  slicer  to  see  what  she  could  find  out 
about  the  Union.  Bate  shook  her  head.  Herrerias 
denied  that  she  asked  Bate  to  work  on  the  slicer 
to  find  out  about  the  Union.  Hack  testified  about 
this  incident  saying  that  about  mid-September  Her- 
rerias asked  Bate  to  go  up  on  the  slicer  as  relief 
and  Bate  went;  that,  about  2  weeks  later  Herrerias 
again  asked  Bate  to  go  up  on  the  slicer  and  Bate 
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shook  ]ior  liead,  "No."  Two  explanations  of  tlio 
difference  in  testimony  suggest  themselves — either 
Hack  did  not  hear  as  well  as  Bate  or  Bate  inferred 
that  Herrerias  wanted  her  to  go  to  the  slicer  for 
the  i)urpose  she  testified  to.  I  am  inclined  to  the 
latter  explanation,  because  if  Hack  were  close 
enough  to  hear  x)art  of  what  Herrerias  said,  I  would 
suppose  that  she  could  have  heard  everything  that 
was  said.  I  base  no  finding  of  imfair  labor  prac- 
tice on  this  incident. 

An  instance  of  Herrerias'  interest  in  the  identity 
of  pro-union  employees  was  related  by  Pauline 
Ploxa.  Ploxa  had,  before  September  10,  1954,  been 
employed  by  the  Sebastopol  Co-operative  Cannery, 
hereinafter  called  the  Co-op,  before  it  laid  off  some 
of  its  employees  about  that  date.  On  September 
13,  Ploxa  and  her  friend,  Dora  Rawles,  were  em- 
ployed by  the  Respondent.  Because  Herrerias  either 
flatly  contradicted  Ploxa  or  gave  a  different  ver- 
sion of  the  incidents  to  which  Ploxa  testified,  I  shall 
relate  both  versions  of  such  incidents  before  resolv- 
ing the  conflict.  Ploxa  testified  that  about  2  or  3 
Aveeks  after  she  was  hired  (which  would  fix  the 
time  as  between  September  27  and  October  4,  she 
telephoned  Herrerias  and  asked  if  there  was  going 
to  be  any  trouble  at  the  cannery  "between  the  work- 
ers and  the  cannery  or  the  Union."  It  is  not  clear 
why  Ploxa  thought  there  might  be  trouble  at  that 
particular  time  unless  it  was  because  of  the  dis- 
charge, on  September  25,  of  Orice  Storey,  an  out- 
standing union  advocate.'^    Ploxa  testified  that  she 


Storey's  discharge  will  be  related  hereinafter. 
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asked  Herrerias  if  it  was  safe  for  her  and  Rawles 
to  come  to  work  and  spoke  about  "the  picket  line/'" 
and  that  Herrerias  replied,  "Don't  be  afraid,  Mar- 
tini is  going  to  get  the  sheriff  from  Santa  Rosa  and 
have  everything  under  control,"  and  then  added, 
"It  will  be  best  for  you  girls  to  keep  away  from  the 
Union  meeting,  because  Mr.  Martini  is  going  to 
shut  the  place  down  if  you  go  to  those  meetings." 
On  Tuesday  night,  October  12,  1954,  according  to 
Ploxa,  who  speaks  Spanish  as  well  as  English,  Her- 
rerias came  to  where  she  was  working  and  spoke 
to  Ploxa  in  Spanish,  saying,  "Pauline,  will  you  go 
to  the  imion  meeting  for  me  as  a  friend,  and  be- 
cause we  both  speak  Spanish,  and  tell  me  who  from 
here  wall  be  there?"  Ploxa  testified  that  she  asked 
Herrerias,  "Why,  what  are  you  going  to  do  if  I 
tell  you?"  and  that  Herrerias  answered,  "I  w^ant  to 
get  tlieir  names  at  least,  and  give  them  to  Mr.  Mar- 
tini so  he  can  fire  them."  Ploxa  testified  that  she 
told  Herrerias  that  she  did  not  know  the  names  of 
all  the  women  and  that  Herrerias  said  Ploxa  should 
go  and  take  notice  of  the  ones  who  were  at  the 
meeting  and  then  come  back  and  point  them  out  to 
Herrerias.  Ploxa  went  to  the  union  meeting  on 
the  afternoon  of  October  13.  At  the  i)lant  that 
night,  she  testified,  Herrerias  came  to  her  and  told 
her,  in  Spanish,  to  go  to  the  bathroom.    After  first 

Oth(a*  events  during  the  period  of  time  set  by  Ploxa 
include:  September  19,  the  Board  hearing  in  the 
representation  case;  October  4,  the  Board's  decision 
and  direction  of  election. 

"  There  was  no  evidence  that  picket  line  had  been 
establish(»d  or  was  even  contemplated. 
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protesting,  according  to  Ploxa,  she  went  there  and 
Herrerias  came  and  asked  her  who  was  at  the  union 
meeting.  When  Ploxa  testified  that  she  did  not 
know  the  women,  Herrerias  opened  the  door  and 
told  Ploxa  to  point  out  the  women  that  she  saw. 
Ploxa  pointed  to  Clara  Davello  as  one  who  had  been 
nt  the  meeting.  Herrerias  said,  "Oh,  I  don't  worry 
a])out  her,  she  hates  the  Union."  Ploxa  testified 
that  a  woman  named  Mary  Chaj^ita  ^^  walked  by  and 
that  she  told  Herrerias  that  that  woman  was  at 
the  meeting  and  that  Herrerias  replied  that  that 
was  all  she  wanted  to  know.  Ploxa  testified  that 
she  then  told  Herrerias  that  a  union  man  would  be 
at  the  plant  the  next  day  to  give  out  "the  buttons" 
and  that  Herrerias  patted  Ploxa  and  said,  "For 
that,  you  will  have  a  job  with  the  company." 

Herrerias  admitted  that  she  sometimes  spoke 
Spanish  with  Ploxa  and  admitted  having  had  con- 
versations with  Ploxa  but  of  somewhat  different 
content.  With  respect  to  the  telephone  conversa- 
tion to  which  Ploxa  testified,  Herrerias  testified 
that  Ploxa  had  called  her  to  say  that  she  and 
Rawles  would  not  be  at  work  and  that  w^hen  she 
thanked  Ploxa  and  started  to  hang  up,  Ploxa  said, 
"I  have  something  I  want  to  tell  you,"  and  that 
Ploxa  then  proceeded  to  tell  Herrerias  about  Mary 


'^  This  is  the  spelling  of  the  official  reporter.  It 
soimded  like  "Chiquita"  to  me  and  also  apparently 
to  Respondent's  counsel  because  he  used  that  spell- 
ing and  pronunciation  later  in  questioning  Her- 
rerias. (Tr.  p.  3409)  If  this  is  correct,  Ploxa  may 
have  been  using  it  as  a  nickname,  as  it  is  Spanish 
for  "little  girl." 
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Seidel,  an  employee  of  the  Respondent  who  had 
come  from  the  Co-op,  saving  that  she  was  a  trouble- 
maker. Herrerias  testified  that  she  told  Ploxa  that 
she  did  not  know  who  Seidel  was  and  that  Ploxa 
then  described  her  and  told  Herrerias  that  Seidel 
was  "very  strong  union"  and  to  be  careful  of  lier. 
Herrerias  testified  that  she  replied  that  she  was 
not  interested,  that  the  woman  was  doing  her  work 
and  that  as  long  as  she  was  doing  her  work  it  did 
not  make  any  difference  to  her.'^  She  denied  that 
she  had  told  Ploxa  that  it  was  best  to  keep  away 
from  union  meetings.^^  With  respect  to  the  other 
incident  to  which  Ploxa  testified,  Herrerias  testi- 
fied that  on  October  12  while  she  was  making  her 
rounds,  Ploxa  was  sitting  at  the  slicing  machine 
staring  off  into  space,  that  she  asked  Ploxa  ''What 
is  new?"  or  ''^What  is  on  your  mind?"  and  that 
Ploxa  said  there  was  a  [union]  meeting  the  next 
day  and  she  did  not  know  whether  or  not  she  should 
go.  Herrerias  testified  that  she  asked  Ploxa  "Why 
not?"  and  that  Ploxa  then  said,  "Well,  I  don't 
know.     On  second  thought  I  believe  I  will  go.     I 


'^Seidel  was  laid  off  when  the  night  shift  was  ter- 
minated on  October  15.  Ploxa  was  scheduled  to  be 
retained  l)ut  told  Martini  that  she  could  not  work 
days.  Ploxa  had  signed  a  union  pledge  card  on 
September  3  while  she  was  still  working  at  the 
Co-op.  There  is  no  evidence  that  Seidel  had  ever 
signed  one.  Also  there  is  no  evidence  that  Her- 
rerias knew  that  Ploxa  had  signed  one  at  the  Co-op. 
If  Herrerias  made  the  reply,  as  testified  by  her,  I 
fijid  that  it  was  intended  to  mislead  and  that  Her- 
rerias was  not,  in  fact,  disintcM'c^sted. 

"'^  I  do  not  believe  that  Herrerias  mad(^  this  state- 
ment in  manner  and  form  as  testified  bv  Ploxa. 
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will  see  who  is  there  and  I  will  let  you  know."  Iler- 
rerias  testified  that  she  told  Ploxa  she  was  not  in- 
terested.^^ The  next  day  or  so,  according  to  Her- 
rerias,  she  stopped  to  speak  with  Ploxa  and  asked, 
*'What  is  newf  Ploxa  rej)lied  in  Spanish,  ''JJon't 
say  anything  because  I  don't  want  Mrs.  Rawles  to 
understand.''  Herrerias  testifi.ed  that  she  told 
Ploxa,  ^'I  don't  know  what  you  are  talking  about," 
and  that  that  was  all,  that  she  did  not  tell  Ploxa 
to  go  to  the  ladies'  room,  that  she  never  spoke  to 
Ploxa  off  the  platform,  and  that  she  did  not  know 
any  Mary  Chapita.". 
Before  making  resolutions  of  credibility,  two  fur- 


^'  In  Herrerias'  affidavit  executed  on  February  9, 
1954,  appears  the  following:  "Ploxa  and  I  are 
both  Spanish,  from  the  same  home  town,  and  we 
spoke  in  Spanish  together.  I  recall  that  one  after- 
noon she  was  kind  of  quiet  and  I  asked  her,  ^What's 
on  your  mind?'  Ploxa  said,  ^There  is  a  union  meet- 
ing tomorrow  and  I  don't  know  whether  to  go  to  it 
or  not.'  I  asked  her  why  didn't  she  go,  and  she 
said  maybe  she  would.  Ploxa  said,  'I'll  let  you 
know  who  is  there.'  I  said  that  if  she  wanted  to  tell 
me  anything  it  would  be  all  right." 

^^  Herrerias'  affidavit  reads:  "So  then,  either  the 
day  of  the  meeting  or  the  day  after,  I  stopped  where 
Ploxa  was  working  and  I  asked,  'What's  new?'  I 
don't  recall  her  answer,  but  it  was  not  much.  Then 
I  said,  'Was  there  a  big  crowd?'  or  something  like 
that.  Ploxa  switched  to  Spanish  and  said,  'I  don't 
want  the  girl  next  to  me  (meaning  Dora  Rawles) 
to  know  what  we  are  talking  about.'  But  Ploxa 
didn't  volunteer  any  information  then,  and  I  didn't 
ask  for  any.  We  did  go  off  in  a  discussion,  but  not 
about  anything  in  particular.  I  asked  Ploxa  who 
was  at  the  meeting,  but  she  didn't  tell  me  and  I 
didn't  press  her." 
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ther  incidents  mentioned  by  Ploxa  mil  be  related. 
Ploxa  testified  that  on  October  14  as  she  was  coming 
to  the  plant  for  the  ni2:ht  shift,  Bill  Grami,  the 
Union's  organizer,  was  handing  out  im.ion  buttons, 
that  she  got  one  but  put  it  in  her  pocket  and  did 
not  wear  it,  that,  when  she  got  to  her  station,  Her- 
rerias  asked  her  and  Rawles  where  their  buttons 
were,  and  that  they  replied  that  they  were  in  their 
pockets.  She  testified  that  Herrerias  turned  and 
went  to  the  office,  which  was  on  a  balcony,  that  Mrs. 
Herrerias  stood  on  the  balcony  with  a  pad  of  paper 
and  a  pencil  in  her  hand  next  to  a  laboratory  em- 
ployee, Mary  McGuire,  looking  do^ATi  at  the  women 
— ^  ^looking  at  them  and  Avriting.''  The  suggested  in- 
ference to  be  drawn  from  this  testimony  apparently 
is  that  Herrerias  was  writing  down  the  names  of 
employees  who  were  wearing  union  buttons.  Dora 
Rawles  corroborated  Ploxa 's  testimony  that  Her- 
rerias questioned  them  about  where  their  l>uttons 
were.  Herrerias  denied  both  the  questioning  and 
Ploxa's  testimony  of  her  making  notes  on  the 
balcony. 

A  resolution  of  credibility  as  between  Ploxa  and 
Herrerias  is  not  Avithout  difficulties  because  I  have 
reason  to  believe  that,  although  there  was  a  factual 
foundation  for  Ploxa's  testimony,  Ploxa  may  have 
changed  or  embellished  the  facts  in  some  of  the  inci- 
dents for  personal  reasons  of  her  own.  For  exam- 
ple, on  October  13,  no  employee  named  INfaiy  Cha- 
pita  or  Ohiqiiita  was  listed  on  the  payroll."  Maiy 


"  Ploxa's  demeanor  on  the  witness  stand  gave  mo 
the  impression  that  she  jnentally  groped  for  a  name 
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Seidel  was  listed.  If  Ploxa  did  tell  ncrrorias  tliat 
Seidel  was  "veiy  strong  uiiioi],"  tho  infonnation 
appears  to  have  bec^ii  false  so  far  as  the  evidence 
shows.  No  evidence  was  addiiec^d  l)y  the  General 
Connsel  to  identify  Chapita  or  Chiqiiita  as  an 
employee  or  to  prove  that  Seidel,  if  she  was  the 
same  as  Chapita  or  Chiquita,  was  ever  interested  in 
the  Union.  The  evidence  creates  an  impression  that 
Ploxa  Avas  playing  both  ends  against  the  middle — 
that  she  was  trying  to  appear  to  the  imion  side  to 
he  pro-union  and  as  not  giving  away  imion  secrets 
but  at  the  same  time  trying  to  make  Herrerias  be- 
lieve she  was  siding  against  the  Union.  Herrerias 
was  not  always  frank  in  her  testimony  and  much  of 
her  testimony  I  do  not  credit.  But  on  the  other 
hand,  certain  portions  of  her  testimony  appear  to  be 
sufficiently  probable  as  to  be  credible,  at  least  in 
essence,  if  not  detail,  especially  since  they  are  in 
some  respects  similar  to  the  accoim.t  given  in  Her- 
rerias' affidavit.  From  my  observation  of  the  wit- 
nesses and  my  analysis  of  the  testimony  and  of  all 
the  evidence,  I  conclude  that  part,  of  the  testimony 
of  each  witness  was  true  and  I  make  the  following 
findings:  Ploxa,  early  in  October,  sought  to  give 
Herrerias  the  impression  that  she  was  not  imion 
minded  by  intimating  in  the  telephone  conversation 
she  had  with  Herrerias  at  about  that  time  that  she 
was  afraid  of  violence,  probably  from  union  activ- 

before  she  came  up  with  "Chapita"  or  ''Chiquita.'' 
I  conclude  that  she  either  failed  to  remember  the 
name  of  a  real  employee  or  fabricated  the  name  to 
avoid  using  SeidePs  name,  and  I  am  inclined  to 
believe  it  was  the  latter. 
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ity  (altliough  she  reversed,  it  in  her  testimony),  and 
by  warning  Herrerias  about  Seidel.  If  Herrerias 
ever  expressed  disinterest,  I  find  that  it  was 
feigned.  Thereafter,  Ploxa  gave  Herrerias  the  op- 
portunity to  suggest  that  she  attend  the  union  meet- 
ing of  October  13  to  identify  employees  who  were 
at  that  meeting.  I  also  find  that  Herrerias  did,  on 
October  14,  ask  Ploxa  whom  she  had  seen  at  the 
meeting  and  that  Ploxa  identified  Clara  Davello 
among  others.  The  evidence  indicates  that  Herrerias 
was  friendly  toward  Davello.  Although  Davello  had 
signed  a  union  pledge  card,  there  is  some  reason  to 
infer  that  she  was  thought  by  the  Union  not  to  be 
a  strong  adherent.  I  find  that  Herrerias  did  respond 
to  Ploxa's  identification  of  Davello  as  Ploxa  testi- 
fied, although  I  am  not  satisfied  that  the  incident 
took  place  in  the  ladies'  room,  or,  if  it  did,  that 
Herrerias  was  the  one  to  suggest  that  as  a  place 
from  which  to  identify  those  who  had  been  at  the 
union  meeting.  But  regardless  of  doubts  regarding 
details,  I  am  satisfied  and  find  that  HeiTerias  was 
not  disinterested  in  the  matter  of  union  connec- 
tions of  employees;  rather,  she  was  quite  receptive 
to  infoiination  along  that  line.  I  find  that  her  con- 
versation with  Ploxa  on  October  14  was  not  as  lim- 
ited as  she  would  have  it  believed.  I  draw  no  infer- 
ence with  respect  to  the  incident  Ploxa  testified 
about  when  Herrerias  was  on  the  balcony,  even  if  it 
occurred.^*  An  inference  that  Herrerias  was  Aviiting 


"^^  If  there  was  such  au  incident,  I  believe  that 
Ploxa  wa.s  mistaken  about  the  identity  of  the 
woman  who  was  \\4th  Herrerias  on  the  ]>alcou3^ 
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down  namos  of  ein])loyees  who  were  wearing-  union 
buttons  is  not  warranted  ]>y  the  e^ddence.  Even  if 
Herrerias  liad  been  writing  names  of  enij)loyees  at 
tJiat  time  and  place,  she  mi^'ht  have  innocently  re- 
quired assistance  mth  names  of  employees  whom 
she  knew  only  by  appearance.  The  e\ddence  dis- 
closes that  only  25  of  92  women  on  the  night-shift 
payroll  had  signed  imion  pledge  cards,^^  and  appar- 
ently few  on  that  shift  wore  nnion  buttons  on  Octo- 
ber 14.  Herrerias  admitted  to  having  seen  but  two, 
both,  by  women  who  were  among  those  laid  off  on 
October  15,  although  she  testified  that  the  layoff  list 
had  already  been  made  up  before  she  saw  those 
women  wearing  buttons.  The  siun  of  the  e^ddence 
convinces  me  that  Herrerias  learned  the  identity  of 
many  of  the  luiion-minded  employees,  but  I  doubt 
that  she  received  much  assistance  from  seeing  imion 
buttons  on  night-shift  employees. 

Rawles  confiiined  Ploxa's  testimony  respecting 
Herrerias'  question  about  their  imion  buttons.  I  be- 
lieve it  possible,  however,  that  Ploxa  and  Rawles 
may  have  misconstrued  the  meaning  of  HeriTrias' 
query.  On  the  night  of  October  13,  Ploxa  had  told 
Herrerias  that  a  man  from  the  Union  would  be 
passing  out  buttons,  intimating  that  Herrerias 
could  thereby  learn  the  identity  of  union  members. 
T^Hien  few  union  buttons  appeared  on  the  night 
shift  on  October  14,  a  question,  ^ 'Where  are  your 
union  buttons?"  could  be  interpreted  to  mean, 
''Where  are  all  the  buttons  you  said  I  would  see?" 


"  Of  the  25,  several  had  signed  only  at  places  of 
former  employment. 
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Since  Ploxa  had  given  Herrerias  reason  to  believe 
that  she  and  Rawles  were  not  pro-union,  it  is  im- 
probable that  Herrerias  would  have  been  exjiecting 
them  to  be  wearing  buttons  themselves.  In  \i.ew  of 
the  doubt  in  meaning,  I  do  not  fuid  that  HeiTerias 
asked  the  question  with  reference  to  personal  union 
buttons  of  Ploxa  and  Rawles. 

Marie  Tripp  testified  that  at  7  x>.m.  on  October 
19,  after  the  election,  she  encoimtered  Martini  at  a 
place  called  Molino  Comers,  a  filling  station,  and 
that  Martini  had  asked  her  how  she  had  voted  in 
the  election  and  if  the  election  suited  her.  Martini 
denied  that  he  had  asked  the  first  question  but  ad- 
mitted asking  the  second  one.  No  testimony  was 
given  as  to  how  the  conversation  started  and  there 
is  nothing  in  the  testimony  of  either  Martini  or 
Tripp  to  fortify  the  testimony  of  one  or  the  other. 
It  appeared  to  me  that  each  of  the  two  witnesses 
was  testifying  about  the  incident  according  to  what 
he  believed  to  be  the  truth.  For  all  that  appears 
from  Tripp's  testimony,  "How  did  you  vote?"  were 
Martini's  first  words  to  her,  as  Tripp  im.derstood 
them,  without  any  greeting  or  preliminary  state- 
ments. But  if  that  were  the  case,  it  might  easily  be 
that  Tripp  misimderstood  the  first  word  and  that 
Martini  actually  may  have  said,  "Hi"!  or  "Hello" 
followed  by  ^^Did  you  vote?"  There  was  no  showing 
that  Martini  had  knowledge  that  Tri]>p  had  in  fact 
voted  and  it  does  not  seem  probable  that,  Avithout 
knowing  that  she  had,  he  would  ask  her  how  slie  had 
voted.  ]\fartini  gave  a  fuller  account  of  the  cx^nver- 
sation  than  did  Tripp  except  that  he  did  not  testify 
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whetJier  or  not  Tiipp  rei)licd  to  liis  question  of 
whetlicr  or  not  the  election  retnms  suited  her. 
Tripp  told  Mai^tini  that  she  had  been  laid  off  and 
needed  the  work.  He  took  her  address  and  telephone 
number  and  turned  it  in  to  the  office.  He  told  Tripp, 
he  testified,  that  undoubtedly  someone  would  lea,ve 
l>efore  the  end  of  the  season  and  she  could  get  back 
on.  Trii)p  (pioted  Martini  as  saying,  "Give  me  your 
name  and  'phone  mmiber  and  we'll  give  you  a  call 
in  a  few  days  to  come  back  to  work."  She  never 
got  the  call.  Consistent  with  my  previous  finding, 
I  find  that  whetJier  or  not  Tripp  be  deemed  an 
employee  or  merely  an  applicant  for  employment, 
by  Martini's  questions  as  to  how  the  election  re- 
turns suited  her,  a  question  in  form  designed  to 
leam  Tripp's  attitude  toward  the  Union,  the  Re- 
spondent interfered  with,  restrained,  and  coerced 
employees  in  the  exercise  of  tbe  rights  guaranteed 
in  Section  7  of  the  Act. 

Lila  Layman  and  Mary  Russell,  two  of  the  em- 
ployees who  had  been  on  the  union  committee  and 
who  had  been  laid  off  by  the  Respondent  on  October 
15,  returned  to  the  Respondent's  plant  and  spoke 
vdth  Martini  in  the  warehouse  one  morning  some- 
time between  October  26  and  November  3,  1954. 
They  told  him  they  were  looking  for  work  and 
asked  if  he  needed  help.  He  told  them  that  he  did 
not  need  any  help  but  that  they  should  leave  their 
names  and  if  someone  left  they  could  replace  them. 
Martini  took  their  names  and  turned  them  in  to  the 
office.  Both  Russell  and  Layman  testified  that  Mar- 
tini said  that  those  who  had  been  laid  off  would  bo 
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called  back  if  there  was  a  vacancy.  According  to 
Russell,  Martini  said  they  would  be  recalled  before 
putting  on  new  help.  According  to  Laynian  he  said 
they  would  be  recalled  in  order  of  seniority.  Martini 
did  not  specifically  deny  this,  but  may  be  presmned 
to  have  denied  it  as  he  made  a  blanket  denial  and 
gave  his  own  account  of  the  conversation,  which  did 
not  include  that  part.  It  is  not  logical  that  Martini 
would  say  that  the  employees  laid  off  would  be  re- 
called either  in  order  of  seniority  or  before  new 
employees  and  yet  would  still  tell  them  to  turn  in 
their  own  names  for  employment;  for  if  the  Re- 
spondent were  going  to  rehire  laid-off  employees  in 
order  of  seniority  or  before  new  employees,  it 
would  not  need  to  take  Russell's  or  Layman's  name, 
for  theirs  would  come  up  with  all  the  rest.  I  infer 
that,  if  Martini  made  reference  to  any  order  or 
sequence  of  re-employment,  his  remarks  were  con- 
fined to  those  who  had  specifically  asked  for  work 
and  left  their  names. 

Both  Russell  aud  Layman  quoted  Mai-tini  as 
making  comments,  in  the  same  conversation,  about 
unions  which  Martini  denied.  Their  testimony  was, 
in  substance,  that  Martini  said  that  imious  were  no 
good  in  canneries  but  were  all  right  in  big  iiidu>s- 
tries  like  the  automobile  industry.  Since  such  a 
statoment  would  be  a  privileged  statemc^nt  of  opin- 
ion, it  is  unnecessaiy  to  decide  whether  or  not  Mar- 
tini said  it.  Both  Tia\nnan  and  Russell  (pioted 
Martini  as  making  a  statemc^nt  of  reproval  about 
their  union  connections.  As  put  by  Russell,  Martini 
said  that  they  both  ''should  have  thought  it  over 
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seriously  l)efore  jumping  into  this  union  deal/' 
Layman  testified  that  Martini  "told  me  that  I 
should  have  thoug'lit  it  over  before  I  got  myself  in- 
volved in  something  I  would  have  been  soriy  for/^ 
I  find  that  Martini  made  some  such  statement,  indi- 
cating knowledge  of  tlieir  union  advocacy  and  re- 
proof tliereof.  I  am  not  persuaded,  however,  that 
Mai-tini  made  the  statement  as  a  threat  since  it  was 
not  connected  with  any  statement  indicating  that 
tliat  was  the  reason  for  not  re-employing  them  and 
the  evidence  does  not  establish  that  a  vacancy  actu- 
ally existed  at  that  moment. 

D.   Evidence  of  Respondent's  identification 
of  imion  advocates 

As  will  be  related  hereinafter,  the  Respondent 
terminated  its  night  shift  and  laid  off  a  substantial 
niunber  of  employees  from  both  day  and  night 
shifts  on  October  15.  According  to  Respondent's 
supervisors,  a  meeting  to  select  employees  for  the 
purpose  of  retention  after  October  15  was  held  on 
the  afternoon  of  October  14.  At  this  time,  if  the 
Respondent  had  been  so  disposed,  it  could  have 
identified  day  shift  union  supporters  from  their 
union  buttons,  as  a  majority  on  that  shift  were 
wearing  them  that  day. 

Enna  Bate,  previously  mentioned,  testified  that 
she  attended  the  luiion  meeting  which  was  held  at 
the  union  hall  on  October  13  and  that  after  that 
meeting  she  took  from  a  desk,  behind  which  Orami 
had  been  sitting  during  the  meeting,  a  typed  list  of 
names  and  addresses  of  employees  of  the  Respond- 
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ent  who  had  signed  irnion  pledge  cards.  (Grami 
testified  that  usually  five  such  lists  were  made  up  at 
:a  time.)  This  list,  Bate  testified,  she  put  in  her 
purse  and  later  put  it  in  the  glove  comioartment  of 
her  car;  then  she  went  home  and  left  the  union 
button  she  had  received  at  the  meeting  before  she 
went  to  work.  On  October  14,  at  about  8:30  p.m., 
according  to  Bate,  Herrerias  came  to  her  and  asked 
what  was  new  and  if  she  had  heard  anything.  Bate 
testified  that  she  told  Herrerias  that  she  had  some- 
thing for  her,  and  that  Herrerias  said,  "Good." 
Bate  further  testified  that  she  went  to  her  car  and 
got  the  list  of  names  (which  for  purposes  of  identi- 
fication will  hereafter  be  referred  to  as  the  pur- 
loined list),  returned,  and  gave  it  to  Herrerias,  no 
one  else  being  present.  Herrerias  replied,  according 
to  Bate,  "Thanks  very  much.  I  can't  tell  you  how 
much  I  appreciate  this,  and  Mr.  Martini.^' 

Herrerias  admitted  that  she  had  had  possession 
of  the  purloined  list  and  that  she  had  turned  it  over 
to  Supei-intendent  Duckworth,  but  she  testified  that 
she  did  not  receive  it  until  October  16,  the  day  after 
the  layoff,  when  Bate,  unsolicited  and  iminA^ted, 
brought  it  to  her  home.  She  further  testified  that 
she  delivered  it  to  Duck^vorth  tbat  Saturday  night. 
It  is  imdisputed  that  Duckrvvorth  retained  the  list 
until  the  following  Tuesday,  October  19,  the  day  of 
the  Board-conducted  election,  and  that  he  then  told 
Hen^erias  it  was  on  the  desk  in  his  office  and  that 
she  could  take  it  back. 

Bate  testified  that  she  was  at  Herrerias'  house 
on  October  16,  ])ut  her  account  of  how  she  hap- 
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polled  to  1)(^  tluMv  aiul  of  what  liapix'iicd  after  she 
got  there  differs  from  that  of  Hen*erias.  In  order 
to  UTiderstand  Bate's  explanation  it  is  necessary 
to  g'o  l>ack  to  the  afternoon  of  Friday,  OctolxM*  15, 
when  the  layoff  was  annonnced  in  the  warehouse 
shortly  after  4  o'clock.  According  to  Bate,  she  left 
the  plant  in  a  huff  that  evening  after  the  ware- 
house meeting,  not  waiting  to  finish  tJie  night  shift, 
because,  when  the  retention  list  was  read,  she  did 
not  hear  her  name.^^  She  testified  that  she  went 
home  and  refused  to  answer  telephone  calls  which 
came  from  the  plant  by  way  of  her  neighbors'  tele- 
phones. According  to  Ernestine  Hack,  a  friend  of 
Bate,  and  a  credible  witness,  Herrerias  came  to 
Hack  after  the  lavoff  meeting  and  asked  where 
Bate  was.  Hack  told  Herrerias  that  Bate  was  mad 
because  her  name  was  not  on  the  list  and  that  she 
"took  off."  Hack  testified  that  Herrerias  got  the 
name  and  telephone  number  of  Bate's  neighbor  and 
tried  to  reach  Bate  but  was  im.successful.  Herrerias 
then  gave  Hack  permission  to  use  the  oifice  tele- 
phone to  try  to  reach  Bate,  as  Hack  suggested  that 
Bate  might  speak  with  her  although  refusing  to 
speak  to  Herrerias  because  of  pique.  Hack  tele- 
phoned a  neighbor  of  Bate's  but  was  given  the  mes- 
sage that  Bate  was  not  home  yet.  Hack  quoted 
Herrerias  as  saying  that  she  was  worried  about 
''this  union  deal."  Hack  commented  that  there  was 
going  to  be  a  union  meeting  that  night  and  Her- 
rerias said,   according  to  Hack,   ''Yes,  that's  one 


''  Ernestine  Hack,  a  friend  of  Bate,  testified  that 
she,  likewise,  did  not  hear  Bate's  name  read. 
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of  .  .  .  what  I'm  afraid  of.''  After  the  end  of  the 
shifty  according  to  Hack,  HeiTeiias  gave  to  Hack 
a  slip  of  paper  on  which  she  had  written  her  name 
and  telephone  nmnber  and  asked  Hack  tO'  have 
Bate  telephone  her.  Hack  testified  that  she  gave 
Bate  the  message  the  next  morning.  Bate  testified 
that  she  telephoned  Heii-erias  on  Saturday  morn- 
ing, October  16,  as  requested,  and  that  Herrerias 
asked  whv  Bate  had  not  come  to  her  when  she 
thou2rht  her  name  was  not  on  the  list.  Bate  testi- 
fied  that  Herrerias  then  asked  her  to  come  to  her 
house.  Bate  testified  that  she  did  go  there  and  that, 
when  she  arrived,  Herrerias  asked  her  why  she 
had  not  come  to  the  office.  "I  was  so  womed  about 
you,"  Bate  quoted  Hen^erias  as  sa^oiig,  '^our  name 
was  on  the  list.  Did  you  know  you  could  get  me 
into  an  a^^^ul  lot  of  trouble  if  you  wanted  to,  be- 
cause I  confided  in  you  an  awful  lot."  Bate  furiher 
testified  that  Herrerias  said  that  Mariini  did  not 
trust  her  (Bate)  because  Bate's  husband  was  such 
a  strong  union  man,  but  that  she  (Herrerias)  would 
fix  it  up  so  that  Bate  could  go  back  to  work. 

Hen-erias  did  not  refute  Hack's  testimony  of  an 
attempt  by  HeiTerias  to  reach  Bate  by  telephone 
the  night  before.  She  made  no  mention  of  it  at  all. 
Yet  she  testified  that  Bate  came  to  hei*  hous(^  un- 
expected about  noon  on  Saturday,  Octo])er  16,  laid 
the  purloined  list  on  the  kitchen  table,  refused  a 
cup  of  coffee,  which  Hei-rerias  offered,  and  left 
vdfh  practically  no  conviM'sation,'"  and  in  any  (went 


"'  The  first  time  HeiTerias  was  on  the  stand,  called 
by  the  General  Coimsel,   altJiough  she  was  not  a 
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noiu^  a])ont  Bate's  failure  to  work  on  the  night  of 
Octo]>er  15,  nothing'  about  Herrerias'  effort  to  reach 
Bate  by  telei>hone,  and  nothing  about  Bate's  re- 
turning to  work  tlie  follovving  Monday  or  fLxing 
things  up  so  that  she  could  come  back  to  work.  I 
am  convinced  that  HeiTerias'  testimony  was  not, 
in  its  entirety,  the  truth  or  the  whole  tnitli  about 
this  incident. 

fri(^ndly  witness,  she  testified  that  when  Bate 
walked  in  through  the  back  door  she  was  sur- 
prised to  see  Bate  and  asked  her  what  she  wanted 
and  that  Bate  said  "that  here  was  the  list  that  I 
had  asked  her  for,  and  I  said  that  I  didn't  know 
anything  about  the  list  and  don't  leave  it  here,  and 
she  said,  ^I  don't  want  it  either,'  that  there  was 
no  further  conversation  other  than  that  she  had 
asked  Bate  if  she  would  like  a  cup  of  coffee  and 
that  Bate  had  said  "No,  slie  had  to  leave,"  and 
that  she  did  leave.  Later,  when  called  as  a,  witness 
for  the  Respondent,  Herrerias  denied  Bate's  testi- 
mony of  the  conversation  at  her  house  on  October 
16  and  testified:  ^^We  had  no  conversation  of  any 
description.  She  just  came  in,  dropped  the  list.  I 
asked  her,  ^Would  you  have  a  cup  of  coffee,'  be- 
cause I  was  in  the  kitchen.  She  said,  'No,  I  am  in 
a  hurry,'  and  that  was  all  that  was  said."  On  cross- 
examination  by  the  General  Counsel,  Herrerias 
this  time  gave  the  following  version  of  the  conver- 
sation after  Bate  entered  the  back  door:  "I  said, 
'Well,  what  are  you  doing  aroimd  here?'  And  wdth 
that  she  took  the  paper  and  threw  it  on  the  kitchen 
table,  and  I  said  to  her,  'What  is  that?'  She  said, 
'That  is  the  list  of  the  girls.'  I  said,  'Well,  why 
are  you  bringing  it  to  me?'  She  said,  'There  it  is, 
you  can  have  it.'  I  said,  '"WTiy  don't  you  take  it?' 
She  said,  'I  don't  want  it.  Do  what  you  want  with 
it.'  I  said  to  her,  'Well,  will  you  have  a  cup  of 
coffee?'  She  said,  'No,  I  am  in  a  hurry  because  my 
son  is  waiting  for  me,'  and  that  is  all  there  was." 
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The  fact  that  I  find  part  of  Herrerias'  testimony 
to  be  incredible  makes  it  difficult  to  believe  her  tes- 
timony that  the  list  was  delivered  l>y  Bate  on  Octo- 
ber 16.  On  the  other  hand,  other  facts  make  it  con- 
ceivable that  the  list  was  in  fact  delivered  by  Bate 
to  Herrerias  on  that  date.  In  the  first  place,  cer- 
tain aspects  of  Bate's  testimony  want  explanation. 
According  to  her  testimony,  she  took  the  union  list 
after  the  union  meeting  on  October  13  and  put  it 
in  the  pocket  of  her  car.  But  she  testified  that  that 
meeting  started  at  1:30  or  2:30  p.m.  and  that  she 
returned  home  before  going  to  work  that  evening. 
From  this  it  appears  that  the  meeting  was  in  the 
afternoon  and  that  Bate  had  the  list  in  her  car  dur- 
ing the  night  shift  that  began  at  4  p.m.  on  Octo- 
ber 13.  Yet  her  testimony  was  that  she  delivered 
the  purloined  list  to  Herrerias  at  about  8:30  p.m. 
on  October  14.  She  gave  no  explanation  of  why  she 
would  give  it  to  Herrerias  on  October  14  l)ut  not 
on  October  13,  especially  if  she  took  the  list  for 
the  purpose  of  giving  it  to  Hen^erias.  The  fact  that 
Bate's  neighbor  reported  to  Hack,  in  the  telephone 
call  on  Friday  night,  October  15,  that  Bate  was 
^^not  home  yet"  suggests  that  this  may  have  1)een 
a  fact  rather  than  that  the  neigh]>or  was  telling  a 
falsehood  to  accommodate  Bate.  If  Bate  was  not 
home,  it  is  not  improbable  that  she,  like  many  other 
laid-off  employees,  went  to  the  union  hall  on  the 
evening  of  October  15  to  report  the  fact  of  their 
layoff  to  the  Union,  and  she  could  have  acquired 
the  purloined  list  that  evening.  Bate  testified  that 
she  did  not  remember  if  she  attended  any  other 
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union  meeting  between  October  13  and  the  date  of 
tiie  election.  If  she  had  been  at  tlie  union  hall  on 
the  evening  of  October  15,  there  are  two  possible 
explanations  of  why  Bate  would,  even  though  laid 
off  herself,  have  delivered  the  list  to  HeiTcrias  on 
October  16 — she  could  have  been  using  it  to  induce 
the  Respondent  to  re-employ  her  or,  if  Bate  had 
been  a  staimcher  union  advocate  than  she  seemed, 
she  could  have  been  putting  the  list  in  the  Re- 
spondent's possession  in  the  expectation  that  a 
revelation  thereof,  with  testimony  of  an  earlier  de- 
livery, would  make  it  appear  that  the  Respondent 
had  used  the  list  in  making  its  selection  of  em- 
ployees for  the  layoff.  The  f oiiner  seems  more  prob- 
able, but  I  am  not  finding  either  explanation  to  be 
fact.  I  mention  them  merely  to  show  that  it  would 
not  be  incredible  to  believe  that  Bate  did  in  fact 
deliver  the  list  to  Herrerias  on  October  16.  A  fur- 
ther consideration  is  that,  if  Bate  had  delivered  the 
purloined  list  to  Herrerias  before  the  day  of  the 
layoff  and  if  this  came  to  Duckworth's  attention, 
as  it  must  have  if  it  had  been  used  in  selection 
of  employees  for  retention  or  layoff  at  the  meeting 
held  for  that  purpose  on  October  14,  it  is  doubtful 
that  Bate's  name  would  have  been  left  off  of  the 
retention  list.  But  the  evidence  convinces  me  that 
it  was  left  off  and  that  she  was  in  fact:  rehired  on 
Monday,  October  18.  True,  Hack  testified  that,  after 
the  layoff  meeting  on  October  15,  Herrerias  showed 
her  Bate's  name  on  ^^the  list,"  but  Hack  was  un- 
able to  say  that  it  was  the  same  list  as  the  one 
which  had  been  read  at  the  layoff  meeting,  and  she 
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had  already  testified  that  she  had  not  heard  Bate's 
name  read  at  the  meeting.  Bate's  testimony  of  her 
conversation  with  Herrerias  on  Saturday  would  ex- 
plain why  her  name  was  not  read  for  retention 
even  if  Herrerias  had  intended  to  retain  Bate. 
There  is  evidence  that  Herrerias  had,  like  other  su- 
pervisors, made  up  a  list  of  employees  she  wanted 
to  retain  and  Bate's  name  may  have  been  on  it, 
but  I  find  that  it  was  not  included  in  the  final  list 
prepared  for  reading  at  the  layoff  meeting  on  Fri- 
day evening,  October  15.  Bate's  time  card  for  the 
week  ending  October  16  carries  a  false,  but  unex- 
plained, note  that  Bate  went  home  ill  on  October 
15.  Certain  other  notations  on  the  same  card  had 
been  erased.  One  exhil^it,  prepared  by  the  Respond- 
ent but  introduced  by  the  General  Coimsel  (Gen- 
eral Coimsel's  Exhibit  41  e),  is  a  list  of  night-shift 
employees  as  of  October  15,  1954,  showing  which 
employees  were  to  be  transferred  to  the  day  shift, 
which  ones  worked  on  the  night  shift  Octol^er  15, 
and  which  ones  ^Svalked  off,"  that  is,  failed  to  com- 
plete the  shift  after  having  punched  in.  On  this 
list.  Bate  is  shown  as  having  walked  off  and  as  not 
having  been  transferred  to  the  day  shift.  And  an 
exhibit  introduced  hy  the  General  Coimsel,  which 
]iad  been  delivered  to  him  l\v  the  Respondent  as  a 
list  of  those  whose  names  were  read  for  retention 
at  the  layoff  meeting,  did  not  contain  Bate's  name. 
Although  it  is  difficult  to  credit  testimony,  in 
part,  of  a  mtness  who  had  l>een  discredited  on  other 
testimony,  Herrenas'  testmiony  of  the  date  of  re- 
ceipt of  the  purloined  list,   not  inconsistent  with 


Sehastopol  Apple  Grotvers  Union  63 

her  oAvn  afficlaA'it  (made  at  a  time  when  Herrerias 
apparently  desired  to  miburden  herself  with  re- 
spect to  this  list)  strikes  me  as  not  improbable. 
But  even  if  Herrerias  were  not  to  be  credited  on 
the  date  of  delivery  of  the  purloined  list,  I  am 
doubtful  enoui2:h  of  the  accuracy  of  the  evidence 
of  an  earlier  delivery  to  refrain  from  relying  on 
'Such  evidence  as  an  element  in  deciding  whether  or 
not  the  Respondent  made  a  discriminaitory  selection 
of  employees  for  retention  and  layoff.  The  evi- 
dence with  respect  to  the  Respondent's  receipt  of 
the  purloined  list  does  establish,  however,  by  either 
accoimt,  that  the  Respondent  was  interested  in 
learning  the  identity  of  pro-union  employees  even 
after  the  layoff. 

Nimierous  items  of  evidence  disclose  that  the  Re- 
spondent was  aware  of  imion  interest  among  the 
employees,  of  the  identity  of  many  employees  who 
were  interested,  and  particularly  of  the  identity  of 
active  union  advocates  among  the  employees.  Man- 
ager Martini  was  accustomed  to  banter  with  some 
of  the  employees  about  their  imion  connections. 
Instances  of  this  and  of  his  conversations  about  the 
Union  have  already  been  related.  To  show  that  the 
Respondent  was  aware  of  the  identity  of  other 
miion  advocates,  the  following  incidents  are  related : 

During  late  August  and  the  month  of  September, 
union  representatives  would  appear  on  the  high- 
way near  the  plant  at  noon  and  at  the  time>  for 
change  of  shifts  and  address  the  employees  over 
a  loud  speaker.  Manager  Martini  would  frequently 
make  remarks  to  Clarence   Storey,  the   day  shift 
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apple  diimper,  at  his  place  of  work,  such  as, 
^'Storey,  you're  slipping.  Your  boys  aren't  out  there 
yet,"  and  ^^ Storey,  I  hear  your  boys  out  there.  I 
hear  them  talking."  On  one  occasion  in  September, 
both  Storey  and  his  wife,  Orice,  who  was  then  work- 
ing on  the  sorting  belt  near  him,  invited  Floor- 
lady  Hardin  to  come  to  a  imion  meeting.  Hardin 
declined.  Mention  has  already  been  made  of  con- 
versations about  the  Union  which  Martini  had  with 
Grloria  Pate  and  Gloria  Lindsay.  One  day,  early 
in  October,  when  Lindsay,  whose  regular  job  was 
on  the  peeler  or  on  the  trim  line,  was  working  in 
the  can  car  (a  railroad  car  containing  new  empty 
cans)  as  relief  for  one  of  the  other  girls,  (Ruth 
Clark  or  Shirley  Veach  or  another  girl)  Martini 
came  and  asked  her  what  she  was  doing  there.  She 
said  she  was  there  as  relief,  and,  according-  to 
Lindsay,  Martini  said,  '^Well,  what  are  you  trying 
to  do,  change  them  over  to  the  Union?"  When  she 
denied  this.  Martini  said  in  a  manner  which  Lind- 
say described  as  "wise-cracks,"  "I  bet  you  are  cam- 
paigning for  them  ...  I  ought  to  put  you  over 
with  Mr.  Storey,  you  two  could  have  a  ball."  Mar- 
tini denied  making  such  statements  but  I  am  con- 
^^nced  that  Martini  denied  making  some  statements 
merely  because,  at  the  time,  they  seemed  unimpor- 
tant and,  by  th(^  time  of  the  hearing,  ho  had  no 
recollection  of  them.  As  the  statements  were  banter, 
I  do  not  find  any  unfair  labor  practice. 

On  one  occasion  around  the  first  of  October  when 
IMarie  Tripp  was  working  in  the  can  car  with  Ruth 
Clark  and  Shirley  Veach,  according  to  Tripp,  Mar- 
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tiiii  said  ^^somethini;'  about  it  would  !)('  nice  if  we 
could  get  Storey  over  to  the  can,  car  l)ecause  theai 
he  would  be  away  from  his  jo]>  and  Mai-tini  could 
firc^'  him.  Martini  denied  making  this  statement, 
too.  I  believe  that  Tripp  did  hear  some  statement 
made  concerning  Storey,  but  I  received  the  impres- 
sion that  Tri]>p  had  not  clearly  heard  Martini  and 
may  have  taken  the  statement  out  of  context  or 
filled  in  what  she  did  not  hear  with  what  she  sup- 
posed he  had  said.  She  gave  no  circumstances  to 
indicate  how  such  a  statement  came  to  be  made. 
So,  as  the  evidence  stands,  it  came  out  of  the  blue. 
It  seems  improbable  to  me  tliat  Martini  in  all 
seriousness  would  make  such  a  statement  to  em- 
ployees and  certainly  not  unless  he  had  good  rea- 
son to  believe  that  the  employees  to  whom  he  w^as 
speaking  w^ere  anti-union.  Under  the  circumstances, 
I  am  not  disposed  to  base  a  finding  on  this  portion 
of  Tripp's  testimony.^® 

Tripp  testified  that  on  October  14,  the  day  the 
imion  buttons  w^ere  handed  out  and  were  first  W'Orn 
in  the  plant  she  w^as  w^orking  in  the  can  car  wdth 
Ruth  Clark  and  Shirley  Veach,  that  she,  hei^elf, 
w^as  w^earing  her  union  button  on  the  collar  of  her 
blouse.  Clark  and  Veach  were  wearing  union  but- 
tons on  the  seats  of  their  blue  jeans.'^  William 
McGuire,  the  Respondent's  sales  manager  and  re- 


'^  Tripp  later  told  Storey  ahout  this,  and  Storey, 
as  a  consequence,  remained  closer  to  his  station  than 
before. 

'"Veach  had  not  signed  a  pledge  card  for  the 
Union. 
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cording  secretary  for  the  board  of  directors,  stopped 
at  the  can  car  and  asked  where  the  girls^  buttons  were 
and  they  showed  him.  Then  one  of  the  girls  asked 
where  his  was  and  he  raised  the  bottom  of  his 
shirt  (which  he  wore  outside  his  pants)  and  showed 
a  union  button  on  his  pants  near  his  hip  pocket. 
I  do  not  credit  McGuire's  denial.'^  However,  I 
draw  no  inferences  adverse  to  the  Respondent  from 
the  above  incident  (which  I  interpret  to  be  an  at- 
tempt by  McGuire  to  be  facetitious)  except  to  the 
extent  that  it  has  a  bearing  on  McGuire 's  credi- 
bility. 

Ernestine  Albini  was  employed  in  the  Respond- 
ent's office  in  19'54,  as  a  relief  switchboard  operator 
and  office  clerical  worker.  She  testified  that^  a 
couple  of  days  before  the  layoff,  McGuire  was 
about  to  check  a  list  of  names  with  the  payroll 
clerk,  Lloyd  Marsland,  and  that  McGuire  remarked 
that  he  would  like  to  know  who  was  for  the  Union 
so  that  they  could  make  up  another  list.  McGuire 
denied  this.  As  I  do  not  find  McGuire's  testimony 
reliable  on  critical  matters,  I  do  not  credit  his 
denial.   Although   I   find  indications   of   confusion 


"'^McGuire  denied  wearing  a  union  button,  and 
claimed  that  in  October  1954  he  had  for  a  couple 
of  days  worn  only  an  "I  like  Ike"  button  which 
he  had  gottc^n  from  an  employee  named  Arnold 
Grant.  The  latter  testified  crc^dibly  on  rebuttal  that 
he  had  worked  at  the  Rc^spondc^ut's  plant  in  1952 
and  1953,  but  not  in  1954,  that  he  had  a  muuber  of 
election  buttons  in  1952,  but  that  he  did  not  give 
any  to  McGuire  (^ither  then  or  when  he  was  at  the 
plant  once  or  twice  when  he  stopped  there  in  1954. 
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with  regard  to  details  of  other  matters  in  Albini's 
testimony/'  I  believe  it  was  honest  confusion  and 
that  she  did  not  deliberatc^ly  fabricate  the  testi- 
mony above  related.  I  therefore  credit  it. 

Floorlady  Hardin  at  one  point  testified  that  the 
only  emi>loyees  who  had  talked  to  her  about  the 
Union  were  Zelma  Brines  and  Joanne  Chames.  She 
told  them  that  she  thought  that  the  Union  was  not 
good  for  them  in  a  seasonal  industry.  But  when 
testifying  that  these  were  the  only  employees  who 
had  talked  to  her  about  the  Union  she  apparently 
did  not  have  in  mind  the  invitation  to  attend  a 
union  meeting  which  had  been  extended  to  her  by 
Clarence  and  Orice  Storey.  When  asked,  she  ac- 
knowledged that  they  had  invited  her.  Knowledge 
by  the  Respondent  of  imion  attitude  of  employees 
is  also  illustrated  by  Hardin's  testimony  that,  when 
union  talk  first  started,  she  learned  that  employees 
Fanny  Garrison,  Grloria  Pate,  and  Gloria  Lindsay 
were  agitators  for  the  Union.  She  reported  this  to 
Superintendent  Duckworth,  who  told  her  to  watch 
them. 


"'  It  appeared  to  me  that  Albini  was  confused 
about  the  time  when  she  typed  an  exhibit  showing 
the  names  of  employees  retained  after  the  layoff. 
She  identified  it  as  the  very  list  which  she  had 
tjrpod  before  the  October  15  layoff.  At  that  time 
she  would  not  have  put  on  it  the  heading,  reading 
in  the  past  tense,  that  it  was  a  list  of  nr^mes  of 
employees  read  by  McGuire  at  the  October  15  lay- 
off. This  does  not  mean  that  Albini  had  not  typed 
a  list  of  such  names  to  be  read  by  McGuire,  but  I 
believe  General  Counsel's  exhibit  36  was  a  copy 
made  sometime  after  October  15  rather  than  the 
identical  list. 
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E.     The  October  Lcayoff 

1.    The  Evidence 

FolloAving  a  meeting  of  the  board  of  directors 
on  October  12/''  at  which  the  manager  was  directed 
to  teiiiiinate  the  night  shift  which  was  to  operate 
beginning  Monday,  October  18,  and  he  consulted 
with  Sales  Manager  McGuire  to  determine  what 
previous  orders  of  supplies  could  be  cancelled.  Mc- 
Guire caused  to  be  prepared  a  list  of  the  names 
of  the  current  day  and  night  shift  employees  for 
use  hy  Superintendent  Duckworth.  The  latter  in- 
structed each  of  the  supervisors  to-  make  up  a  list 
of  employees  he  wished  to  retain.  Floorlady  Hardin 
of  the  day  shift  had  been  replaced  during  an  ab- 
sence on  account  of  illness,  l3ut  during  the  week  of 
October  11  to  16  she  was  working  in  the  cannery 
office.  She  did  not  participate  in  the  selection  of 
female  employees  on  the  day  shift  and  there  is  no 
evidence  that  her  successor  was  requested  to  do  so. 


^^  The  date  is  taken  from  the  minutes.  The  regu- 
larly monthly  meeting  would  normally  have  been 
held  on  October  13.  The  advancement  of  the  date, 
witnesses  for  the  Respondent  testified,  was  to  per- 
mit a  man  named  Hallberg  (who  operates  O.  A. 
Hallberg  Canneiy  at  Graton,  a  little  way  norih  of 
Sebastopol,  and  who  was  president  of  the  A]iple 
Growers  Council)  to  attend  the  meeting  to  leam 
if  the  Respondent  was  going  to  continue  as  a  mem- 
ber of  the  Apple  Growers  Coimcil;  because  Hall- 
berg was,  according  to  the  Respondeiifs  mtnesses, 
leaving  for  the  East  the  next  morning,  the  meeting 
date  was  advanced.  The  minutes  themselves  give  no 
imj)i'(^ssion  of  the  need  for  advancement  of  the 
meeting  date. 
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On  Thursday  afternoon,  October  14,''  Supeidn- 
tendent  Duckworth  met  witli  ni^-lit  shift  Floorlady 
Herrerias  and  night  shift  Foreman  Williajns  in  a 
small  storeroom  on  the  canneiy  balcony  near  the 
la1>oratory  and  cannery  office.  Laboratory  techni- 
cian Esther  Doty  was  working  there  at  the  time, 
])ut  she  was  permitted  to  remain.  During  the  meet- 
ing, Warehouse  Foreman  John  Aguire  came  in  for 
about  5  minutes  to  leave  his  list  of  employees  to 
be  retained.  Sales  Manager  McGuire  and  a  fore- 
man named  Schuster  were  present  for  a,  short  time 
also  but  did  not  participate  in  the  actual  selection 
of  employees. 

Pursuant  to  directions  from  Manager  Maii:ini,  a 
notice  was  posted,  and  employees  were  also  verbally 
notified,  that  a  meeting  would  be  held  in  the  Avare- 
house  at  the  end  of  the  day  shift  on  Friday,  Octo- 
ber 15,  and  that  employees  of  both  shifts  should 
attend.  This  was  the  first  such  meeting  ever  to  be 
held.  At  the  appointed  time  the  employees  assem- 
bled in  the  warehouse.  Martini  told  them  that  be- 


''McGuire  testified  that  he  gave  Duckworth  the 
list  of  day  and  night  shift  employees  on  the  day 
after  the  directors'  meeting  and  the  list  of  em- 
ployees to  be  retained,  herein  called  the  retention 
list,  was  returned  to  him  the  following  morning,  but 
he  testified  that  his  discussion  with  Martini  about 
cancellation  of  orders  was  on  Wednesday  morning, 
October  13,  that  he  gave  Duckworth  the  list  of  em- 
ployees that  afternoon  and  received  it  back  with 
alterations  on  Thursday  morning.  Other  supervisors, 
set  the  time  of  the  meeting  to  select  employees  for 
the  single  shift  on  Thursday  afternoon,  October  14. 
I  conclude  that  McGruire  was  mistaken  that  he  re- 
ceived the  list  back  on  Thursday  morning. 
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cause  of  shortage  of  space  in  the  warehouse,  one 
shift  would  be  laid  off  and  that,  as  much  as  pos- 
sible, the  peojjle  would  be  laid  off  in  the  order  of 
seniority.  Paul  "Tony''  Bondi,  chainnan  of  the 
board  of  directors  of  the  Respondent,  told  em- 
ployees that  there  was  very  little  space  left  in  the 
warehouse,  that  the  Respondent  was  sorry  that  they 
had  to  lay  off  a  shift,  that  there  were  not  too  many 
apples  to  come  in  from  the  growers  and  there  were 
not  too  many  left  in  cold  storage,  that  as  in  the 
past  2  years  the  employees  were  invited  to  the  din- 
ner at  the  end  of  the  season.  McGuire  told  the 
employees  that  those  who  would  not  be  working 
could  turn  their  caps  and  aprons  in  and  they  would 
be  paid  for  them.  He  then  read  a  list  of  those  who 
were  to  report  for  work  on  Monday,  October  18. 

The  list  of  employees  to  be  retained,  as  read  at 
the  layoff  meeting  of  October  15,  although  pre- 
pared and  supplied  by  the  Respondent  (and  intro- 
duced in  evidence  as  General  Coimsel's  exhibit  36) 
was  claimed  by  the  Respondent  at  the  hearing  to 
be  not  an  accurate  copy.  At  the  hearing,  the  Re- 
spondent introduced  in  evidence  another  list  of 
names  (as  Respondent's  exhil>it  13)  which  it 
claimed  was  "the  list"  read  at  the  layoff  meeting. 
(This  list  contained,  among  others.  Bate's  name.) 
But  this  list  does  not  ji})e  w\ih  ihv  evidence  as 
closely  as  does  the  list  originally  furnished  to  the 
Board  (General  CounseFs  exhibit  36).  For  exam- 
ple, there  was  evidence  that  some  of  the  women 
whose  names  were  read  for  retention  (according 
to  their  own  testimony)   were  unable  to  work  on 
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the  day  shift  and  so  did  not  work  after  October 
15,  1954.  Their  names  were  on  General  Coiinsers 
€ixhil>it  36  but  were  not  on  Respondent's  exhibit  13. 
Among  such  names  were  those  of  Ploxa,  Rawles, 
Joanne  Chames,  and  Ensebia  Carrera.  Such  testi- 
mony suggests  that  Respondent's  exhil>it  13  was  a 
list  iof  employees  working  after  October  18  and 
made  up  at  some  date  after  October  15  rather  than 
the  original  list  read  on  the  latter  date.  The  Re- 
spondent's exhibit  contained  the  name  of  Arthur 
Heflin,  who  testified  that  his  name  was  not  read 
at  the  layoff  meeting  and  hence  his  name  ought  not 
to  appear  on  such  a  list.  He  further  testified  that 
Superintendent  Duck^vorth  rehired  him  right  after 
the  im.ion  election  on  October  19.  Heflin 's  name 
(contrary  to  its  appearance  on  the  Respondent's 
exhibit)  was  not  on  the  list  furnished  to  the  Board 
and  introduced  as  a  Generail  Coimsel's  exhibit  36; 
so  Heflin 's  testimony  supports  the  General  Coim,- 
sel's  exhibit  as  the  correct  list.  The  name  of  Beulah 
Cassidy,  shoA^Ti  on  General  Counsel's  exhibit  36, 
was  stricken  in  pencil  from  Respondent's  exhibit 
13.  McGuire  testified  he  had  stiicken  the  name  be- 
cause it  had  been  copied  into  Respondent's  exhibit 
13  through  error,  yet  the  records  of  the  Respond- 
ent show  Cassidy  as  employed  to  the  end  of  the 
season.  Thelma  Ziegenbein's  name  was  on  the  Gen- 
eral Counsel's  exhibit  but  not  on  the  Respondent's 
exhibit;  yet  she  also  is  sho^^ni  by  the  records  to 
have  been  employed  until  the  end  of  the  season  on 
December  11,  1954.  The  same  is  true  of  Cornelia 
Jones,  Helen  Smoker,  and,  with  the  exception  of 
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the  date  of  final  employment,  of  Frances  Comiors, 
Elsie  Dickerson,  and  Evelyn  Cuttress.  Edna  Hardin 
(the  day-shift  floorlady  imtil  she  became  ill)  testi- 
fied that,  after  she  returned  from  an  absence  be- 
cause of  illness,  she  worked  in  the  cannery  office 
from  October  11,  1954,  for  3  weeks.  She  testified 
that  she  attended  the  layoff  meeting  on  October  15 
but  her  name  was  not  read  for  retention,  that  after 
the  meeting  she  spoke  with  Superintendent  Duck- 
worth about  it,  and  he  told  her  she  could  return 
to  work  on  Monday,  October  18.  Hardin's  name 
was  not  on  General  Coimsers  exhibit  36  but  was 
on  Respondent's  exhibit  13.  Although  some  of  the 
evidence  suggests  that  General  Coimsers  exhibit 
36,  prepared  by  the  Respondent,  may  have  varied 
from  the  original  list  read  by  McGuire  at  the  lay- 
off meeting,  I  find  that  it  is  more  accurate  than 
Respondent's  exhibit  13,  and  that  it  is  substantially 
accurate;  so  I  rely  on  it  in  making  my  concluding 
findings. 

After  the  meeting  on  October  15,  the  majority 
of  the  night  shift  employees  returned  to  work. 
However,  between  20  and  30  of  them,  who  had 
punched  in  before  the  meeting,  but  whose  names 
(mth  one  exception)  had  not  been  read  by  Mc- 
Guire as  retained,  left  and  did  not  work  on  the 
night  shift  that  night.''    The  disputed  facts  about 


■"^^  The  Respondent  contended  that  these  employees 
quit  aud  were  not  therefore  laid  off.  The  General 
Counsel  contends  that  there  was  confusion  and  mis- 
imderstandiug  about  the  question  of  whether  or  not 
they  were  to  work  that  night  and  that,  if  they  were 
not  actually  laid  off,  tho^y  were  constmctively  laid 
off.  This  issue  will  be  dealt  with  later  herein. 
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the  layoff  will  bo  related  lieremafter  in  connection 
witli  conclusions  to  Ix^  draAvii  respectini^  the  reason 
for  th(^  layoff.  Employees  wlio  workiMl  after  the 
layoff  ap])arently  received  an  increase  in  pay,  for 
although  the  rate  for  the  day-shift  women  had  pre- 
viously been  95  cents  an  hour,  jiersonnel  records 
show  pay  at  the  rate  of  $1  an  hour  after  that  date. 

2.  Concluding  Findings  Regarding  the  Layoff 
It  is  the  General  Coimsers  contention  that  the 
layoff  was  accelerated  by  the  Respondent  so  as  to 
affect  the  result  of  the  Tuesday,  October  19,  elec- 
tion but  that,  even  if  the  layoff  had  been  dictated 
by  economic  necessity  in  the  ordinary  conduct  of 
the  Respondent's  business  (which  he  contends  is 
disproved),  the  selection  of  employees  was  discrim- 
inatory and  that  by  means  of  such  discriminatory 
selection  the  Respondent  contrived  to  lay  off  a  large 
enough  number  of  union  sjanpathizers  to  affect  the 
result  of  the  election. 

(a)  The  Necessity  for  the  Layoff 
The  Respondent  gave  as  the  reason  for  the  lay- 
off that  its  warehouses  were  almost  full  and  that 
the  supply  of  canning  apples  after  October  15 
would  not  be  enough  to  warrant  more  than  one 
shift.  The  production  of  canned  goods  mth  one 
shift  operating,  the  Respondent  explained,  was  not 
expected  to  exceed  the  capacity  of  the  Respond- 
ent's warehouses  because  sales  Avould  remove  canned 
goods  from  the  warehouses  at  about  the  rate  of 
production  on  one  shift. 
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The  General  Counsel  attacks  the  claim  that  the 
Respondent  was  shoii:  of  space  to  house  its  produc- 
tion, even  at  the  rate  that  could  have  been  pro- 
duced l>y  two  shifts  after  October  15,  1954.  But 
he  does  not  even  concede  that  a  shortage  of  apples, 
after  that  date  came  about  in  the  ordinary  coui^e 
of  the  Respondent's  business,  because,  he  asserts, 
the  Respondent  diverted  a  huge  supply  of  its  owm 
apples  to  another  cannery — the  Co-oj) — to  be  carnied 
for  the  Respondent,  and  the  G-eneral  Coimsel  con- 
tends that  the  Respondent  was  motivated  in  doing 
this,  not  hj  economic  considerations,  but  by  a  pur- 
pose of  putting  itself  in  a  position  to  lay  off  some 
of  its  own  employees  before  the  luiion  election  (a 
layoff  earlier  than  normally  would  have  been  the 
case)  so  as  to  affect  the  result  of  that  election. 

The  Respondent  admits  that  the  Co-op  canned 
a  large  quantity  of  apple  sauce  for  it  from  apples 
supplied  by  the  Respondent,  but  it  contends  that 
this  was  necessary  because  a  high  percentage  of 
apples  received  from  growers  in  1954  was  unsale- 
able as  fresh  fruit,  that  this  created  such  a  large 
supply  of  cannery  apples  that  production,  even 
with  tvvo  shifts,  could  not  use  tlio  sup])ly  fast 
enough  to  keep  the  apples  from  overflovang  the 
cold  storage  facilities,  and  that  the  apples  were  be- 
ginning to  rot. 

A  vast  amount  of  e^ddence  was  introduced,  l)oth 
in  documentary  form  and  through  testimony  of  vnt- 
nesses,  in  order  to  establish  the  respective  claims 
of  the  x>a.rties.  Much  of  the  testimony  is  conflicting 
and  cannot  be  accepted  as  reliahle.  But  it  may  1>e 
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taken  as  imcontrovei-ted  tliat  the  1954  Sononm 
County  apple  croi>  was  a  larg'c^  one,  almost  12  ])er 
cent  larger  than  in  1953,  yet  less  tlian  half  as  much 
of  the  crop  of  early  apples  was  fit  for  sale  as  fresh 
fruit.  The  late  apples  were  of  better  quality,  the 
percentage  of  tons  usable  for  sale  as  fresii  fniit 
being  up  some  50  per  cent  over  the  1953  crop,  l)ut 
the  proportion  used  for  caiming  was  also'  greater, 
the  proportion  of  late  apples  used  for  canning  be- 
ing up  about  23  per  cent  over  the  1953  crop.  When 
apples  are  delivered  to  the  Respondent  by  growers, 
they  are  classified  either  as  cannery  apples  or  as 
fresh  fniit.  Cannery  apples  are  those  which  because 
of  kind,  size,  or  lack  of  quality  are  unfit  for  sale 
as  fresh  fruit.  Cannery  apples  go  direct  into  the 
cannery  or  go  into  cold  storage  (if  there  is  room 
there)  for  future  use'  in  the  cannery.  Apples  classi- 
fied as  fresh  fruit  go  first  to  a  i)acking  shed,  where 
the  market  grade  apples  are  separated  from  the 
immarketable  apples.  Those  which  are  eliminated 
as  not  of  market  grade  are  called  culls.  Culls  in- 
clude not  only  those  apples  which  are  blemished 
or  damaged  but  also  perfectly  good  apples  that  are 
either  too  large  or  too  small  for  market  trade.  The 
bloom  on  the  apple,  which  helps  to  preserve  it,  is 
wiped  off  in  the  packing  shed  whether  the  apple 
is  marketable  as  fresh  fruit  or  is  a  cull.  Also  the 
culls  receive  a  certain  amount  of  bruising  in  the 
handling  and  boxing.  The  result  is  that  culls  will 
not  keep  as  long  as  orchard  run  apples  (cannery 
apples)  which  never  go  to  the  packing  shed  but 
go  direct  to  the   cannery  or  to   cold  storage   for 
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future  use  in  the  caiineiy.  Even  in  cold  storage, 
the  period  during  which  an  apple  will  keep  will 
depend,  in  part  at  least,  on  its  condition  when  it 
goes  into  cold  storage.  I  deduce  that  culls  noiTiially 
do  not  last  as  long  there  as  orchard  inin  apples.  In 
earlier  years,  according  to  Former  Superintendent 
George  Silva,  he  had  kept  Grravenstein  apples  in. 
cold  storage  for  as  long  as  3  months  and  late  apples 
as  long  as  5  or  6  months.  I  assiune  that  the  maxi- 
mum time  was  for  orchard  rim  apples.  The  maxi- 
mum period  that  culls  would  last  in  cold  storage 
he  did  not  state.  Although  mtnesses  for  the  Re- 
spondent testified  that  culls  would  not  hold  up  in 
cold  storage,  I  do  not  accept  such  testimony  as  fix- 
ing the  length  of  time  which  they  would  hold  up. 

I  infer  that  in  vears  before  1954  culls  had  been 

«/ 

kept  in  cold  storage  for  a  period  of  time  the  dura- 
tion of  which  is  not  precisely  fixed,  but  which  would 
be  long  enough  to  permit  their  use  in  the  cannery, 
a  month  or  two  at  least. 

During  the  1954  season,  the  Respondent  began  to 
put  apples  in  cold  storage  from  the  outset.  Even 
fresh  apples,  as  marketable  apples  are  called,  went 
into  cold  storage  because  the  market  early  in  the 
season  was  not  favorable  for  quick  disposition.  This 
was  also  a  condition  that  was  frequently  encoun- 
tered in  earlier  years  at  the  beginning  of  the  season. 

The  peak  of  the  harvest  of  Gravenstein  a]iplesi 
(early  apples  w^hich  compose  the  greater  }yart.  of 
the  crop  in  Sonoma  County  in  Avhich  Sebastopol 
is  located)  comes  in  mid- August,  and  at  that  time 
tlie  Respondent  fills  its  cold  storage  plant  and  ware- 


Sehastopol  Apple  Groovers  Union  77 

houses  and  tlien  puts  tlie  excess  on  oi-  under  its 
porches  and  even  in  the  o])(^n.  Each  year  during 
the  peak  of  the  Gravensteiii  season,  the  early  apples 
come  in  faster  than  tJiey  can  be  used  in  the  cannery, 
and,  with  storage  rooms  full,  some  of  the  ai)])l(\s 
are  left  in  the  open  until  they  can  be  mm  off  in 
the  caimery.  Some  of  the  apples  which  are  ])iled 
in  boxes  in  the  open,  especially  those  in  the  top 
boxes,  if  not  covered,  will  get  sim.bnrned,  and  the 
sunburned  part  of  the  apple  will  ])e  cut  off  by  the 
trimmers  in  the  cannery  along  with  blemishes, 
woiTu  holes,  etc.  Silva,  who  had  been  the  Respond- 
ent's superintendent  between  the  spring  of  1952 
and  the  spring  of  1954,  testified  that  about  one- 
sixth  of  a  sunburned  apple  might  have  to  be  cut 
away.  It  takes  about  2  weeks  to  use  up  the  over- 
flow of  apples  in  the  open  after  the  peak  of  the 
harvest.  This  appears  to  have  been  true  in  1954  also. 
According  to  the  Respondent's  witnesses,  the  Re- 
spondent became  concerned  abont  the  prospect  of 
spoilage  of  apples  late  in  August.  One  of  these 
witnesses  was  Ezra  Briggs,  a  director  of  the  Re- 
spondent and  also  chairman  of  the  board  of  direc- 
tors of  the  Co-op.  According  to  Briggs,  he  told 
Manager  Martini  on  about  August  27,  1954,  that 
the  culls  were  increasing  and  that  they  should  either 
be  canned  or  sent  to  a  drier.  He  testified  that  Mar- 
tini answered  that  he  thought  the  crop  was  at  the 
#peak  and  that  he  could  handle  it.  Briggs  testified 
that  on  about  September  5  to  10  he  again  raised 
the  subject  of  disposing  of  the  culls  and  that  Mar- 
tini agreed  that  the  overflow  was  beginning  to  spoil 
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and  said  he  would  find  some  place  to  put  them. 
Briggs  told  Martini,  he  testified,  that  the  Co-op 
would  can  them  for  him  or  would  take  them  to  a 
drier  and  that  Martini  replied  that  he  would  hunt 
up  a  place  right  away.  Briggs  testified  that  at  a 
special  directors'  meeting,  the  pile  up  and  spoilage 
was  mentioned  l)ut  no  action  was  taken  on  it — 
it  was  just  left  up  to  Martini  and  the  cannery  com- 
mittee (which  had  authority  only  to  make  recom- 
mendations to  Martini). 

Evidence  as  to  a  decision  by  the  Respondent  to 
authorize  Martini  to  send  apples  to  the  Co-op  to 
be  processed  (which  it  was  conceded  he  would  need) 
was  vague.  Mai^:ini,  himself,  did  not  testify  that 
he  made  the  decision,  but  on  Monday,  September 
13,  shipments  of  apples  from  the  Respondent  to 
the  Co-op  for  canning  began.^^  It  will  be  remem- 
bered that  the  Co-op  had  just  laid  otf  one  shift  as 
of  Friday,  September  10.  Between  September  13 
and  October  15,  the  Respondent  delivered  1358  tons 
of  apples  to  the  Co-op  for  canning  for  the  Respond- 
ent, allegedly  for  the  sole  purpose  of  avoiding 
spoilage  of  apples.  Manager  Martini  and  Rollo 
Winkler,  Adce-chairman  of  the  board  of  directors, 
testified  that  in  1954  the  spoilage  amoimted  to  700 


^"  About  74  or  75  tons  of  apples  (according  to  one 
of  the  Respondent's  exhibits)  had  1)een  sent  by  the 
Respondent  to  the  Co-op  for  caiming  in  July  1954 
because  the  Respondent  had  an  order  for  15,000 
cas?s  of  apT)le  sauce  in  a  small  sized  (8  oz.)  can 
Avhich  the  Respondent  was  not  equipped  to  seal. 
The  Gen(^ral  Counsel  does  not  contend  that  this 
shi])ment  was  made  for  any  reason  other  than  the 
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tons  of  apples  as  compared  with  25  or  50  tons  in 
1953,  and  Martini  testified  that  the  spoiled  apples 
were  dimiped  in  the  fields  or  in  a  trench  and  cov- 
ered up.  Martini  had  not  mentioned  such  spoilage 
or  disposition  in  an  affidavit  ho  had  made  some 
time  before  the  hearing.  Where  Martini  and  Win- 
kler got  the  700  ton  figure  does  not  appear.  In 
Winkler's  case,  it  sounded  like  hearsay.  No  rec- 
ords were  offered  to  substantiate  this  testimony  of 
the  disposal  of  700  tons  of  waste.  I  find  it  impos- 
sible to  believe  that  such  loss  in  fact  was  suffered. 
Records  which  were  produced  at  the  hearing  ac- 
counted for  the  use  of  the  entire  tonnage  of  apples 
received  by  the  Respondent  in  1954.  None  of  it  was 
shown  as  waste.'^^  Winkler  testified  that  concentrate 
is  made  from  peelings  and  cores.  Apples  too  small 
to  peel  are  sold  for  juice.  The  only  part  thrown 
away  is  that  which  rots.  I  infer  that  a  certain 
amount  of  waste  may  remain  after  the  making  of 
concentrate.  Perhaps  this  waste  was  included  in  the 
700  ton  figure. 

Winkler's  testimony  did  not  appear  too  consistent 
to  me,  and  his  testimony  tended  to  be  given  with- 

''  Total  tomiage  received 16,741.04 

Packed  as  fresh  fruit 4,648.48 

*Sold  to  other  proceissors.  . .  .     1,121.51 
Dryers    867.08 

Co-op  (for  canning) 1,432.80 

H.  H.  Rider   (juice  apples)        205.92 
Cannery    8,465.25 

16,741.04     16,741.04 

*[I  infer  that  these  outlets  were  S  &  W,  Blaufus, 
Macomber,  Russell  Taylor.] 
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out  accurate  basis  in  a  number  of  instances.  He 
testified  that  the  apples  l)egan  piling  u]>  outdoors 
in  the  latter  part  of  August  and  that  they  were 
there  long  enough  to  begin  to  rot — 3  or  4  weeks. 
I  believe  his  estimate  of  time  to  be  exaggerated, 
but  assinning  for  the  sake  of  argument  that  they 
were  outdoors  for  4  Aveeks,  that  would  mean  that 
they  were  there  at  the  latest  imtil  late  September. 
Deliveries  to  the  Co-op  started  on  September  13. 
Therefore,  deliveries  would  have  been  made  to  the 
Oo-op  only  until  a]>out  September  28  instead  of 
until  October  15.  Winkler  testified  that  the  ''deci- 
sion to  turn  the  night  shift  loose  was  made  after 
we  had  worked  this  surplus  fruit  out  of  the  way 
and  the  remainder  of  our  fruit  was  left  in  cold 
storage  where  we  could  handle  it."  But  the  deci- 
sion to  lay  off  one  shift  was  made  on  OctolDer  12, 
and  the  evidence  clearly  shows  that  apples  were 
taken  to  the  Co-op  from  the  cold  storage  plant  be- 
fore that  date  as  well  as  after. 

If  the  testimony  of  John  Gregori,  a  member  oT 
the  Respondent,  is  accurate  as  to  date,  he  hauled 
about  500  tons  of  the  Respondent's  apples  which 
had  begun  to  spoil  to  dryers  in  the  latter  part  of 
August.  Because  Gregori  was  only  a  member  and 
not  an  officer  or  director  of  the  Respondent,  I  make 
no  finding  with  respect  to  the  testimony  of  Marie 
Tripp  that  Gregori  made  a  statement  in  thc^  nature 
of  an  admission.  Records  in  evidence  show  that  a 
total  of  848.9  tons  of  apples  went  from  the  Re- 
spondent' to  dry(^rs  l)efore  Octo])er  15  and  18.18 
after  that  date.  The  total  amount  sent  to   dryers 
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in  1954  is  a  sniallci*  (juantity  tliaii  in  (mIIkm*  of  ilio 
next  two  preceding  years.  Yet  ihr  vyidvucc-  shows 
that  it  is  fruit  too  poor  to  can  which  i^oes  to  the 
dryers.  If  so  many  l>ad  apples  were  in  tlie  crop, 
the  proportion  sent  to  dryers  would  be  expected  to 
be  greater.  Although  Respondent's  witnesses  testi- 
fied tliat  the  dryers  could  not  take  more  apples 
from  tJie  Respondent  in  1954,  I  am  not  convinced 
that  this  testimony  was  true.  It  does  not  appear 
why  the  dryers  would  be  able  to  take  less  tonnage 
from  the  Respondent  in  1954  than  in  prior  years. 
Apples  used  in  the  cannery  are  started  on  their 
way  by  being  dimiped  onto  a  conveyor  by  an  em- 
ployee called  the  dumper.  The  apples  then  cross 
rollers  where  employees  called  sorters  pick  off  the 
rotten  apples  and  any  that  woiild  not  peel.  The 
remaining  apples  go  over  an  eliminator  belt  where 
small  apples,  called  juice  apples,  are  removed.  The 
rest  of  the  apx>les  then  go  into  a  flume  into  the 
cannery.  Clarence  Storey,  the  day-shift  dmnper 
during  the  1953  and  1954  seasons  (imtil  the  October 
15  layoff)  testified  that  he  saw  no  more  rotten 
apples  in  1954  than  in  1953.  He  also  testified  that 
he  kept  a  record  of  rotten  and  spoiled  apples  re- 
moved at  his  station  for  the  Respondent's  records. 
If  his  testimony  was  not  accurate,  the  Respondent 
needed  only  to  produce  the  records,  but  it  did  not 
do  so.  I  infer  that  all  but  a  negligible  quantity  of 
the  apples  unfit  for  use  in  the  cannery  were  used 
for  juice,  cider,  concentrate  or  drying,  and  that 
such  apples  are  accounted  for  in  the  Respondent's 
records  accordingly. 


82  National  Labor  Relations  Board  vs, 

I  am  not  convinced  that  the  need  for  getting  the 
assistance  of  the  Co-op  beginning  on  September  13 
was  as  pressing  as  was  represented,  if  at  all.  Ac- 
cording to  Martini's  testimony,  the  overflow  of 
apples  in  the  yard  would  have  been  worked  off  in 
2  or  3  weeks  from  the  peak  of  the  Grravenstein 
period,  which  came  aroimd  August  20  to  23;  so, 
according  to  liim,  the  overflow  would  have  been 
gone  by  September  10.  That  would  leave  only  the 
apples  in  cold  storage  to  be  disposed  of.  There  are 
indications  in  the  testimony  of  the  Respondent's 
witnesses  that  they  tended  to  shade  their  testimony 
and  to  exaggerate  the  need  for  disposal  of  the 
apples  even  from  cold  storage."  Briggs  also  testi- 
fied that  Gravenstein  apples  from  cold  storage  as 
well  as  from  the  open  yard  went  to  the  Co-op 
because  they  were  spoiling — "si  bruised  apple  in 
cold  storage  don't  hold  up."  I  cannot  conceive  of 
the  removal  of  apples  from  cold  storage  by  the 
Respondent  for  shipment  to  the  Co-op  for  canning 
unless  the  situation  was  truly  desperate  or  unless 
the  Respondent  had  an  ulterior  motive  in  dispos- 
ing of  its  apples  in  that  way,  for  it  would  greatly 
increase  the  cost  to  the  Respondent  to  have  the 
Co-op  process  the  apples  for  it.  Not  only  would  the 
Respondent  have  to  pay  a  processing  fee  to  tlie 
Co-op  but  it  would  have  to  pay  to  ship  the  apples 


"  Briggs  put  the  peak  of  the  Gravenstein  season 
as  on  S(\ptember  10,  3  weeks  later  tJian  Mai-tini 
did.  It  is  difficult  to  imderstand  why  the  Co-op 
would  be  laying  off  employees  right  at  the  peak  of 
the  season,  if  September  10  were  tJie  peak.  I  do 
not  credit  this  testimony  of  Briggs. 


Sehastopol  Apple  Growers  Union  83 

to  the   Co-o])   and   would    ha\('  to   ])i\y  to   have   ilu^ 
canned  goods  shi])i>ed  )>ack  to  it."** 

Gravenstein  apples  in  cold  storage  in  ['oniier 
years  had  held  up  for  cajiniiig'  for  as  long  as  3 
months.  The  only  plausible  ex})lan,ation  offered  for 
tlie  inability  to  keep  them  in  cold  storage  for  as 
long  a  time  in  1954  was  that  the  culls  were  more 
l>ruised  than  in  fonner  years.  This  occurred,  ac- 
cording to  the  Respondent's  witness,  Briggs,  be- 
cause of  the  large  crop,  and  the  fact  that  the  culls 
had  to  l>e  run  through  the  packing  shed  faster  and 
so  got  rougher  handling.'^  Even  granting,  for  the 
sake  of  argiunent,  that  this  could  have  happened, 
I  am  not  convinced  that  removal  of  apples  from 
storage,  not  only  on  September  13,  but  for  a  solid 
month  thereafter  until  October  15,  was  dictated  by 
a  desperate  need.  Although  apples  begin  to  go  into 
cold  storage  at  the  beginning  of  the  season,  in  the 
latter  paii:.  of  July,  those  apples  would  not  be  the 


^^  Coimsel  for  the  General  Counsel,  in  his  brief, 
points  to  figures  tending  to  show  that  it  cost  the 
Respondent  more  to  have  the  apples  processed  by 
the  Co-op  than  the  average  price  for  which  the  Re- 
spondent sold  the  product. 

^^  Alfred  W.  Cook,  supervising  agricultural  in- 
spector for  Sonoma  Coimty,  who  was  at  the  Re- 
spondent's plant  every  day  for  several  hours  in  the 
1954  packing  season,  confirmed  that  there  was  a 
large  cull-out  because  of  simbum  or  sunscald,  but 
he  testified  that  the  machines  in  the  packing  shed 
were  slowed  down  to  give  the  workers  time  to  re- 
move culls.  This  would  indicate  that  the  culls  would 
not  be  handled  any  more  roughly  because  of  haste, 
since  the  machines  were  paced  to  the  workers' 
speed. 
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ones  that  would  be  expected  to  be  still  in  cold  stor- 
age on  September  13,  for  tlie  Respondent's  can- 
nery, with  two  shifts  operating,  could  use  from  60 
to  100  tons  a  day,  so  the  apples  would  be  going  out 
of  cold  storage  at  a  steady  rate  for  cannery  use 
until  the  peak  of  the  Gravenstein  season  brought 
apples  in  too  fast;  so  the  first  apples  in  would  not 
be  the  last  ones  out.  It  is  doubtful  that  the  can- 
nery apples  in  cold  storage  in  mid-September  had 
been  there  longer  than  5  or  6  weeks.  If  apples  in 
the  open  would  hold  up  until  they  were  worked  off 
in  2  or  3  weeks,  as  had  been  tnie  in  foiTuer  years 
and  as  I  infer  from  the  testimony  could  have  been 
done  in  1954,  I  am  con^dnced  that  the  apples  in 
cold  storage  were  not  in  desi)erate  condition  on 
September  13  or  thereafter.  The  Respondent,  in 
presenting  a  picture  of  apples  spoiling  in  cold 
storage  made  no  effort  to  differentiate  between  culls 
and  orchard  rim  apples,  although  the  latter  were 
capable  of  being  kept  longer  than  culls  because  the 
bloom  had  not  been  removed  from  them. 

The  Respondent,  according  to  its  OAvn  evidence, 
decided  on  October  12  that  its  warehouses  were 
filling  up  with  canned  goods  and  that,  because  of 
that  and  a  prospective  shortage  of  apples  ^'^  it  was 


^^  Martini  testified  that  he  estimated  the  remain- 
ing quantity  of  a]i])les  to  be  receivc^d  from  growers 
after  October  15  to  be  about  250  tons.  So  from 
October  18  to  December  11,  when  the  canneiy  closed 
for  the  season,  the  single  shift  would  have  been 
using  those  plus  what  was  in  cold  storage.  From 
figures  in  evidence,  I  would  estimate  that  at  least 
550  tons  of  applets  came  from  growers  after  Octo- 
ber 15. 
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necessary  to  lay  off  one  sliift.  But  if  sucli  facts 
were  kno\vn  on  October  12,  why  should  the  Re- 
spondent contiiuie  to  send  ai)ples  out  of  cold  stor- 
age to  the  Co-op  for  canning  on  Octoiber  13,  14,  and 
15,  thus,  in  effect,  running  three  shifts  for  an  addi- 
tional 3  days  instead  of  immediately  discontinuing 
the  Co-op  shipments?  In  those  3  days  the  Respond- 
ent shipped  about  136  tons  of  apples  to  the  Co-op." 
It  is  difficult  to  believe  that  the  apples  shipped  to 
the  Co-op  on  those  3  days  would  not  have  lasted 
until  used  up  in  the  Respondent's  own  canneiy 
even  if  such  apples  had  not  been  of  the  most  last- 
ing qiuility.  The  apples  remaining  in  cold  storage 
after  October  15  would  have  had  to  remain  in  cold 
storage  longer  when  only  one  shift  was  us.ing  them 
than  if  there  had  been  two  shifts  using  them,  and 
that  apparently  was  not  cause  for  concern. 

It  is  also  difficult  to  believe  that  the  rapid  filling 
of  the  warehouses  with  canned  goods  resulting  from 
the  utilization  of  the  Co-op's  facilities  as  well  as 
its  own  was  something  that  just  daAvned  on  the 
Respondent  on  October  12.  It  was  a  condition  that 
any  management  must  reasonably  be  expected  to 
have  foreseen.  Knowing  that  the  warehouses  would 
take  no  more  canned  goods  if  three  shifts  were 
used,  coimting  the  Co-op's  processing  as  the  equiva- 
lent of  one  shift  (evidence  is  lacking  of  the  rate 
of  production  by  the  Co-op),  the  Respondent  might 
be  expected  to  eliminate  the  costliest  shift  (the 
Co-op)  first  so  as  to  permit  sales  and  shipments  to 


''  This  would  produce  approximately  6800  cases 
of  apple  sauce  in  No.  303  cans. 
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catch  up  to  some  extent  with  manufacture.  But  this 
was  not  done.  The  supply  for  the  third  shift  (the 
Co-op)  was  continued  until  the  very  day  of  the 
layoff  of  the  Respondent's  night  shift.  No  evidence 
was  adduced  to  disclose  when  the  apples  delivered 
to  the  Co-op  were  canned  and  returned  to  the  Re- 
spondent. When  asked  when  the  Co-op  finished  de- 
livering the  canned  product  to  the  Respondent, 
Martini  was  unable  to  answer  vrith  any  degi'ee  of 
certainty.  The  bulk,  he  testified,  came  back  upon 
packing,  but  when  that  may  have  been  is  not  spe- 
cifically showTi.  If  it  did  not  come  back  in  1954, 
Mai-tini  agreed,  it  came  back  early  in  1955.  By  use 
of  figures  in  evidence,  I  conclude  that  the  Co-op 
canned  and  returned  to  the  Respondent  a1>out  25,000 
cases  of  apple  sauce  after  October  15,  1954.'''  If  the 


''The  Respondent  had  an  inventory  of  27,392 
cases  of  No.  303  apple  sauce  on  Jmie  30,  1952.  As 
the  canning  season  did  not  begin  imtil  mid  July 
1954,  the  inventoiy  apparently  was  pai-t  of  the  1953 
pack.  By  Octol)er  15,  1954,  the  Respondent  itself 
produced  155,830  cases  of  No.  303  apple  sa.uce.  That 
made  a  total  of  183,222  cases.  Up  to  Octol^er  15, 
1954,  the  Respondent  had  shipped  out  55,983  cases 
of  No.  303  apple  sauce.  If  the  Co-op  had  not  packed 
any  for  the  Respondent,  the  Res]xuident's  inven- 
torv  on  October  15  would  have  l>een  183,222  less 
55,983,  or  127,239.  But  its  inventory  was  actually 
167,009  cases  of  No.  303  apple  sauce  on  that  dat(\ 
Since  the  Co-op  canned  only  No.  303  cans  with 
apple  sauce  for  the  Respondent  from  the  apples 
delivered  to  it  after  Septeuibc^*  13,  1954,  I  couclude 
that  the  difference  ])etween  1()7,(X)9  and  127,239 
represented  the  numl>er  of  cases  processed  hy  the 
Co-op  for  the  Res]>()ud(nit  before^  Octol)er  15,  1954. 
Tliis  (liffcrc^uce  is  39,970.  As  the  Co-op  produced  a 
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apples  delivered  to  the  Co-op  could  not,  in  such  a 
substantial  amount,  be  packed  until  after  October 
15,  I  can  see  no  rational  or  credible  explanation  for 
sendins:  the  apples  to  the  Co-op  for  canning  that 
was  to  ]>e  done  after  October  15  when  the  Respond- 
ent could  have  retained  its  own  second  shift  and 
canned  the  sauce  itself  just  as  fast  and  cheaper. 
And,  it  may  be  asked,  where  were  the  apples  which 
were  waiting  to  be  canned  at  the  Co-op?  Did  the 
Co-op  set  them  aside  in  cold  storage,  in  warehouses, 
or  in  the  open?  The  fact  that  the  Respondent  sent 
to  the  Co-op  apples  that  could  not  be  packed  for 
some  time  after  October  15  but  laid  off  its  own 
employees  to  reduce  its  own  production  after  that 
date  is  a  potent  argument  in  support  of  the  General 
Counsel's  contention  that  the  apples  were  sent  to 
the  Co-op  so  that  the  Respondent  could  effect  a 
layoff  before  the  date  of  the  union  election  and 
thus  affect  the  result  of  that  election.  And  this  con- 
clusion would  be  warranted  even  without  evidence 
adduced  by  the  General  Counsel  of  a  verbal  admis- 
sion by  the  Respondent's  superintendent.  Frank 
TJnciano,  a  non-union  employee,  testified  credibly 
that  outside  the  warehouse,  about  3  weeks  before 
the  layoff  of  October  15,  he  asked  Superintendent 
Duckworth  why  they  were  sending  off  the  apples 
to  the  Co-op  and  that  Duckworth  replied  that  ^^he 

total  of  65,322  cases  of  No.  303  apple  sauce  for  the 
Respondent  from  the  apples  delivered  between  Sep- 
tember 13  and  October  15,  I  conclude  that  the  dif- 
ference between  39,970  and  65,322  represents  Avhat 
was  delivered  by  the  Co-op  to  the  Respondent  after 
October  15,  1954.  This  amount  is  25,552  cases. 
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was  trying  to  finish  all  the  apples  as  fast  as  they 
could,  because  they  were  afraid  the  Union  was  go- 
ing to  get  in.  .  .  ."  He  also  testified  that  Duck- 
worth said  ^^he  don't  want  to  do  business  with  the 
unions,  he  don't  want  to  sign  or  whatever  hap- 
pens. ..."  Although  Duckwoi'th  denied  that  he  had 
made  such  statements,  I  do  not  credit  his  denial, 
and  I  find  that  Duckworth  made  such  statements 
as  testified  by  Unciano. 

I  am  not  persuaded  that  the  apples  shipped  to 
the  Co-op  from  cold  storage  were  only  such  apples 
as  could  not  be  used  up  in  time  to  keep  them  from 
spoiling  if  they  were  used  by  two  shifts  in  the 
Respondent's  cannery.  I  have  already  sIioa^tl  that 
the  Co-o})  did  not  can  all  such  apples  by  October 
15.  According  to  the  Respondent's  figures,  it  had 
an  inventory  of  1,396.15  tons  of  cannery  apples  on 
October  15.  With  only  one  shift,  those  apples  would 
have  had  to  wait  tvdce  as  long  to  be  processed  as 
they  would  have  mth  two  sliifts.  There  is  no  evi- 
dence to  show  tliat  only  early  apples  were  deliv- 
ered to  the  Co-op  or  that  no  early  apples  remained 
in  cold  storage  after  October  15.  And  as  ]U'eviously 
stated  no  differentiation  was  made  between  culls 
and  orchard  run  a])]^1es.  IMartini  testified  that  tlie 
picking  of  Gravenstein  apples  began  alx)ut  mid- 
Jnly  and  ended  a])out  August  20  to  25,  but  that 
the  cannery  continued  to  use  Gravensteins  through 
the  month  of  September.  T  infer  therefore  that  the 
Gravenstein  a|)])l(^s  were  nsed  u])  or  transfei*red 
to  the  Co-o])  ])v  tlu^  end  of  September.  Late  api)les 
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began  to  come  in  dnring'  September,  after  the 
G-ravenstein  peak,  and  enlls  from  late  apples  would 
have  been  coming  from  the  packing  sheds  through- 
out tliat  month.  The  amomit  of  culls  from  apples 
other  than  Grravensteins  was  small  in  compainson 
with  those  from  Gravensteins,  according  to  records 
introduced  in  evidence  by  the  Respondent.  Yet  if 
Director  Ezra  Briggs  were  to  be  credited,  the  culls, 
even  at  this  date  were  of  such  poor  quality  that 
they  could  not  be  put  in  cold  storage  because  their 
condition  was  too  poor  and  therefore  they  had  to 
be  sent  to  the  Co^op  lest  they  become  worthless. 
One  wonders  what  disposition  was  made  of  the  culls 
after  October  15,  if  they  were  of  such  poor  qual- 
ity up  to  that  date.  Briggs'  testimony  would  re- 
quire the  conclusion  that,  of  the  apples  coming  in 
up  to  Octolier  15,  the  culls  were  too  ]ioor  to  be 
put  in  cold  storage  whereas  the  culls  of  those  com- 
ing in  after  October  15  were  of  a  quality  to  keep 
in  cold  storage  long  enough  to  be  worked  out  on 
one  shift.  His  testimony  taxes  credulity.  I  cannot 
believe  that  the  improvement  in  quality  came  about 
so  suddenly;  and  if  it  did  not  come  about  so  sud- 
denly, many  of  the  apples  sent  to  the  Co-op,  if 
they  came  direct  from  the  packing  sheds  without 
going  into  cold  storage,  must  have  been  late  apples 
that  could  have  been  kept  in  cold  storage  for  at 
least  another  month  or  two. 

Although  it  is  possible  to  believe  that  good  busi- 
ness judgment  could  have  dictated  the  delivery  of 
some  apples  of  an  overly  large  crop  to  the  Co-op 
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for  processing  to  avoid  spoilage,  I  cannot  believe, 
in  view  of  the  cost  involved,  that  good  judgment 
dictated  the  delivery  of  such  large  quantities  of 
apples  (much  of  which  was  not  in  danger  of  spoil- 
ing) to  the  Co-op  for  processing  imless  the  Re- 
spondent had  an  ulterior  motive.  Martini  testified 
that  there  had  been  an  overflow  of  apples  into  the 
yard  during  the  peak  of  the  Gravenstein  season  in 
each  of  the  three  seasons  from  1952  and  1954.  But 
only  in  1954  were  any  apples  processed  for  the 
Respondent  at  another  canneiy  to  avoid  spoilage. 
Martini  testified  that  it  might  have  been  wisest  to 
send  tlie  overflow  to  another  cannery  in  the  other 
years,  too,  but  that  at  such  time  the  other  can- 
neries were  in  the  same  fix  the  Respondent  was  in. 
I  infer  that,  when  apples  were  sent  to  the  Co-op 
beginning  on  September  13,  1954,  the  iiish  of  Grav- 
ensteins  was  past  and  the  overflow  of  apples  in  the 
yard  (i.e.  those  stacked  in  the  open)  had  been 
pretty  well  worked  off  in  the  Respondent's  own 
cannery;  for  if  the  peak  of  the  har^Tst  had  not 
well  passed,  the  Co-op  would  still  have  l>een  hard 
pressed  to  process  its  own  apples  and  could  not 
have  accepted  work  for  the  Respondent.  I  am  as- 
suming that  the  Co-op  did  not  run  a  third  shift 
in  order  to  process  the  Respondent's  apples,  for  it 
would  not  make  sense  to  deliver  apples  to  the  Co-op 
for  processing  hy  a  third  shift  inasmuch  as  the 
Respondent  could  have  run  a  third  shift,  itself, 
cheaper  than  paying  the  Co-op  to  ])rocess  the  a.]> 
pies  if  a  third  shift  had  been  a  feasil)le  solution. 
I  conclude  on  all  the  evidence  tliat  tJie  Respondent's 
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witnesses  exaggerated  the  seriousness  of  the  situa- 
tion/' 

From  ihe  foregoing  it  may  bo  conchided  tliat,  if 
the  Respondent  was  running  short  of  warehouse 
space  on  October  12,  when  it  decided  to  lay  off  its 
aight  shift,  it  needlessly  brought  the  situation  on 
itself  by  its  diversion  of  apples  to  the  Co-op  in 
pursuance  of  an  illegal  object.  However,  close  scru- 
tiny of  evidence  refutes  the  Respondent's  claim  of 
a  shortage  of  warehouse  space  on  October  12  or 
15,  1954.  In  1953  the  Respondent  had  a  number 
Df  scattered  packing  sheds  and  warehouses  in  which 
it  stored  caimed  goods.  The  cannery  building  itself 
had  a  warehouse  which  Martini  testified  was  classed 
as  a  100,000  case  warehouse.  It  had  a,  capacity, 
however,  of  nearly  114,000  cases.  This  was  the  only 
actual  warehouse  the  Respondent  had  before  1954, 
although  the  Respondent  in  prior  years  had  made 
use  of  some  of  the  packing  sheds  for  warehouse 
purposes.  The  packing  sheds  were  not  insulated, 
however,  and  cans  stood  a  chance  of  getting  rusty 
in  damp  weather.  In  1952  there  was  some  such 
damage.  This,  Martini  testified,  was  the  reason  for 
not  using  the  packing  sheds  for  warehouse  purposes 
in  1954.  That  reason  had  not  been  given  by  him  in 
his  affidavit,  where  he  mentioned  only  the  high  han- 

''In  1954  the  Respondent  had  about  870  tons 
more  Grravenstein  culls  than  in  1953.  The  Respond- 
ent, with  two  shifts,  could  run  off  that  amoimt 
within  about  2  weeks  of  canning.  A  total  of  1432.8 
tons  of  the  Respondent's  apples  were  processed  by 
the  Co-op  for  the  Respondent  in  1954,  1357  tons 
after  September  13. 
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dling  costs  and  the  weakened  condition  of  the  floor 
of  one  shed.  In  1953,  in  addition  to  the  canneiy 
warehouse,  the  Respondent  used  a  partially  enclosed 
porch  attached  to  its  cold  storage  building  (where 
70,000  cases  were  stored),  a  porch  on  the  cannery 
building  (which  took  about  6,000  cases),  and  it  in- 
stalled a  heater  in  one  cold  storage  room  so  that 
after  that  room  was  empty  of  apples  it  could  be 
dried  in  a  couple  of  days  and  used  for  warehouse 
purposes.  This  cold  storage  room  had  a  capacity  of 
close  to  140,000  cases.  Thus,  without  use  of  pack- 
ing sheds  or  uninsulated  warehouses  (other  than  the 
porches),  the  Respondent,  in  1953,  had  room  for 
around  330,000  cases  of  canned  goods.  According 
to  the  Respondent's  inventory,  it  had  252,166  cases 
on  hand  on  October  15,  1954.  Thus  with  no  more 
than  its  1953  capacity  and  without  use  of  the  pack- 
ing sheds,  it  still  had  space  for  about  78,000  cases, 
and  taking  into  account  that  at  that  time  of  the 
year  the  Respondent's  shipments  were  about  4,000 
cases  a  day  and  that  each  shift  produced  between 
1700  and  3000  cases  a  day,  according  to  Martini's 
testimony,  the  Respondent  in  all  probability  had 
sufficient  warehouse  capacity  for  the  production  hy 
two  shifts  after  October  15,  19e54.  But  even  if  it 
would  not  have  had  enough  room  with  only  its  1953 
warehouse  capacity,  it  had  adequate  space  in  1954, 
because  early  in  the  1954  season,  the  Respondent 
finished  and  used  a  new,  insulated  warehouse  with 
a  capacity  of  180,00  cases.  If  this  were  added  to  its 
1953  warehousing  capacity,  the  total  1954  capacity 
would  have  been  510,000  cases  witJiout  use  of  pack- 
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ing  sheds.  Its  total  production,  including  all  that 
was  processed  by  others  for  it,  in  the  1954  season, 
was  494,657  cases.  Therefore,  if  the  Respondent 
made  no  shipments,  there  w^ould  have  been  sufficient 
warehouse  capacity  for  its  full  production;  l)ut 
before  October  15,  1954,  it  had  shipped  a  total  of 
about  145,124  cases  and,  by  December  11,  1954,  when 
the  cannery  closed,  a  total  of  217,660  cases  had 
been  shipped/'  It  would  appear,  therefore,  that 
the  Respondent  would  not  have  had  need  for  space 
for  its  full  year's  production  and  therefore  there 
would  have  been  an  overabundance  of  space  all 
through  the  1954  season. 

With  respect  to  the  one  cold  storage  room  (there 
being  two  such  rooms,  of  equal  size)  m  w^hich  a 
heater  had  been  installed  in  1953  and  which  was 
used  for  warehouse  purposes  in  that  year.  Martini 
testified  that  it  was  not  used  in  1954  because  there 
were  apples  in  there  and  because  it  w-ould  take 
about  10  days  to  2  weeks  to  dry  it  out  after  it  had 
been  emptied.  Former  Superintendent  Silva,  who 
supervised  the  installation  of  the  heater  in  1953, 
testified  that,  without  the  heater,  the  cold  storage 
room  would  have  to  be  aired  out  for  a  Vvxek  l^efore 
using  it  as  a  warehouse,  but  that,  with  the  heater, 
it  could  be  dried  out  in  not  more  than  a  couple  of 
days.  I  conclude  that  inability  to  dry  the  cold 
storage  room  out  soon  enough  to  avoid  laying  off 
one  shift  was  not  a  contributing  cause  for  the  lay- 

'*  The  net  reduction  of  inventory  would  be  smaller 
by  39,595  cases,  on  hand  on  June  30  from  the  prior 
season. 
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off.  No  evidence  was  offered  to  show  that  more  or 
less  than  one  cold  storage  room  was  actually  needed 
for  fresh  or  cannery  apples  after  Octobei*  15.  Mar- 
tini did  testify  that  there  were  apples  in  both  rooms 
from  July  1954  to  January  1955,  but  he  also  testi- 
fied that  in  1954  one  cold  storage  room  was  '^finally" 
used  for  warehousing  canned  goods.  The  two  state- 
ments are  not  quite  consistent.  Furthermore,  Mar- 
tini did  not  say  that  apples  in  the  two  cold  storage 
rooms  could  not  have  been  consolidated  in  one.  I 
infer  from  other  facts  in  evidence  that  they  could 
have  been,  if  storage  space  for  canned  goods  had 
been  needed..  There  was  testimony  that  most  of 
the  fresh  fruit  had  been  shipped  by  mid-Septem- 
ber.*^ So  presumably  the  fresh  fruit  in  cold  storage 
after  that  date  was  in  small  amounts.  The  evidence 
also  shows  that,  after  delivery  of  1350  tons  of 
apples  to  the  Co-op  between  September  13  and  Oc- 
tober 15,  the  Respondent  had  an  inventory  remain- 
ing of  1396.15  tons  of  cannery  apples  in  cold  stor- 
age. The  proportion  of  apples  sent  to  the  Co-op 
from  cold  storage  is  not  shown,  but  on  the  basis  of 
a  justifiable  conclusion  that  the  overflow^  of  apples 
in   the   yard   w^as   eliminated   by   mid-Septeml)er,*^ 


""  Briggs  testified  that  on  September  10  one  cold 
storage  room  was  filled  with  culls  and  one  with 
fresh  apples  to  be  slii])ped,  but  he  also  testific^d  that 
most  of  the  fresh  fruit  had  been  shipped  out  of 
cold  storage  by  mid-September. 

*""  In  addition  to  evidence  of  this  previously  stated, 
there  is  testimony  by  Bondi,  chainnan  of  the  Ix^ard 
of  directors,  that  in  mid-Se])tem])(^r  Martini  told 
him  they  had  just  begiui  to  run  apples  from  cold 
storage. 
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most  of  the  apples  sent  to  the  Co-ox)  must  have 
come  from  one  of  the  Respondent's  two  cold  stor- 
age rooms.  If  one  room  had  not  been  completely 
emptied  by  October  15,  it  must  have  been  so  nearly 
empty  that  it  could  have  been  readied  by  the  time 
that  the  remaining  space  in  the  warehouses  and 
porches  was  filled. 

I  find  the  testimony  of  available  storage  space 
on  October  15  as  given  by  the  Respondent's  wit- 
nesses to  be  misleading.  Warehouse  Foreman  John 
Aguire  testified  that  on  October  15  both  warehouses 
were  filled  and  that  any  room  after  that  was  made 
by  what  was  removed  for  shipping  but  he  did  not 
say  that  that  other  space  was  available  elsewhere 
than  in  the  two  warehouses.  Toni  Bondi,  chair- 
man of  the  board  of  directors,  testified  that  on  Oc- 
tober 12  there  was  still  room  for  an  estimated  15,- 
000  to  20,000  cases  in  the  new  warehouse.  Manager 
Martini  testified  that  both  warehouses  were  filled 
eai-ly  in  October  and  that  afterwards  they  filled  in 
from  wherever  cases  were  removed  for  shipping. 
Martini  did  testify  that  "some"  of  the  canned  goods 
were  moved  to  the  cold  storage  porch,  Avhich  they 
began  to  use  early  in  October,  but  he  did  not  testify 
that  it  was  used  to  capacity.  This  porch  had  a  po- 
tential capacity  of  50,000  to  70,000  cases,  depending 
on  whether  Martini's  or  Silva's  estimate  is  taken, 
but  little  mention  of  it  was  made  by  the  Respond- 
ent's witnesses.  By  the  testimony  of  those  of  the 
Respondents'  own  supervisory  staff  who  testified, 
the  warehouses  had  a  capacity  of  280,000  cases.  I 
find  this  to  be  a  conservative  estimate.    Even  with- 
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out  the  use  of  the  porches,  this  would  have  more 
than  held  the  2,52,166  cases  which  are  shown  by  the 
Respondent  as  on  hand  on  October  15  in  its  inven- 
tory. It  does  not  appear,  therefore,  tliat,  in  any 
event,  the  cold  storage  room  was  the  only  remain- 
ing available  space  on  October  15,  as  the  figures 
would  indicate  that  there  was  easily  room  for  28,- 
000  cases  in  the  warehouses  ]>ef  ore  resort  would  have 
needed  to  be  made  of  either  the  porchs  or  the  cold 
storage  room/'  In  1952  and  1953  with  a  smaller 
tonnage  of  apples,  the  Respondent  did  not  terminate 
its  night  shift  until  November  6  and  Xovember  20, 
respectively.  In  view  of  the  preponderance  of  the 
e^^dence,  I  find  that  lack  of  warehouse  space  on 
or  after  October  15  was  not  a  reason  for  the  reduc- 
tion in  production  rate.  This  being  the  case,  the 
question  is  one  only  of  the  sufficiency  of  apples  for 
a  second  shift.  Even  without  the  apples  which  had 
been  sent  to  the  Co-op,  enough  apples  remained 
so  that  there  vrould  have  been  no  pressing  necessity 


*'  Dora  Rawles  testified  that  on  October  15,  after 
the  warehouse  meeting  at  which  employees  were 
notified  of  the  layoff,  she,  Pauline  Ploxa,  and  Ida 
Fishelson  went  to  Martini  to  tell  him  their  names 
were  on  the  list  to  work  l)ut  that  they  could  not 
work  days  because  they  had  children.  Rawles  quoted 
Fishelson  as  saying,  in  this  conversation,  that  v^he 
had  a  warehouse  in  Santa  Rosa  that  the  Respond- 
ent could  rent,  and  Rawles  quoted  ^Martini  as  re- 
plying that  'there's  more  to  it  than  that.''  Maitini 
did  not  rememl>er  and  so  denied  that  ajiy  employee 
had  offered  a  wai-ehouse.  Rut  even  if  Maitini  had 
made  the  quoted  statement,  I  do  not  view  it  as 
necessarily  an  admission  against  interest  and  I  Ixisc 
no  conclusion  thereon. 
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for  laying  off  the  second  sliift  before  the  election. 
The  fact  that  the  Respondent,  under  such  circum- 
stances, hastened  to  make  the  layoff  before  the  elec- 
tion, warrants  the  conclusion,  especially  in  the  light 
of  all  the  evidence,  that  the  Respondent  desired  to 
lay  off  a  substantial  number  of  its  employees  be- 
fore the  election  for  the  ex])ress  purpose  of  affect- 
ing the  result  thereof.  By  such  conduct,  I  find 
that  the  Respondent  discriminated  in  regard  to  the 
hire  and  tenure  of  those  of  its  employees  Avhom  it 
laid  off  on  October  15,  1954,  in  violation  of  Section 
8  (a)  (3)  and  (1)  of  the  Act. 

(b)  Selection  of  employees  for  layoff. 
In  1951  the  Respondent  had  only  one  shift.  In 
each  of  the  years  1952  and  1953,  when  the  Respond- 
ent terminated  the  night  shift,  it  laid  off  the  staff 
of  that  shift,  keeping  only  such  night-shift  employ- 
ees as  could  be  used  on  the  day  shift,  without  laying 
off  any  of  the  day-shift  crew.  Although  Manager 
Martini  testified  that  some  employees  of  each  shift 
were  retained  on  the  single  shift  in  earlier  years,  I 
find  that  his  testimony  Vv^as  misleading.*^  Former 
Superintendent  Silva  testified  that  in  1952  and  1953 
only  the  night  crew  was  laid  off  when  the  night 
shift  was  terminated  and  that  none  from  the  day 
shift  was  affected.  Floorlady  Herrerias  testified 
that  of  the  night-shift  crew  in  1953  only  she  and 
Mary   McGuire,   who   was    a   laboratory   employee 


^^  Although  Martini  had  just  become  manager  in 
1954,  he  had  been  a  member  of  the  Respondent  since 
1940  and  would  have  had  some  knowledge  of  opera- 
tions in  earlier  years. 
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ami  the  mother  of  Sales  Manager  McGuire,  were 
transferred  to  the  day  shift.  Carmelita  Montafi, 
Avho  had  l)een  day-shift  floorlady  in  19e53,  testified 
that  Herrerias  gave  her  a  list  of  the  women  from 
the  night  shift  that  she  wanted  to  retain  and,  if 
there  was  any  room  for  them  on  the  day  shift,  she 
would  put  them  on.  When  the  termination  of  the 
night  shift  was  directed  in  October  1954,  however, 
the  Respondent  laid  off  employees  from  each  shift. 
The  supervisors  (not  including  the  day-shift  floor- 
lady)  were  directed  to  make  up  a  list  of  the  em- 
ployees they  wished  to  retain  from  both  shifts. 

If  credit  could  be  given  to  the  testimony  of  the 
supervisors  who  made  their  selections  of  workers, 
the  selection  was  on  the  basis  of  ability  and,  where 
that  was  equal,  on  seniority.  However,  I  find  that 
such  testimony  was  not  the  whole  truth.  In  some 
instances,  perhaps,  ability  and  length  of  service 
during  that  season  were  considered.  But  the  evi- 
dence indicated  a  definite  tendency  to  make  an  em- 
ployee's attitude  toward  the  Union  a  criterion,  and 
in  the  case  of  active  pro-unionism,  the  principal  cri- 
terion in  selecting  employees  for  layoff.  In  the 
first  place.  Superintendent  Duckworth,  Night-shift 
Foreman  Williams,  and  Night-shift  Floorlady  Her- 
rerias were  the  supervisors  who  made  final  deter- 
mination of  the  employees  to  be  retained.  Each 
of  these  three  had  evidenced  strong  anti])athy  for 
the  Union.  Warehouse  Foreman  Aguire  and  Hoixd 
Mechanic  Steve  Struempf  (whom  I  find  to  be  a 
supervisor)  each  turned  in  to  Duckworth  a  list  of 
names  of  employees  they  wanted  to  rc^tain,  l)ut  they 
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did  not  remain  in  tlio  conference  long  and  did  not 
make  final  determination.  Althongh  the  Union  was 
not  well  represented  among  the  male  employees, 
most  of  whom  worked  nnder  Aguire  or  Strnempf, 
the  majority  of  male  imion  advocates  were  among 
those  laid  off,  too.  Edna  Hardin,  who  had  been 
the  day-shift  floorlady  for  most  of  the  1954  season 
up  to  October  was,  at  the  time  of  the  meeting  to 
select  employees  for  the  layoff,  working  in  the  office 
of  the  cannery  on  the  balcony  qu.ite  close  to  the 
storeroom  where  the  meeting  of  supervisors  was 
held.  But  not  only  w^as  Hardin  not  invited  to  at- 
tend the  meeting,  she  w^as  not  even  consulted  about 
the  ability  of  the  respective  day-shift  employees. 
As  the  day  shift  had  only  a  temporary  floorlady  on 
Thursday  and  Friday,  October  14  and  15,'^  Hardin 
was  the  one  best  qualified  to  determine  the  merits 
of  the  respective  day-shift  workers.  Although  she 
was  not  in  favor  of  the  Union,  Hardin  api3eared 
disposed  to  be  neutral. 

Evidence  that  the  selection  of  employees  for  lay- 
off was  made  on  the  basis  of  knowm  or  suspected 
union  sympathy  appears  not  onl}^  from  the  devia- 


'"  Hardin's  successor  as  fioorlady,  when  Hardin 
was  ill,  remained  only  a  short  time.  On  Thursday, 
October  14,  Eva  Lee,  a  pro-union  employee,  w^as 
asked  by  Head  Mechanic  Steve  Strnempf  to  be 
temporary  floorlady  on  the  day  shift.  Lee  was 
among  those  laid  off  on  October  15,  2  days  after 
being  appointed  floorlady,  although  she  had  been 
hired  on  July  20,  near  the  beginning  of  the  season. 

1  draw  no  inference  that  the  Respondent  favored 
a  union  employee  by  making  her  a  floorlady  for 

2  days  before  terminating  her  employment. 
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tion  from  past  practice  but  also  from  the  dispro- 
portionate niim)3er  of  miion  sympathizers,  as  com- 
pared to  non-union  emx)loyees  laid  off,  from  the 
selection  for  layoff  of  almost  all  of  the  emioloyees 
who  were  on  the  union  committee,  and  from  the  fact, 
that,  where  the  evidence  reveals  knowledge  by  the 
Respondent  before  October  15  that  an  employee 
was  outspokenly  pro-union,  such  employee  was,  al- 
most without  exception,  laid  off.  Herrerias  denied 
the  correctness  of  an  affidavit  which  she  had  made 
in  February  1955,  in  which  she  deposed  that  Duck- 
worth had  informed  her  on  Monday  (October  11, 
1954)  that  the  plant  was  going  to  one  shift  on 
Friday  (October  15),  that  she  would  then  be  the 
day-shift  floorlady,  and  that  she  should  make  up  a 
list  of  which  workers  she  wanted.  In  her  affidavit, 
which  she  sought  to  discredit  at  the  hearing,  she 
quoted  Duckworth  as  saying:  '' *Pick  out  your  best 
workers  and  get  as  many  as  possible  who  are  non- 
union'— or  words  to  that  effect.  He  may  have  said 
to  get  rid  of  the  pro-union  people,  or  the  'trouble- 
makers' *  *  *"  In  her  testimony,  Herrerias  said 
that  Duckworth  "only  said  to  me  to  pick  out  my 
best  workers  and  anybody  that  was  given  me  trou- 
ble." Asked  by  Respondent's  counsel  if  any  em- 
ployees had  given  her  trouble,  Herrerins  answered 
"a  f(nv,"  ))ut  the  only  one  she  named  as  giving  her 
trouble  was  Pauline  Ploxa,  who  had  liad  a  fight 
with  another  girl  and  had  to  be  se])arated  from  her. 
But  Ploxa,  as  previously  related  herein,  had  given 
Herrerias  reason  to  believe  that  she  was  not  pro- 
union  and  it  is  significant  that  although  she  was  the 
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only  one  whom  Herrerias  could  name  as  a  trouble- 
maker, other  than  in  the  sense  of  union  advocate, 
Ploxa's  name  was  on  the  list  for  retention  after  the 
layoff  as  read  at  the  meeting  of  Octobf.r  15,  1954. 
Even  if  Duckworth  used  the  expression  ^'trouble- 
makers'^ or  those  "who  had  given  trouble,"  as  she 
testified,  instead  of  "pro-union  employees"  in  in- 
structing Herrerias  whom  to  eliminate,  I  conclude 
that  Herrerias  correctly  understood  Duckworth  to 
mean  "outspoken  union  sympathizers,"  and  I  find 
that  Herrerias  made  up  her  list  accordingly  to  elim- 
inate such  employees. 

If  the  Respondent  had  possession  of  the  purloined 
list  of  union  applicants  before  the  supervisors  met 
in  the  storeroom  on  the  cannery  balcony  on  October 
14  to  make  up  the  list  of  employees  to  be  retained, 
it  would  have  been  able  to  identify  most  of  the 
union  applicants.  Some  who  had  signed  cards  for 
the  Union  were  not  on  the  list,  however,  perhaps 
because  they  had  either  signed  their  pledge  cards 
too  recently  or  had  signed  at  another  plant  and 
had  not  yet  been  transferred  by  the  Union  to  the 
list  of  Respondent's  employees.  But  even  by  the 
testimony  of  Erma  Bate,  who  gave  the  list  to  Her- 
rerias, she  gave  it  to  Herrerias  on  the  night  of 
October  14  after  the  retention  list  had  apparently 
been  made  up  by  the  Respondent.  Of  course,  the 
list  of  those  to  be  retained  might  have  been  altered 
before  Friday  afternoon,  if  the  Respondent  had 
received  it  before  then  and  if  it  had  desired  to 
eliminate  all  known  union  advocates  on  the  basis 
of  the  information  given  on  the  purloined  list.  But, 
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as  previously  stated,  I  do  not  rely  on  evidence  that 
the  purloined  list  was  delivered  to  Herrerias  on 
October  14  in  drawing  my  conclusions.  However, 
even  if  the  Respondent  had  a  list  of  union  appli- 
cants, 1  would  not  expect  that  it  would  eliminate 
all  of  them.  Such  a  course  would  not  have  been 
essential,  wise,  or  even  desirable  from  the  Respond- 
ent's point  of  view.  If  the  Respondent's  purpose 
was  to  cause  the  Union  to  lose  the  election,  it  was 
not  essential  to  lay  off  all  union  advocates — it  was 
sufficient  to  lay  off  only  enough  to  assure  a  major- 
ity vote  against  the  Union;  it  would  not  have  been 
wise  to  lay  off  all  union  employees  because  the  lay- 
off would  have  been  too  obviously  an  anti-imion 
move ;  and  it  would  not  have  been  desirable  because 
some  of  those  laid  off  would  be  numbered  among 
the  Respondent's  best  workers.  Actually,  20  of  the 
wonien  and  2  of  the  men  (of  those  still  emx)loyed 
on  October  14)  whose  names  were  on  the  purloined 
list  were  designated  for  retention,  according  to 
General  Counsel's  exhibit  No.  36.^^°  In  all,  84 
women  employees,  still  employed  on  Octo])er  14, 
were  named  on  the  purloined  list.    The  Res])ondent 


^"^  Two  of  these  20  women  did  not  work  continu- 
ously up  to  October  15  and  did  not  rc^turn  there- 
after. One  of  the  20  women  (Pate)  was  told  her 
name  was  not  supposed  to  be  on  the  list  and  her 
employment  was  terminated  on  Octolxn^  18,  the  day 
Ix'i'ore  th(^  (Section.  Most  of  the  20  had  been  hired 
early  in  the  season,  14  of  them  in  July  1954.  This 
is  not  taken  to  mean  that  the  Respondent  was  fol- 
lowing strict  seniority  because  33  other  employees 
who  were  hired  just  as  early  in  the  season  were  laid 
off. 
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tlierefore  retained  less  than  one-fourth  of  these. 
Only  5  men  were  named  on  the  purloined  list  and 
2  of  these  were  retained.  One  of  the  2  (Jose  Gar- 
cia) had  been  employed  since  March  1954,  before 
the  season  commenced.  The  other  (Ray  Panelli) 
had  been  employed  on  July  13,  1953,  the  season 
before  and  was  the  only  truck  driver  shown  on  the 
employment  list. 

There  were  27  women  and  2  men  named  as  on 
the  Union's  organizing  committee.  Of  these.  4 
women  were  listed  for  retention.  Neither  of  the 
male  committeemen  was  retained.  One  of  the  four 
women  shown  by  General  Counsel's  exhibit  36  as 
expected  to  be  retained  was  Gloria  Pate,  who  was 
told  on  October  18  that  she  was  not  supposed  to  be 
on  the  list,  and  she  was  dismissed.  Erma  Bate,  one 
of  the  women  named  as  on  the  committee,  but  who 
delivered  the  purloined  list  to  Herrerias,  w^as  not 
on  the  retention  list  but  was  re-employed  on  Octo- 
ber 18. 

Of  the  17  women  and  8  men  who  had  signed  union 
authorization  cards  (while  employed  by  the  Re- 
spondent) but  whose  names  were  not  on  the  pur- 
loined union  list,  only  2  women  (Elizabeth  Augus- 
tine and  Josephine  Geist)  and  one  man  (Wayne 
Smith)  were  listed  for  retention.  Five  of  the  17 
women  whose  names  were  not  on  the  purloined  list 
had   been    hired    in    October.''      Three    of    the    15 


"'  The  majority  of  the  employees  hired  after  Oc- 
tober 2,  the  date  of  eligibility  to  vote  in  the  union 
election,  were  laid  off,  although  some  of  them  were 
later  re-employed. 
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women  in  this  group  who  were  laid  off  were,  how- 
ever, re-employed,  one  on  October  18  (Edyth 
Wasin),  one  on  October  20  (Oma  Bridges)  and  one 
on  October  28  (Julia  Row).  One  of  the  7  men  in 
this  group  who  had  not  been  listed  for  retention, 
was  nevertheless  in  the  Respondent's  employ  on  and 
after  October  18  (Willy  Augstin),  and  another  man 
in  this  group  was  rehired  on  October  20  (Arthur 
Heflin).  The  latter  had  first  been  employed  on 
October  4.  Leonard  Lee  was  one  of  the  7  in  this 
group  who  v/as  laid  off.  Both  he  and  his  wife  were 
on  the  union  committee.  He  had  been  employed 
on  July  23,  1954,  and  he  was  not  re-employed. 

(1)  Employees  ineligible  to  vote. 
As  of  October  14,  1954,  there  were  186  non-super- 
visory women  and  67  non-supervisory  men  listed  as 
on  the  payroll.^'  In  determining  the  effect  of  the 
layoff  on  the  October  19  election,  the  employees 
hired  after  the  date  of  eligibility  to  vote  may  be 
eliminated  from  consideration.  Since  18  women 
and  3  men  were  hired  after  October  2  (the  eligi- 
bility date),  that  many  could  not  have  voted  any- 
way.   But  the  statistics  on  even  these  are  interest- 


"  Although  certain  exhibits  show  a  male  employee 
named  Fay  Neel  with  a  hiring  date  of  June  7,  1954, 
the  evidence  shows  that  he  did  not  work  for  the 
Respondent  after  July  31  imtil  he  was  hired  on 
October  16  as  a  watchman.  Another  em])loyee, 
Henry  Narron,  was  not  on  the  retention  list  but  he 
was  given  a  job  as  watchman  as  of  the  night  of 
October  15.  Xec^l  was  not  shown  on  the  October  2 
eligibility  list.  Narron  was.  I  count  Narron  bnt 
not  Neel  among  the  67. 
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ing",  for  of  the  18  iiieligil>le  women,  12  were  not 
listed  for  retention,  but  6  were.  Some  of  the  (>  did 
not  in  fact  work  after  October  15,  probably,  as  in 
the  case  of  Patricia  Zimpher,  because  they  could 
not  work  days.  Of  the  12  who  were  laid  off,  7  had 
signed  imion  cards,  5  had  not.  One  of  the  latter  5 
laid  off  had  the  same  surname  as  a  union  applicant 
whose  name  was  on  the  purloined  list  and  who  was 
laid  off.  Of  the  6  women  who  had  been  hired  after 
the  eligibility  date  but  who  were  listed  for  reten- 
tion, 5  had  not  signed  union  cards  while  one  had. 
None  of  the  3  ineligible  men  was  on  the  retention 
list.  But  of  the  ineligibles  who  were  laid  off  on 
October  15,  2  women  and  2  men  were  again  em- 
ployed by  the  Respondent  before  October  25. 
Neither  of  the  2  women  re-employed  had  signed  a 
union  card.  Only  one  of  the  2  men  re-employed 
had  signed  a  union  card  (Arthur  Heflin),  but  his 
name  was  not  on  the  purloined  union  list.  The 
name  of  only  one  of  the  entire  ineligible  group  ap- 
peared on  the  purloined  union  list  (Lois  Thornton). 
She  was  laid  off  and  was  not  re-employed. 

(2)  Employees  eligible  to  vote. 
The  number  of  employees  eligible  to  vote  on  Oc- 
tober 19  who  were  in  the  Respondent's  employ  as 
of  October  14  was  168  women  and  64  men.  Of  these, 
97  '^  women  and  11  men  had  signed  union  cards. 
Of  the  eligible-voter  group,  72  women  und  37  men 
were  listed  for  retention.     Considering,  first,  the 


^^A  few  of  these  had  signed  their  cards  while 
elsewhere  employed. 
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proportion  of  these  who  had  signed  union  applica- 
tion cards,  the  evidence  shows  that  of  the  72  women 
listed  for  retention,  22  had  signed  imion  cards  while 
in  the  Respondent's  employ,  3  had  signed  earlier 
at  other  camieries,  and  1  for  whom  no  card  was 
introduced  in  evidence  was  listed  on  the  purloined 
union  list  and  so  is  presumed  to  have  signed  a  card. 
This  makes  a  total  of  26  women  who  had  at  some 
time  evidenced  approval  of  the  Union  who  were  to 
be  retained.  As  against  the  26  out  of  a  total  of  97 
imion-minded  women  (or  approximately  28  per 
cent),  45  out  of  72  non-miion  women  (or  about  72 
percent)  were  listed  for  retention.  There  is  evi- 
dence, however,  that  the  Respondent's  super\dsors 
had  reason  to  believe  that  some  of  those  here 
counted  among  the  miion-mmded  women  were  actu- 
ally non-union  minded,  and  that  some  of  those  laid 
off  who  were  in  fact  non-union  were  or  may  have 
been  thought  to  l)e  union  minded.  For  example, 
Herrerias  had  been  told  by  Ploxa  that  Mary  Seidel 
was  strong  for  the  Union.  Seidel  did  not  sign  a 
union  pledge  card,  l)ut  she  was  among  those  not 
listed  for  retention.  According  to  the  witness, 
Ploxa,  Herrerias  believed  that  Clara  Davello  (who 
had  signed  a  union  pledge  card)  was  anti-union. 
Davello  was  listed  by  the  Respondent  for  retention. 
Herrerias  had  been  given  reason  to  believe  that 
Ploxa  and  Rawles  were  non-union.  Perhaps  they 
were.  But  since  they  had  signed  pledge  cards  while 
working  at  the  Co-op  before  their  employment  by 
the  Respondent,  I  have  classed  them  here  as  union 
minded.  They  were  lx)th  listed  by  the  Respondent 
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for  retention.  By  Hen-erias'  own  testimony,  she  be- 
lieved Louise  Chapson  to  be  non-union  minded  until 
she  saw  her  name  on  the  purloined  union  list  on  Sat- 
urday, October  16.  Chapson  was  listed  by  the  Re- 
spondent for  retention.  On  the  basis  of  the  Re- 
spondent's belief,  therefore,  the  difference  between 
the  foregoing  percentages  would  be  increased. 

Another  instance  of  the  influence  of  the  Respond- 
ent's belief  of  the  attitude  of  employees  toward  the 
Union  on  the  continuance  of  their  employment  is 
illustrated  by  the  following  facts:  Of  those  whose 
names  were  not  listed  for  retention,  several  were 
nevertheless  in  the  Respondent's  employ  at  the  time 
of  the  election  on  October  19  and  must  be  presumed 
to  have  been  rehired.  The  Respondent  did  not  offi- 
cially keep  records  of  employee  status  or  case  his- 
tories. If  an  employee  did  not  work  for  several 
days,  for  whatever  reason,  the  Respondent  might 
make  a  penciled  notation,  ^^Quit,"  but  it  did  not 
state  or  attempt  to  state  on  its  records  the  reason 
for  or  fact  of  termination  otherwise.  Even  the 
notation  ^^quit"  was  of  a  mere  presumption  which 
was  disregarded  if  the  employee  returned.  The 
personnel  payroll  records,  therefore,  did  not  show 
who  had  been  laid  off.  There  were  13  women  and  5 
men  not  on  the  retention  list,  not  shown  as  rehired, 
but  nevertheless  shown  by  the  Respondent  as  in  its 
employ  on  October  19.  Of  the  13  Avomen,  7  had  not 
signed  union  pledge  cards  and  6  had.  Of  the  5 
men,  1  had  signed  a  union  pledge  card  and  4  had 
not.  Thus,  11  non-union  and  6  union  employees 
were,  in  effect  reinstated  or  continued  in  employ 
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although  not  on  the  retention  list.  But,  again,  if  the 
Respondent's  basis  for  belief  were  taken  into  ac- 
count, this  difference  would  increase.  The  Respond- 
ent contended  that  it  did  not  have  the  purloined 
union  list  in  its  possession  until  Octol^er  16,  but 
even  this  date  \\ViS  before  any  of  such  reinstate- 
ments was  made,  and  if  the  Respondent  had  relied 
on  this  list  as  evidence  of  identity  of  pro-union  em- 
ployees, only  1  of  the  5  men  and  4  of  the  13  women 
so  reinstated  or  retained  would  appear  to  have 
been  pro-union.  The  names  of  the  other  13  so  re- 
instated did  not  appear  on  the  purloined  list.  But 
one  of  the  4  women  whose  names  were  on  the  pur- 
loined list  who  was  reinstated  w^as  Erma  Bate,  who 
had,  herself,  delivered  the  purloined  list  to  Her- 
rerias.^* 

The  General  Counsel  contends  that  tlie  Respond- 
ent not  only  had  the  purloined  union  list  on  Octo- 
ber 14,  when  it  made  up  its  retention  list,  but  used 
it  in  its  selection  of  employees  so  as  to  lay  off  a 
majority  of  union  employees.  If  the  purloined  list 
had  been  so  used,  some  of  those  on  the  purloined 
list  w^ere  still  retained  as  the  following  results  in- 
dicate : 

The  total  number  of  employees  named  on  the 
purloined  imion  list:  Women  84,  Men  5. 

On  Respondent's  retention  list  of  al)ove  number: 
Women  19,''  Men  2. 

'*The  other  3  wore  Ruth  Clark,  Pastoria  Hall, 
and  Etta  Urton. 

"'"  This  includes  Gloria  Pate,  who  was  laid  off  on 
October  18,  the  day  before  the  election. 


Sevastopol  Apple  Grotvers  Union  109 

However,  I  am  not  fully  satisfied  that  the  reten- 
tion list,  General  CounseFs  exhibit  36,  was  in  fact, 
made  up  with  the  assistance  of  the  purloined  union 
list.  I  believe  that  the  fact  that  the  Respondent 
succeeded  in  laying  off  a  much  greater  percentage 
of  union  than  non-union  employees  may  be  at- 
tributable, to  a  large  degree,  to  the  fact  that  it 
made  its  selection  of  female  employees  to  be  re- 
tained mostly  from  the  night  shift.  An  exhaustive 
study  of  the  evidence  convinces  me  that  the  Re- 
spondent abandoned  its  past  practice  of  laying  off 
all  the  night-shift  employees  when  terminating  that 
shift  in  1954  so  that  it  could  make  a  selection  of  a 
greater  percentage  of  non-union  employees  for  re- 
tention. This  would  have  been  feasible  from  the 
Respondent's  point  of  view,  j&rst,  because  the  greater 
percentage  of  the  union  employees  was  on  the  day 
shift  and  they  could  be  identified  by  their  union 
buttons  and,  second,  because  Herrerias,  through  her 
methods  of  surveillance,  was  in  a  good  position  to 
know  who  was  and  who  was  not  for  the  Union  on 
the  night  shift.  The  following  figures  '""^  reveal  the 
effect  of  the  Respondent's  selection: 


^^  See  Appendix  A  hereto  attached  for  names  and 
other  data  employed  here. 
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Number  and  Approximate  Percentage  of  Employees  Affected 
On  Payroll  October  14  On  Retention  List  October  15 

Total  Total 

Number      Prounion      Nonunion        Number      Prounion      Nonunion 

w 

0  Day    86       73  13  25  17  8 

M 

E  Night  82      23  59  46  9  37 

N 


M  Day  37 

8 

29 

26 

3 

23 

E 

N  Night  27 

3 

24 

11 

0 

11 

T 

0  232     107  125  108  29  79 

T 

A 

L 

From  the  foregoing  it  will  be  seen  that  the  pro- 
portion of  all  non-union  employees  on  the  retention 
list  in  each  case  exceeds  the  proportion  of  all  the 
union  employees  retained.  The  total  result  is  a 
substantial  proportionate  increase  in  non-union  em- 
ployees. It  is  seen  that  almost  twice  as  many 
women  were  selected  for  retention  from  the  night 
shift  as  from  the  day  shift,  but  the  opposite  is  true 
of  the  men,  for  more  than  twice  as  many  men  were 
taken  from  the  day  shift  as  from  the  night  shift. 
Such  a  pattern  appears  deliberately  designed  to 
affect  the  result  of  the  union  election. 

The  only  two  men  on  the  union  organizing  com- 
mittee were  Clarence  Storey,  the  day-shift  dumper, 
and  Leonard  Lee,  a  day-shift  stacker.  No  stackers 
were  listed  on  the  retention  list.  Salvador  Chicano, 
the  night-shift  dumper,  was  retained.  Although  not 
listed  for  retention,  Joe  Bertoni,  a  night-shift 
stacker,  apparently  continued  to  work.     Both  Chi- 
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cano  and  Bertoni  were  non-imion.  Anotiher  stacker 
laid  off  was  Arthur  Heflin,  hired  too  late  to  be  eli- 
gible to  vote  in  the  union  election  on  October  19. 
But  immediately  after  the  election  Heflin  was  re- 
hired. On  the  basis  of  seniority  Storey  had  a  few 
days  more  than  Chicano.  Lee  had  2  months  more 
than  either  Bertoni  or  Heflin.  Although  Heflin  had 
signed  a  union  pledge  card  about  a  week  before  the 
layoff,  his  name  was  not  on  the  purloined  union 
list  and  there  is  no  evidence  to  indicate  that  the 
Respondent  knew  he  was  pro-union.  Yet  during 
the  week  after  the  layoff,  between  October  20  and 
23,  the  Respondent  hired  six  women,  none  of  whom 
had  previously  been  employed  by  the  Respondent, 
and  in  the  week  after  that,  October  25  to  30,  it 
hired  four  more  women  and  one  man  none  of  whom 
had  been  employed  before.  Another  new  woman 
was  hired  on  November  6. 

Twenty-two'  of  the  employees  whose  names  were 
not  read  on  the  retention  list  (excluding  two  watch- 
men) were  either  treated  by  the  Respondent  as  re- 
tained or  were  rehired  at  some  date  between  Octo- 
ber 18  and  30.  A  twenty-third  was  out  because  of  an 
accident  and  returned  on  November  8.  Among  the 
22  were  several  students  who  worked  only  on  week- 
ends and  two  employees  whO'  had  been  out  because 
of  illness.  Of  the  22,  9  had  signed  imion  pledge 
cards  before  the  layoff  while  13  had  not,  but  only 
3  of  the  9  were  on  the:  purloined  union  list  and 
there  is  no  evidence  that  the  Respondent  had  reason 
to  believe  that  the  6  who  had  signed  pledge  cards 
but  whose  names  were  not  on  the  purloined  union 
list  (which  Superintendent  Duckworth  admittedly 
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had  possession  of  before  any  of  these  were  rehired) 
were  pro-nnion. 

The  method  used  by  the  Resi:)ondent  in  making  its 
selection  of  employees  for  retention  and  the  result 
effected  of  retaining  a  greater  proportion  of  non- 
imion  employees,  in  the  background  of  the  anti- 
union attitude  of  the  Respondent,  evidences  a 
clearly  designed,  discriminatory  selection  of  em- 
ployees for  retention." 

Although  the  Respondent  claimed  that  the  selec- 
tion of  employees  was  made  by  picking  the  best 
workers,  its  evidence  of  what  lands  of  things  were 
taken  into  accoimt  were  not  sho^^^l  except  in  a  few 
cases  where  criticism  of  one  or  two  of  those  laid  off 
was  made  or  where  a  few  retained  were  desciibed 
as  good  workers/^  But  even  in  such  instances,  it 
appeared  to  me  that  the  strongest  criticism  had  its 
source  in  anti-union  bias.  This  was  especially  no- 
ticeable in  the  case  of  Clarence  Storey,  Avho  was  a 
fast  worker  and  appears  to  have  been  deemed  a 
good  worker  until  he  became  active  in  the  Union's 
organizational  drive.  The  only  material  criticism 
made  by  the   Respondent  before  Martini   wanied 


"  Montgomeiy  Ward  &  Co.  v.  N.  L.  R.  B.,  107  P. 
2d  555  (C.  A.  7)  ;  Wrio-ht  &  McGill  Co.,  102  NLRB 
1035;  Carolina  Mills,  Inc.,  92  NLRB  1141,  enf'd 
190  F.  2d  675  (C.  A.  4) ;  W.  C.  Na])ors  Companv, 
89  NLRB  538,  vuVd  196  F.  2d  272  (C.  A.  5)  :  Gran- 
ite State  Machine  Company,  80  NLRB  79,  99;  Dif- 
ferential Steel  Car  Companv,  75  NLRB  714,  enf 'd 
179  F.  2d  241  (C.  A.  6) ;  Sandv  Hill  Iron  &  Brass 
Works,  69  NLRB  355,  enf 'd  165  F.  2d  660  (C.  A.  2). 

''  Se(^  E.  II.  Moore,  Inc.,  40  NLRB  1058,  1075, 
1077. 
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him  against  talking*  ahout  tlio  Union  on  employer's 
time  was  that  he  sometimes  dnmped  so  fast  that  he 
got  more  than  enough  apples  in  the  flnme,  with  the 
result  that  the  water  in  the  flume  would  iim  over 
onto  the  feet  of  the  w^omen  on  the  peeler  line,  and, 
according  to  Respondent's  evidence,  he  was  on  a 
few  occasions  asked  to  slow  down.  He  was  never 
criticized  for  dumping  too  slowly.  Sometimes,  after 
filling  the  flume,  Storey  would  take  a  moment's 
break  and  go  for  a  drink.  Duckworth  testified  that 
several  times  during  the  season  he  had  warned 
Storey  against  leaving  his  post.  Storey  denied  this 
and  I  credit  his  denial.  Criticism  of  his  leaving  his 
post,  I  am  convinced,  was  not  made  until  the  Re- 
spondent had  reason  to  believe  that  Storey  was 
active  on  behalf  of  the  Union.  After  that,  as  I  view 
the  evidence,  the  Respondent  appeared  to  be  sus- 
picious of  him  eveiy  time  he  was  away  from  his 
post,  even  if  he  went  only  to  tell  the  forklift  oper- 
ator to  bring  him  more  apples.  If  Storey  was 
warned  about  leaving  his  post  for  any  reason,  it 
was  not  until  September  25  when  his  wife  was  dis- 
charged. Absent  anti-union  bias,  it  seems  improb- 
able that  Storey  would  have  been  laid  off.  No  com- 
parison of  working  abilities  of  Storey,  the  day-shift 
dumper,  and  Chicano,  the  night-shift  diunper,  was 
offered.  Whether  or  not  Chicano  was  related  to 
Virginia  Chicano,  whose  name  will  be  mentioned 
hereinafter,  is  not  certain. 

Most  of  the  women's  jobs  were  interchangeable, 
no  special  skill  being  required.  Perhaps  speed  and 
thoroughness  could  differentiate  some  women  from 
others,  but  there  was  no  evidence  to  identify  em- 
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ployees  by  such  criteria,  and  as  Hardin,  who  had 
been  the  day-shift  floorlady,  was  not  asked  for  an 
opinion  of  the  women  on  the  day  shift,  the  infer- 
ence is  that  such  criteria  were  not  used. 

I  conchide  and  find,  on  all  the  evidence,  that,  re- 
gardless of  whether  or  not  a  layoff  on  October  15 
might  have  been  justified  on  economic  grounds,  the 
Respondent's  selection  of  employees  to  be  laid  off 
or  retained  was  discriminatory. 

I  also  find  evidence  of  discrimination  in  rehiring 
after  the  layoff.  Although  Martini  told  several  of 
the  women  who  had  been  laid  off  and  were  seeking 
re-employment  that  they  should  leave  their  names, 
addresses  and  telephone  numbers  and  that,  if  a  va- 
cancy arose,  they  would  be  called,  they  were  not 
rehired.  Yet  between  October  20  and  November  6, 
1954,  the  Respondent  hired  twelve  new  women  and 
one  new  man.  Martini  had  personally  taken  the 
name  of  Marie  Tripp  on  October  19,  right  after  the 
election,  biit  she  was  not  recalled.  Mary  Russell  and 
Lila  Layman  applied  for  work  between  October  26 
and  November  3  and  Martini  took  their  names,  too, 
but  they  were  not  recalled,  although  one  or  two 
vacancies  must  have  arisen  thereafter  for  two  new 
women  were  hired,  one  Octol>er  27  and  one  on  No- 
vember 6.  All  the  new  female  employees  were  hired 
as  trimmers,  jobs  for  which  those  laid  off  were  qual- 
ified. Further  data  on  hiring  and  rehiring  will  be 
set  forih  hereafter  in  connection  witli  the  discharge 
of  Gloria  Pate. 

F.    The  new  application  form 
In  the  course  of  the  hearing,  the  General  Counsel, 
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upon  motion  gTantcd,  amended  liis  comi)laint  ]>y 
addin£^  as  an  allegation  of  the  violation  of  Section 
8  (a)  (1)  of  the  Act,  the  adoption  by  the  Respond- 
ent, before  the  commencement  of  the  1955  season, 
of  a  new  form  of  application  blank  for  use  by 
applicants  for  employment.  Before  1955,  the  Re- 
spondent had  used  a  very  short  form  of  application 
blank,  asking  for  name,  address,  name  of  spouse, 
social  security  number,  sex,  date  of  birth,  name  and 
address  and  telephone  nmnber  of  person  to  notify 
in  case  of  accident,  that  person's  relationship,  a  line 
for  signature,  a  couple  of  lines  for  ^ ^Reason  for 
leaving''  and  "Recommendation."  This  was  all  con- 
tained on  a  half  page  of  approximately  5%  x  8% 
inches.  The  new  form  covered  both  sides  of  a  full- 
sized  sheet  measuring  about  8%  ^  10%  inches.  The 
new  questionnaire  calls  for  detailed  information 
about  the  applicant  and  his  educational  and  em- 
ployment history.  From  the  nature  of  the  detailed 
information  sought,  as  Avell  as  the  fact  that  it  asks 
for  the  expected  salary  and  the  applicant's  salary 
in  past  positions,  I  conclude  that  the  form  was  orig- 
inally designed  for  use  by  applicants  for  permanent 
salaried  positions  rather  than  for  seasonal,  wage- 
paying,  manual  jobs.  Among  the  questions  is: 

25.  To  [sic]  what  Trade,  Professional  or  other 
organizations  are  you  a  member:  (Do  not  name  any 
organization  which  would  reveal  your  race,  religion, 
color,  or  ancestral  origin.) 

At  the  conclusion  of  the  form,  the  applicant  is 
required  to  agree  to  abide  by  all  present  and  subse- 
quently issued  rules  of  the  company,  to  authorize 
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past  employers  to  furnish  all  infomiation  "they 
may  have  concerning"  the  applicant,  to  authorize 
an  investigation  of  all  statements  in  the  applica- 
tion, and  to  ''understand"  that,  in  the  event  of  his 
emplo}^nent,  he  vAll  l^e  subject  to  dismissal  if  any 
of  the  infonnation  given  is  false  or  if  he  has  failed 
to  give  any  material  information  requested.  Martini 
testified  that  he  adox^ted  the  new  form  after  he  had 
remarked  in  May  1955  at  an  apple  industry  meeting 
that  he  was  a.lx)ut  out  of  employment  application 
forms  and  was  considering  having  a  new  form 
printed  which  would  be  "a  little  more  complete,'^ 
and  after  a  later  meeting,  when  "W.  M.  Caldwell, 
of  the  California  Association  of  Employers,  in- 
foiTned  him  of  a  form  that  was  used  ^*  generally 
throughout  the  industry.'^ 

When  such  a  form  is  used  for  the  purpose  for 
which  it  appears  to  be  designed,  i.e.  by  applicants 
for  salaried  positions,  question  25  of  the  applica- 
tion fomi  could  he  relevant  and  would  not  be  likely 
to  be  thought  to  call  for  miion  affiliations.  But 
applicants  for  hourly  paid  manual  work  would  not 
be  likely  to  belong  to  the  same  type  of  trade  or 
professional  organizations  as  salaried  workers.  To 
tlu^  t}7:)e  of  worker  employed  by  the  Respondent^ 
the  question  could  easily  bo  interpreted  as  asking 
for  union  affiliation,  esj^ecially  since  union  affilia- 
tion is  not  specifically  excluded  in  the  parenthetical 
statement  under  the  question.  The  Respondent  did 
not  explain  why  it  would  wish  to  know  about  the 
trade  or  professional  organizations  to  which  a  fu- 
ture apple  dmnper  or  peeler,  for  example,  l)elonged. 
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There  is  no  evidence  that  the  Respondent  took  spe- 
cial steps  to  see  that  tJiia  question  was  either*  an- 
swered or  left  unanswered,  l)ut  in  view  of  the 
penalty  of  discharg-e  su^g'ested  (at  the  close  of  the 
form)  for  failing  to  give  material  information 
requested,  it  must  l)e  assumed  that  the  Respondent 
expected  the  question  to  be  answered.  Perhaps^ 
standing  by  itself,  the  use  of  such  a  questionnaire 
by  an  employer  who  had  no  anti-union  backgroimd 
would  not  suffice  to  estaiblish  interference,  restraint, 
or  coercion.  Indeed,  it  has  been  held  that  use  of  such 
a  form,  standing  by  itself,  is  not  a  basis  for  a  find- 
ing of  an  unfair  labor  practice.^^  But  although  the 
use  of  a  questionnaire  containing  a  question  about 
union  membership  may  not  be  per  se  interference, 
restraint,  and  coercion  prohibited  by  provisions  of 
Section  8  (a)  (1)  of  the  Act,  such  practice  may 
take  on  a  coercive  character  in  a  backgroimd  of 
hostility  to  a  union.  As  stated  by  the  Court  in 
N.  L.  R.  B.  V.  Syracuse  Color  Press  Inc.* 


60 


The  type  of  interrogation  here  finds  no  specific 
authorization  in  the  provisions  of  Section  8  (c)  of 
the  Act.  It  is  afforded  constitutional  protection 
only  to  the  point  that  it  is  free  from  the  character 
of  coercion  *  *  *  When  that  limit  is  passed,  juris- 
dictional precedents  are  unanimous  that  a  violation 
of  Section  8  (a)  (1)  may  be  found. 

Here,  the  time,  the  place,  the  personnel  involved. 


''  N.  L.  R.  B.  v.  Ozark  Dam  Construction,  190  P. 
2d  222,  227  (C.  A.  8). 

''  209  P.  2d  596  (C.  A.  2),  cert.,  den.  347  U.  S.  966. 


118        National  Lahor  BeJations  Board  vs, 

the  information  sought,  and  the  employer's  con- 
ceded preference,  all  must  be  considered  in  deter- 
mining whether  or  not  the  actual  or  likely  effect  of 
the  interrogations  upon  the  employees  constitutes 
interference,  restraint  or  coercion. 

The  mere  fact  that  the  question  which  may  call  for 
an  answer  concerning  imion  memibership  does  not 
include  the  words  ^^union  membership"  or  the 
equivalent  does  not  absolve  the  employer  from 
coercive  influence  of  the  question  if  an  employee 
might  reasonal>ly  be  expected  to  disclose  his  union 
membership  in  answer  to  the  question.^^  E^idence 
in  the  record  indicates  that  the  application  foiTii 
put  to  use  in  1955  by  the  Respondent  was  used  by  a 
number  of  other  employers  as  well.  Such  e\ddence 
does  not,  however,  justify  its  use  by  the  Respondent 
on  the  facts  here  present.  For  all  that  appears,  the 
other  employers  may  use  it  for  the  purpose  for 
which  it  was  obviously  intended  —  applicants  for 
salaried  positions,  where,  standing  by  itself,  it 
would  not  be  so  likely  to  be  interpreted  to  call  for 
revelation  of  union  membership,  especially  in  the 
absence  of  a  background  of  hostility  toward  a 
union.  But  in  the  background  here,  which  is  not 
only  hostile  to  the  Union  l)ut  contains  concrete 
proof  that  the  Respondent  was  disposed  to  discrim- 
inate against  union  advocates,  the  consti'aint  im- 
posed (upon  both  applicants  for  employment  and 
employees  alike  who  have  good  cause  to  ))(^lieve  that 


''  Centennial  Cotton  Gin  Company,  90  NLRB  345, 
aff'd,  193  F.  2d  502  (C.  A.  5). 
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the  Respondent  has  such  hostility  and  discriminat- 
ing disposition)  by  a  question  concerning  organiza- 
tional membership  is  apparent.  In  a  case  such  as 
this,  it  suffices  that  the  question  has  such  effect  or 
tendency,  without  a  finding  that  the  Respondent 
specifically  intended  to  produce  such  effect.  But 
consideiing  tlie  failure  of  the  Respondent  to  re- 
employ such  employees  as  Pate,  Tripp,  Russell,  and 
Layman,  among  others,  who  it  knew  were  pro- 
union,  before  giving  employment  to  new  employees 
as  it  did,  the  evidence  of  the  Respondent's  disposi- 
tion and  effort  to  avoid  a  imion  majority,  the  gen- 
erally hostile  attitude  of  the  Respondent  toward  the 
Union,  and  the  lack  of  any  other  reasonable  expla- 
nation for  adopting  an  application  form  which  was 
not  apparently  needed  and  certainly  was  not  de- 
signed for  the  type  of  employees  for  which  it  was 
put  to  use,  I  believe  that  an  inference  is  warranted 
that  the  Respondent  here  used  such  form  for 
coercive  purposes,  with  the  expectation  that  appli- 
cants would  reveal  their  union  membership.  I  find, 
therefore,  that  by  the  use  of  such  application  form, 
the  Respondent  interfered  with,  restrained,  and 
coerced  its  employees  and  applicants  for  employ- 
ment in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act. 

G.   Discriminatory  Discharges 

1.   Orice  Storey 

First  employed  in  September  1953,  Orice  Storey 

worked  imtil  the  end  of  that  season.  Just  before  the 

end  of  the  season,  the  floorlady  told  Storey,  along 
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with  the  other  women  that  she  would  like  to  have 
her  back  the  next  season.  About  July  1,  1954,  the 
Respondent  sent  post  cards  notices  to  its  1953  em- 
ployees asking  them  if  they  intended  to  return  and 
if  so  to  report  on  July  9  to  receive  assignments. 
Storey  received  such  a  card  and  reported  on  that 
day,  filling  out  certain  forms.  She  started  working 
on  July  16.  Her  floorlady,  Edna  Hardin,  who  was 
not  in  the  employ  of  the  Respondent  at  the  time  of 
the  hearing,  testified  that  early  in  the  season  Storey 
was  sorting  apples  but  because  she  was  a  fast  trim- 
mer she  was  brought  inside  and  put  on  the  trim 
line. 

On  August  4,  as  previously  related,  Superintend- 
ent Duckworth  and  Foreman  Williams  spoke  to 
Storey  and  her  husband  as  they  were  driving  out 
of  the  parking  lot  and  handed  them  blank  applica- 
tion cards  for  the  Union  with  the  suggestion  that 
they  throw  the  cards  at  the  union  organizer.  Instead 
of  following  the  suggestion.  Storey  and  her  husband 
signed  the  cards  and  mailed  them  to  the  Union. 

Storey  and  her  husband  were  put  on  the  day-shift 
organizing  committee  by  a  union  representative, 
and  Storey  thereafter  passed  out  pledge  cards  in 
and  about  the  cannery  to  other  employees  during 
the  lunch  time  and  before  and  after  work.  Tlio  or- 
ganizing committee  hold  meetings  and  repoii-ed  to 
the  union  representative  the  number  of  cards  passed 
out  and  the  progress  of  organization. 

On  one  occasion  early  in  the  season,  as  previously 
related.  Storey  invited  Floorlady  Hardin  to  a  union 
meeting.  Hardin  refused,  Storey  quoted  her  as  say- 
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ing  that  she  would  like  to  l)ut  that  if  she  did  there 
would  Ix^  too  uuich  ^^yak,  yak/' 

On  a))out  September  23  the  incident  occuiTed 
which  was  previously  related.  At  a  suggestion  from 
a  union  representativo  speaking  over  an  amplifier 
from  a  tmick  on  the  liighway,  Storey  got  some  other 
women  together  and  went  to  the  cannery  to  ask 
Martini,  who  was  then  in  the  carmery  office,^^  to 
agree  to  an  immediate  election,  instead  of  waiting 
for  a  Board  ordered  one.^^  The  incident  which  fol- 
lowed, and  which  has  already  been  related,  delayed 
the  commencement  of  work  a  few  minutes  after  the 
regular  noon  hour.  Storey  testified  that  when  the 
12  o  'clock  whistle  blew,  there  was  a  rush  to  the  time 
clock  and  some  of  the  women  had  started  back  to 
their  work  positions  before  Martini  came  down.  She 
testified  that  she,  herself,  was  on  her  way  to  her 
position  and  turned  back  to  speak  Avith  Martini 
when  he  came  do^^^l  from  the  cannery  office.  Her 
time  card  was  punched  at  12 :02  p.m.  that  day. 

Later  that  afternoon  Martini  simimoned  Storey 
and  another  woman  to  the  office  and  spoke  with 
them  for  about  50  minutes.  In  this  conversation 
Martini  warned  them  not  to  talk  imion  within  the 
cannery  proper,  but  he  did  not  limit  the  prohibition 


^'  This  was  the  office  used  principally  by  Duck- 
worth, although  it  was  available  to  other  super- 
visors. The  Respondent's  main  office  was  at  one  end 
of  the  cold-storage  building  porch. 

63  rpj^^  representation  hearing  had  been  held  on 
September  19.  The  Board  order  that  an  election  be 
held  was  issued  on  October  4,  but  the  date  was  not 
fixed  imtil  later. 
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to  working  time  and  he  x)romulgated  no  general 
rule. 

On  Saturday,  September  25,  1954,  the  day  shift 
worked  from  7  a.m.  until  noon.  Storey  had  a  cold 
on  Friday,  September  24,  and  Saturday,  September 
25,  ]>ut  she  worked  most  of  the  time,  occasionally 
asking  Floorlady  Hardin  for  aspirin.  On  Friday 
afternoon,  Hardin  sent  Storey  to  the  women's 
lounge.''*  On  Saturday  Storey  asked  Hardin  for 
aspirin  at  alx)ut  11  a.m.  Later,  according  to  Hardin, 
Storey  said  that  the  aspirin  did  not  help  and  that 
she  would  like  to  check  out  and  go  to  her  car. 
Hardin  consented.  Storey  i^imched  out  at  11:24 
a.m.  and,  according  to  her  testimony,  when  she  got 
to  the  car,  it  was  so  hot  [from  the  smi]  that  she 
rolled  the  windows  doAvn,  opened  a  door  and  walked 
back  to  the  cannery  to  wait  for  the  car  to  cool  off. 
She  stood  inside  the  cannery  door  near  the  time 
clock.  She  testified  that  she  did  not  go  to  the  wom- 
en's lounge  because  the  night  shift  women  were 
aiTiving  and,  when  she  looked  in,  she  saw  that  the 
lounge  was  full  of  night-shift  women. 

Although  there  was  supposed  to  l)e  a  rule  that 
employees  were  not  to  congregate  inside  the  cannery 
when  waiting  for  the  change  of  shifts,  the  mle  ap- 
pears not  to  have  l)een  enforced  except  early  in  the 


^*  Storey  testified  that  this  was  at  about  3  ]xm. 
and  that  she  was  there  until  work  stopped  because 
of  a  breakdo\\^i.  But  lior  time  card  shows  that  she 
punched  out  that  aftenioon  at  1:44  o'clock.  Her 
husband  punched  out  at  1:42  ]).m.  I  deduce  that  if 
she  went  to  the  lounge,  it  was  before  she  pujiched 
out. 
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season,  for  there  is  ample  evidence  tliat  a  numher 
of  nig'ht-shift  women  nsnally  waited  near  the  time 
clock  until  time  to  start  the  night  sliift.  While 
standing*  near  the  time  clock,  Storey  conversed  with 
a  few  of  the  women  sitting  on  one  of  the  benches 
near  the  door  to  the  women's  lomige.  Storey  testi- 
fied that  tliey  called  her  over  to  ask  her  the  time 
and  place  of  the  imion  meeting  the  next  week. 
Storey  told  them  and  imdted  them  to  come.  Another 
woman  said  she  had  heard  that  Storey  was  on  the 
union  committee  and  asked  how  she  could  get  on  it. 
Storey  told  her  to  call  Angelo  Bert;olucci.  The 
woman  then  told  Storey  that  Martini,  who  was  on 
the  balcony,  was  looking  at  them. 

A  mnnber  of  witnesses  testified  concerning  what 
occurred  folloA^dng  the  foregoing,  which  was  based 
on  Storey's  testimony,  as  she  was  the  sole  witness 
as  to  what  occurred  near  the  time  clock  up  to  that 
point.  As  there  is  some  conflict  as  to  what  occurred 
next,  I  have  pieced  the  story  together  from  the  tes- 
timony of  several  vvdtnesses,  using  such  portions  as 
appeared  to  be  based  on  reliable  memory.  Storey 
testified  that,  at  this  point,  a  night-shift  employee 
by  the  name  of  Vir^ginia  Chicane  sat  down  near 
where  Storey  was  standing,  asked  how  the  Union 
was  going  and  engaged  Storey  in  a  brief  conversa- 
tion.^' At  about  this  time,   Martini  sent  Superin- 


^^'  Chicano  testified  that  Storey  solicited  her  to 
,ioin  the  Union,  but  I  find  that  Chicano  confused 
the  above  conversation  with  one  she  had  with 
Storey  after  the  latter's  discharge.  In  1955  Chicano 
was  made  an  assistant  fioorlady. 
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t-eudent  Duckwoi-tli  down  to  learn  what  Stoi*ey  was 
doing  where  she  was.  Duckwoii:h  went  down  and  re- 
]X)ited  back  that  Storey  had  cheeked  out  ill.  Martini 
told  Duckwoith  to  see  if  Storey  had  punched  out. 
Duckwoilh  got  the  attention  of  Flooiiady  Hardin 
and  motioned  her  over.  Hardin  came  to  the  stairs 
leading  to  the  balcony  that  i-uns  outside  of  the  can- 
neiy  office  and  la1x)i'atory.  Duckworth  met  her  on 
the  stairs  and  asked  her  if  Stoi'ey  had  checked  out 
Hardin  said  she  would  check  Storey's  time  cai-d. 
She  went  to  the  rack  and  looked  at  the  card  and 
told  Duckworth,  who  had  followed  her,  that  Stoi'ey 
had  pmiched  out.  Duckwoith  went  back  and  re- 
ported this  to  Maitini  who  told  Duckworth  to  ask 
Stoi"ey  to  leave.  Chicano  went  upstairs  and  told 
Duckworth  that  Storey  had  asked  her  to  join  the 
Union.^  Duckwoi'th  went  down  again  and  told 
Stoi-ey  to  wait  outside.  Storey  asked  why  and  if 
she  was  in  the  way.  Duckwoi'th  said  she  definitely 
was  in  the  way  and  agam  asked  her  to  go  outside. 
Storey  said  it  was  pi*etty  hot  outside.  Duckworth 
went  back  to  the  balcony  and  told  Maitini  that 
Storey  would  not  leave,  ilai-tini  told  him  to  go 
down  and  see  that  she  left  and  never  came  back." 


^'  A  comparison  of  the  testimony  of  Duckwoi'th 
and  Chicano  on  this  incident  indicates  some  elabora- 
tion by  Duckwoi'th.  Stoi'ey  testified  convincingly  on 
rc^buttal  that  she  had  not  asked  Chicano  to  join  the 
Union  until  after  her  discharere  although  she  admit- 
ted that  on  the  occasion  above  related  she  had 
talke^l  to  Chicano  about  the  Union. 

"This  last  finding  is  based  on  ^fartini^s  testi- 
mony. Duckworth  testified  that  Mai-tini  told  him  to 
discharge  Storey. 
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Diickwortli  again  retiimed  and  told  Storey  more 
emphatically  to  leave.""^  She  left  by  the  back  door 
and  waited  in  the  car  for  her  husl)and  to  finish  his 
shift.  As  Storey's  husband  worked  just  outside  the 
back  door,  on  the  south  side  of  the  building,  I  infer 
that  she  passed  that  way  to  let  him  know  what  had 
happened. 

Shortly  after  Storey  left,  Martini  and  Duckworth 
went  out  the  same  door  by  which  Storey  had  left,  and 
Martini  called  her  husband,  Clarence,  out  to  a  point 
about  25  feet  from  his  post  and  asked  if  he  knew 
what  his  wife  was  doing.  Martini  and  Clarence 
Storey  gave  different  versions  of  the  ensuing  con- 
versation. Each  will  be  given  before  making  findings 
of  fact.  Ac<iording  to  the  account  of  Clarence  Storey, 
when  he  replied  that  he  did  not  know,  Martini  said 
she  was  trying  to  form  a  committee  on  the  night 
shift  and  that  he  wanted  Clarence  to  go  fire  his  wife, 
^^get  her  out  of  here."  Clarence  replied  that  that  was 
Martini's  job,  that  if  he  wanted  to  fire  her  that  was 
for  him  to  do.  Duckworth  came  then  and  said  that 
he  had  two  witnesses  tliat  she  was  trying  to  form  a 
committee  on  the  night  shift.  Just  then  Chairman 
Bondi  came  and  said  that  if  Duclrvvorth  had  two 
witnesses  that  was  enough,  that  he  would  sign  her 
check.  Clarence  told  Martini  that  his  wife  had 
pimched  out  and  was  on  her  own  time  and  that  '  'jow 
told  us  two  days  ago  that  we  could  do  what  we 


'"  Du.clavorth  testified  that  he  discharged  her,  but 
he  did  not  soy  what  words  he  used.  He  apparently 
did  not  give  Storey  the  impression  at  that  time  that 
he  had  discharged  her. 
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wanted  on  our  own  time."  He  quoted  Martini  as 
saying,  ^'I  forbid  talking  union  on  cannery  prop- 
erty,   on   cannery   property,"    and   also    as   saying 

''Why  don^t  they  get  their committees  and  get 

it  over  with  .  .  .  You  know  I  am  the  boss,  I  am  the 
manager,  I  run  this  cannery.  Why  in  the  ....  don't 

you  get  Bertolucci  and  Rhodes  to  shut  the 

place  down." 

According  to  Martini's  account,  he  told  Clarence 
Storey  that  he  had  just  discharged  his  wife  and 
that  the  next  time  he  had  a  complaint  from  any 
one  of  "my  people"  that  Clarence  Storey  had  left 
his  post,  he  would  fire  him  also,  "and  I  walked 
away."  Martini  and  Duckworth  denied  that  the 
conversation  was  as  quoted  by  Clarence  Storey,  but 
Duckworth  testified  that  Martini  did  use  strong 
language.  Martini,  Duckworth  and  Bondi  all  denied 
that  Bondi  was  present.  Bondi  testified  that  Duck- 
worth came  to  him  just  outside  the  office  and  asked 
him  to  sign  the  check  for  Orice  Storey  be-cause  Mar- 
tini had  left.  He  did  so. 

I  infer,  that,  although  Duckworth  told  Clarence 
Storey  at  about  11:55  a.m.  that  he  Avould  have  his 
wife's  pay  ready  for  her  in  a  short  while,  the 
Storeys  did  not  wait  for  it  that  day  but  got  iho 
check  on  Monday.  Clarence  Storey  told  his  wife 
that  he  "guessed  they  fired"  her.  Later,  Orice  Storey 
called  Floorlady  Hardin  to  ask  if  she  had  been  dis- 
charged. Hardin  replied  that  she  did  not  know,  but 
that  Duckworth  had  removed  Storey's  card  from  the 
rack. 
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With  respect  to  the  oonttict  in  tlie  evidence,  I  con- 
clude tliat  the  conversation  between  Clarence  Storey 
and  Mai-t.ini  was  one  acconipanic^d  by  consideral)le 
emotion  and  that  the  speed  with  whicli  words  flew 
and  actions  occurred  would  make  it  difficult  to  re- 
member the  order  in  which  words  were  spoken  or 
movements  occurred  as  well  as  difficult  to  remember 
the  exact  words  spoken,  but  I  find  that,  in  substance, 
Martini  did  speak  substantially  as  quoted  by  Clar- 
ence Storey  although  Martini  no  doubt  added  a 
warning  to  Clarence  Storey  as  he  testified.  Bondi 
w^as  in  the  environs  at  the  time  of  the  incident  but 
I  am  inclined  to  believe  that  Bondi  did  not  make  the 
statement  about  two  witnesses  being  enough.  On  the 
other  hand,  I  do  not  believe  Storey's  testimony  of 
this  was  a  fabrication.  He  no  doubt  saw  Bondi  in 
the  yard  at  about  the  time  mentioned  and,  by  a 
vagary  of  memory  attributed  to  Bondi  words  that 
he  heard  spoken,  probably  by  Martini  since  it  was 
to  him  that  Duckworth  said  he  had  two  witnesses. 

Orice  Storey  returned  to  the  plant  on  October  18 
with  Marjorie  Byrd,  an  employee  who  had  been 
laid  off  on  October  15.  Clarence  came  and  joined 
them,  and  they  approached  Martini,  who  was  stand- 
ing between  the  cannery  and  the  warehouse  with 
the  superintendent  of  the  packinghouse,  identified 
only  as  Loui.  Orice  Storey  spoke  to  Martini  ask- 
ing if  she  had  been  discharged.  As  Clarence  Storey 
had  already  been  given  his  wife's  pay  check,  I  infer 
that  she  knew  the  answer  to  her  own  question  and 
that  her  question  was  asked  merely  as  an  introduc- 
tion to  her  succeeding  questions.  There  is  a  conflict 
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as  to  what  was  said  in  the  ensuing  conversation. 
Orice  Storey  testified  that  Martini  answered,  '^Yes, 
Ma'am,  you  are  fired  and  that's  final,"  that  she 
asked  if  her  work  had  been  satisfactory,  and  Martini 
said,  ^'Yes,  you  were  a  good  worker,  but  I  cannot 
have  you  talking  up  this  union  thing  and  agitating 
among  the  other  girls  and  forming  committees  .  .  . 
You  are  fired  and  that's  final  and  your  husband  has 
your  check,"  that  she  asked  if  Martini  knew  she 
was  on  the  committee  from  the  day  shift,  and  tliat 
Martini  replied  *^he  didn't  give  a  damn  what  commit- 
tee I  was  on,"  and  that  he  then  added  again,  *^You 
are  fired  and  that's  final,"  and  that  Martini  then 
walked  away.  Martini  testified  that  Orice  Storey 
merely  asked  why  she  was  discharged  and  that  he 
told  her  she  knew  why  and  walked  away.  He  denied 
Storey's  testimony  quoting  him  as  saying  that  he 
couldn't  have  her  talking  up  this  union  thing  and 
agitating  and  that  he  ^ ^didn't  give  a  damn  what  com- 
mittee she  was  on."  Martini  testified  that  he  did  not 
recall  that  Byrd  was  present,  but  he  did  not  testify 
with  respect  to  the  packing  shed  superintendent's 
presence.  Clarence  Storey  and  Byrd  gave  credible 
accounts  that  Orice  Storey  asked  Martini  if  she  was 
discharged,  that  Martini  answered,  "Yes,"  tliat  Once 
Storey  asked  why,  and  that  Martini  said  "for  trying 
to  form  a  committee  on  the  night  shift."  Chireuce 
Storey  also  corroborated  his  wife  on  hcv  testimony 
regarding  her  question  as  to  whether  Martini  knew 
that  she  was  on  the  committee  and  Martini's  rey)ly. 
There  was,  however,  enough  differ(^nce  in  the  testi- 
mony of  Byrd  and  the  two  Storey's  to  convince  me 
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that  they  were  testifying*  on  tlu^  basis  of  tlu^r  own 
niemorios. 

Altliongh  tJio  explantation  does  not  a]>])(»ar  to  have 
been  advanced  before  the  bewaring,  the  Respondent, 
at  tlie  healing,  jnstified  the  discharge  of  Orice 
Storey  on  the  ground  that  Storey  had  gathered  a 
group  of  women  to  talk  to  in  a  dangerous  location 
because  a  fork  lift  was  operating  in  that  locality, 
raising  heavy  tanks. 

The  first  time  Martini  was  on  the  witness  stand 
he  gave  as  the  reason  for  Storey's  discharge  that 
Storey  called  together  a  congregation  of  women  and 
stood  in  an  alleyway  and  that  he  had  told  her  on  a 
previous  occasion  (September  22,  the  day  he  spoke 
to  Storey  and  Layman  in  the  cannery  office  about 
imion  talk  in  the  cannery)  tliat  he  wanted  no  more 
occurrences  of  that,  and  that  since  she  had  done  it 
again,  he  discharged  her.  In  his  testimony  of  his 
conversation  with  Storey  and  Layman  on  Septem- 
ber 22,  Martini  did  say  that  he  told  Storey  that  he 
"did  not  want  another  occurrence,  such  occun^ence 
as  had  just  happened  that  day  ..."  but  explained 
the  ^ ^occurrence"  that  he  had  reference  to  as  ^^that 
group  of  women  she  had  there,  when  she  called  me 
down  and  told  me  they  were  going  to  w^alk  out  if 
I  didn't  meet  with  the  Union  officials."  He  did  not 
testify  that,  in  his  conversation  with  Storey  and 
Layman,  he  w^arned  them  of  any  danger  and  neither 
did  they.  At  another  point,  while  still  testifying  as 
a  witness  called  by  the  General  Counsel  under  sec- 
tion 43b  of  the  Federal  Rules  of  Civil  Procedure, 
Martini  testified  that  he  called  Storey  in  (on  Sep- 
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t ember  22)  ^'to  t-ell  her  about  the  incident  do^Yn- 
stairs,  where  she  had  a  group  of  people  there,  and 
I  told  her  I  didn't  want  her  to  do  it  in  the  plant." 
He  did  not  exclude  the  area  under  the  balcony  or 
any  other  locality  in  the  plant  where  the  fork  lift 
would  not  l>e  operating.  He  did  not  limit  the  time  to 
the  time  when  the  plant  was  operating.  Even  if  the 
fork  lift  had  l)een  operating  at  the  end  of  the  lunch 
period  on  September  22  and  a  hazard  had  existed 
on  that  occasion,^^  I  am  not  satisfied  that  they  had 
anything  to  do  with  Storey's  discharge,  for  I  do 
not  believe  that  Martini  really  thought  that  Storey 
had  ^ ^gathered''  the  women  aroimd  her  on  Septem- 
ber 25  just  before  she  was  dischai'ged.  Martini  re- 
hictantly  admitted  that  he  had  seen  women  sitting 
or  standing  in  the  area  near  the  time  clock  but  testi- 
fied that  he  did  not  know  if  they  were  going  off 
shift  or  on.  He  may  not  have  kno^vn  it,  l)ut  he  most 
likely  believed  that  they  or  most  of  them  were  night 
shift  women.  There  is  considerable  e^ddence  that  it 
was  a  practice  for  about  10  or  12  night  sliift  women 
to  stand  or  sit  near  the  time  clock  l>ef ore  the  change 
of  shift.  I  am  satisfied  and  find  that  Martini  was 


^^  The  only  witness  who  appeared  to  me  to  have 
definite  recollection  of  the  fork-lift  that  noon  was 
I^ila  Layman,  who  testified  that  it  went  through  the 
door  while  they  were  there  and  that  they  had  to  get 
out  of  the  way.  But  she  did  not  say,  and  was  not 
asked,  if  the  fork  lift  was  going  in  or  out  of  the 
door  or  whether  or  not  it  was  canying  any  kind  of 
load.  The  operator  may  have  Ix^en  just  going  to 
lunch  for  all  that  a])i)ears.  IMai-tini  testifiinl  that 
nothing  hea^y  was  over  the  heads  of  the  women 
wh(^re  they  were  standing. 
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not  ignorant  of  tlio  practice,  and  iliat  lie  did  l)e- 
lieve  Storey  was  si)eaking  with  night  shift  woinen. 
This  is  evident  from  what  Martini  laiter  told  Clar- 
enee  Storey.  Furthermore,  the  evidence  of  Maiiini's 
annoyance  with  Storey  for  her  organizational  activi- 
ties and  all  the  other  evidence  leading  up  to  Storey's 
discharge  justifies  the  conclusion  that  Martini  did 
not  really  believe  Storey  had,  herself,  congregated 
that  group  of  night-shift  women  near  the  time  clock 
on  September  25.  And  if  he  had  thought  that  any 
danger  arose  from  their  being  where  they  were,  the 
natural  and  logical  thing  for  him  to  do  would  have 
been  to  ask  Duckworth  to  remove  all  the  women. 
But  there  is  no  evidence  that  he  did  so.  In  fact,  the 
evidence  indicates  tliat  it  was  only  Storey  that  he 
asked  Duckworth  to  send  out.  Perhaps  a  reason  not 
involving  union  activity  might  have  existed  to  jus- 
tify a  request  that  only  Storey  leave,  but  if  there 
was  one,  I  am  convinced  that  it  was  not  the  one 
which  motivated  Martini  either  in  causing  Storey 
to  be  sent  from  the  building  or  in  discharging  her. 
The  fact  that  Storey  might  have  been  feigning  ill- 
ness in  order  to  leave  work  and  organize  night- 
shift  employees  was  not  relied  on  by  Martini  or 
the  Respondent  as  a  justification  for  her  discharge 
either  at  the  time  of  her  discharge  or  thereafter.'^^ 
All  the  evidence  leads  to  the  conclusion  that  Mar- 
tini w^as  concerned  only  with  the  fact  that  union  talk 


^°  As  this  was  not  relied  upon,  I  do  not  feel  called 
upon  to  decide  whether  or  not  the  Respondent  might 
have  been  justified  in  discharging  Storey  for  such 
a  reason. 
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was  going  on  in  the  cannery  building  after  he  had 
told  Storey  that  he  prohibited  that,  without  limiting 
the  prohibition  to  working  time.  That  Martini  knew 
the  night-shift  employees  with  whom  Storey  was 
speaking  were  not  yet  on  duty  and  that  he  ascer- 
tained that  Storey  herself  had  punched  out  before 
he  discharged  her  estal^lishes  the  fact  that  he  be- 
lieved he  could  at  all  times  prohibit  union  talk  in 
tlie  building,  whether  or  not  the  employees  were  on 
duty. 

Two  women  who  were  in  the  Respondent's  employ 
on  September  25,  Joanne  Cliames  Schwartz  and 
Eloyce  McPhee  Mounger ''  testified  that  on  the  day 
Orice  Storey  was  discharged,  they  were  in  the  Re- 
spondent's main  office  for  some  purpose  which  they 
could  not  remember  and,  according  to  Moimger, 
while  they  were  there.  Martini  entered  in  a  rush, 
slammed  the  door  and,  walking  toward  one  of  the 
men  in  the  office,  screamed,  ^^That  damn  Storey 
woman  .  .  .  slie's  always  talking  about  the  Union 
...  I  am  going  to  get  rid  of  her  ...  I'd  rather 
see  the  place  closed  do\Yn  than  see  it  go  union." 
Schwartz's  account  varied  slightly  but  she,  too, 
quoted  Martini  as  saying  that  he  was  going  to  get 
rid  of  Storey  because  she  talked  too  much  about  the 
Union.  Schwartz  testified  that  10  minutes  after  the 
foregoing  incident,  she  asked  Floorlady  Hardin  in 
the  cannery  if  Storey  had  been  discharged  and  that 
Hardin  had  told  Iwr  she  had,  that  wlu^n  Schwaitz 


^*  Before  the  time  they  testified  ejich  had  been 
married.  The  middle  names  shown  above  are  their 
maiden  names. 
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asked  why,  Hardiii  replied  tliat  tluy  could  not  ^'liave 
that  kind  of  people  around  that  talk  al)out  the 
Union  all  tlie  time."  According  to  Hardin,  Schwai*tz 
(whom  she  called  Chames)  came  to  her  on  Septem- 
l>er  25,  wliile  she  was  checking  time  cards  at  the 
rack  and  said  that  she  and  McPhee  (Moimger)  had 
boen  in  the  office  and  had  heard  something  about 
Mrs.  Storey  being  discharged  and  asked  her 
(Hardin)  if  Storey  had  been  discharged  and  that 
she  (Hardin)  replied  that  Storey  must  have  been 
discharged  because  her  card  was  missing  from  the 
rack.  Hardin  denied  making  the  last  statement 
quoted  l)y  Chames  above  but  testified  that  Chames 
kept  on  talking  after  she  told  her  that  Storey's 
card  was  missing,  but  that  she  was  busy  and  did  not 
notice  and  did  not  recall  saying  any  more.  As 
Hardin  had  no  paii:  in  discharging  Storey,  I  do  not 
deem  it  important  to  make  a  finding  on  the  single 
conflict.  Because  Mounger  and  Schwartz  were  vague 
al>out  the  reason  for  their  presence  in  the  main 
office,  I  questioned  them  some  about  the  time  and  the 
reason  for  their  presence.  On  consideration  of  the 
entire  record,  however,  I  find  that  their  inability 
to  recall  the  reason  for  being  there  does  not  impair 
their  credibility  and  I  find  that  they  gave  a  sub- 
stantially accurate  account  of  what  Martini  said. 

On  all  the  evidence,  I  conclude  and  find  that  Orice 
Storey  was  discharged  because  of  her  activities  on 
behalf  of  the  Union,  activities  which  were  protected 
under  Section  7  of  the  Act,  in  violation  of  Section 
8  (a)  (3)  of  the  Act. 
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2.  Discharge  of  Gloria  Pate 
Gloria  Pate  was  employed  by  the  Resjwndent  on 
July  15,  1954/'  Despite  the  advice  of  Superintendent 
Beavers,  late  in  July,  as  previously  related,  -ice 
signed  a  union  pledge  card  on  August  4  and  was  on 
the  day-shift  committee  for  the  Union.  According 
to  Pate,  Beavers  told  her  in  the  same  convei-sation 
that  "they"  (which  I  take  to  be  the  Respondent's 
management)  had  asked  him  if  Pat-e  had  anything 
to  do  mth  the  Union  ( infer entially  at  her  former 
place  of  employment  where  she  had  been  active  on 
behalf  of  the  Union)  and  that  he  had  told  them  she 
had  not,  because  he  did  not  want  her  to  lose  her 
jo1).  It  does  not  appear  whether  or  not  this  had  any- 
tliing  to  do  with  the  fact  that  Pate's  name  was  on 
the  retention  list  as  read  on  October  15.  I  infer  tlmt 
it  did  not,  because  Floorlady  Hardin  reported  to 
Supeiintendent  Duckwoi'th,  when  imion  talk  first 
started,  that  Pate,  among  several  that  she  named, 
was  an  agitator  for  the  Union.  Furthennore,  IMar- 
tini  must  have  been  aware  of  Pate's  attitude  toward 
the  Union  because  he  had  spoken  to  Pate  and  her 
friend  Lindsay  alx)ut  it  on  several  occasions,  as  pre- 
^iously  related. 

At  the  meeting  in  the  warehouse  when  tlir  layoff 
was  announced.  Pate  heard  her  own  name  read  but 
did  not  hear  that  of  her  friend,  Gloria  Lindsiiy,  who 
was  out  sick  that  day.  This  testimony  confonns  to 


'^  For  convenience  I  use  the  name  she  went  l>y 
w^hile  employed.  She  testified  under  her  married 
name,  DeFont. 
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tlie  retention  list  in  evidence,  General  Coiinsers  ex- 
hibit 3G,  wliicli  I  have  found  to  l)e  tlie  list  actually 
read  at  that  meeting',  and  with  the  testimony  of 
Mary  Castino. 

On  IVIonday,  October  18,  the  next  working  day, 
Pate  came  to  work  in  her  working  clothes,  punched 
her  time  card,  donned  her  apron  and  gloves,  and 
went  to  her  station.  Pate  testified  that  she  w^as  wear- 
ing several  imion  buttons  in  plain  ^dew.  About  10 
minutes  after  she  had  staii:.ed  to  work,  Foreman 
Williams  approached  her  and  asked  her  what  she 
was  doing  there.  When  she  told  him  she  w^as  work- 
ing, he  told  her  she  was  not  supposed  to  be  there. 
Williams  testified  that  he  did  this  beicause  Herrerias 
had  told  him  Pate  was  not  on  the  list  to  be  working. 
Pate  told  Williams  (as  Pate  testified)  that  her  name 
was  on  the  list  to  report  to  work  and  (as  Williams 
testified)  that  she  had  a  time  card  and  had  pimched 
in.  Williams  disputed  her  statement  that  she  was 
on  the  list  and  said  he  would  check.  He  went  up  to 
the  cannery  office  to  look  at  the  list  and,  on  coming 
down,  stopped  to  speak  with  Superintendent  Duck- 
worth. From  this  point.  Pate's  and  Williams'  testi- 
mony w^ere  in  conflict.  Because  Pate's  testimony  is 
more  consistent  with  facts  and  logical  inferences, 
I  credit  her  testimony  and  find  that  Williams  re- 
turned to  her  and  told  Pate  he  was  sorry,  that  her 
name  was  on  the  list  but  that  it  was  a  mistake  and 
she  would  have  to  go  home.  Pate  told  Williams  that, 
if  she  pimched  out  and  went  home,  the  Respondent 
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would  have  to  pay  her  for  reporting  to  work.  Wil- 
liams said  they  would  pay  her  for  2  hours." 

Pate  then  went  to  the  main  plant  office  (attached 
to  the  cold  storage  building)  and  asked  if  Martini 
had  come  in  yet.  Told  he  had  not,  she  telephoned 
her  friend,  Gloria  Lindsay,  to  come  for  her  l>ecause 
Lindsay,  who  had  been  told  by  Pate  that  she  had 
been  laid  off,  was  not  working  and  had  boiTowed 
Pate's  car.  Then  Pate  waited  for  Martini  and  when 
he  came,  she  told  him  that  she  had  l)een  laid  off 
and  asked  why.'*  Martini  said  he  did  not  know  and 
asked  if  her  name  was  on  the  retention  list.  She  said 
it  was  and  that  she  came  to  work  and  had  1}een  told 
they  had  made  a  mistake  and  she  told  Martini  that 
they  were  hiring  other  people  "right  now."  Mar- 
tini said  he  had  nothing  to  do  mth  the  list  and  that 
the  Respondent  was  laying  off  in  accordance  with 
seniority.  Pate  told  him  that  people  who  had  worked 
there  for  3  or  4  years  had  been  laid  off.  Martini 


"Williams  testified  that,  when  he  looked,  lie  did 
not  find  Pate's  name  on  the  list  and  did  not  find  a 
time  card  for  her,  that  he  so  told  Pate  and  that  when 
Pate  had  said  he  would  have  to  pay  her  for  a  couple 
of  hours  he  told  her  that  she  would  have  to  take  that 
up  with  management.  I  do  not  credit  this  testimony 
insofar  as  it  differs  from  Pate's. 

^*  Lindsay,  who  arrived  at  about  the  same  time, 
attempted  to  testify  about  the  conversation.  Because 
she  was  not  present  at  the  layoff  meeting  and 
thought  that  the  names  read  there  were  names  of 
])(^o])le  laid  off  rather  than  people  retained,  she  ])e- 
came  confused  as  to  whether  Pate  had  said  her  name 
was  or  was  not  on  the  list,  and  I  disregard  her  testi- 
mony. 
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said  that  oarlicn*  years  did  not  coniil,  that  it  was 
just  the  ciuTent  year  tliat  eoiiiitc^d.  Pate  said  that 
she  had  come  to  work  on  the  first  day '"  that  year. 
According  to  Pate,  Martini  said,  ^^I  don't  know, 
I  just  don't  know/'  Martini  denied  that  the  con- 
versation was  as  related  by  Pate  and  testified  that 
she  just  said  she  had  been  laid  off  and  needed  the 
money,  that  he  told  her  he  had  nothing  to  do  with 
the  list  and  that  she  should  apply  at  the  office  and 
there  might  l>e  a  vacancy  and  she  could  get  back  on 
a  later  time/''  Although  Martini  may  have  made  such 
statements  also,  I  find  that  the  conversation  oc- 
curred substantially  as  testified  by  Pate.  Errol  Wil- 
son, the  Respondent's  accountant,  testified  that  he 
had  a  conversation  with  Pate  on  Friday,  October  15, 
right  after  the  layoff  meeting,  in  which  he  quoted 
her  as  asking  him  why  she  was  laid  off.  Wilson  testi- 
fied that  he  told  her  he  had  nothing  to  do  with  the 
list  and  that  she  should  see  Superintendent  Duck- 
w^orth.  Wilson  appeared  sure  of  parts  of  his  testi- 
mony about  this  but  not  of  other  parts.  It  is  con- 


"'  A  skeleton  crew  had  worked  earlier  than  July 
15,  1954,  the  date  of  Pate's  hiring  but  very  few 
production  employees  (as  of  October  15)  had  an 
earlier  employment  date.  I  infer  that  production 
started  on  July  15,  1954. 

'^  Such  promises  had  been  made  to  other  laid  off 
employees  as  well,  including  Marie  Tripp,  but,  al- 
though the  Respondent,  between  October  20  and 
November  6,  hired  12  women  and  1  man  who  had 
not  previously  been  employed  by  the  Respondent, 
it  did  not  recall  Pate  or  Tripp.  Martini  had,  him- 
self, taken  Tripp's  name  and  address  for  such  pur- 
pose. 
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ceivable  that  he  was  present  when  Pate  spoke  ^vith 
Martini  on  Monday  or  thai  she  spoke  with  him  on 
Monday  while  waiting  for  Martin.  I  am  convinced 
that  Wilson  was  mistaken  al)out  the  date  of  such  a 
conversation.  If  it  occurred  at  all,  I  l^elieve,  it  must 
have  been  on  October  18.  Maiy  Castino,  an  employee 
retained  at  the  time  of  the  layoff,  testified  that  she 
heard  Pate's  name  read  at  the  layoff  meeting,  and 
that  she  left  the  meeting  with  Pate,  was  with  her 
until  they  went  to  their  respective  cars  in  the  park- 
ing lot,  and  at  no  time  saw  Wilson,  and  that  Wilson 
did  not  speak  to  either  of  them.  Castino's  appear- 
ance, demeanor,  and  manner  of  testifying  impressed 
me  very  favorably  and  I  credit  her  testimony.  Pate 
also  denied  having  spoken  to  Wilson  on  October  15 
after  the  layoff  meeting.  Pate's  testimony  tlirough- 
oiit  was  given  in  a  forthright  manner,  inconsistent 
with  fabrication  or  concealment,  and  I  credit  her 
denial  that  she  spoke  with  Wilson  at  that  tmie. 

Some  time  following  the  date  of  the  election,  Pate 
telephoned  about  her  jmy  for  Monday,  October  18, 
and  the  Respondent  mailed  her  a  check  for  2  hours' 
pay. 

In  drawing  conclusions  as  to  the  reason  for  the 
teiTnination  of  employment  of  Gloria  Pate  (Defont), 
I  ha\^  considered  the  fact  that,  fix)m  Octol^er  16  to 
19,  1954,  the  purloined  imion  list  was  in  the  ]X)sses- 
sion  of  Superintendent  Duckworih.  Pate's  name  was 
on  that  list.  Although  I  l^elieve  that  the  Respondent 
was  fully  aware  of  Pate's  imion  advocacy  Ix^fore  the 
date  of  the  layoff,  it  is  ceriain  that  if  the  Res]uind- 
ont  had  had  anv  doubt  of  her  union  affiliation  before 
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time,  it  Iiad  iioiu^  at  the  time  of  Pato/s  teimination 
on  October  18. 

Erma  Bate,  who  delivered  tlu^  purloined  union  list 
to  Herrerias,  I  have  already  foiuid  was  re-employed 
on  October  18.  In  addition  to  Bate  a  number  of 
otiiers  were  shown  to  have  been  re-employed  on  that 
date.  Tn  a  list  furnished  by  the  Respondent  to  the 
Board  before  the  hearing  (General  Coimsers  ex- 
hibit 42),  the  Respondent  listed  the  following  em- 
ployees as  rehired  on  October  18:  Mary  Caddell,'^ 
Cornelia  (Connie)  Jones  ^^  Stella  Vessels,  Theresa 


''  Caddell's  name  was  on  the  retention  list.  Even 
the  retention  list  offered  by  the  Respondent  con- 
tained her  name.  No  attempt  was  made  to  explain 
why  she  was  shown  as  re-employed  on  October  18. 
Caddell,  one  of  the  women  who  had  come  to  the 
Respondent  after  ha.^dng  been  laid  off  temporarily 
at  the  Co-op,  testified  that  a  few  days  after  the  Oc- 
tober 15  layoff  she  told  Herrerias  that  she  had  heard 
rmiiors  that  all  who  signed  pledge  cards  were  laid  off 
and  that  she  wanted  HeiTcrias  to  know  that  she  had 
signed  one,  and  that  if  it  made  any  difference,  per- 
haps there  was  a  mistake  in  her  being  there.  She 
quoted  Herrerias  as  replying  that  Caddell  had 
nothing  to  woriy  about,  that  she  did  not  know  who 
signed  pledge  cards,  and  that  it  made  no  difference 
to  her  whether  or  not  Caddell  was  'Pinion  or  not 
union,"  that  she  kept  her  girls  from  the  way  they 
Avorked.  Obviously,  part  of  Herrerias'  statement  to 
Caddell  was  untrue,  since  Herrerias  at  that  time 
did  know  who  had  signed  pledge  cards.  Caddell  may 
be  assiuned  not  to  have  continued  her  interest  in 
the  Union  since  she  worked  during  the  1955  season 
even  after  the  Union  had  posted  a  picket  line. 

'^  Jones'  name  was  on  the  retention  list  introduced 
in  evidence  by  the  General  Coimsel  but  not  on  that 
introduced  by  the  Respondent.  Jones  had  been  em- 
ployed first  on  October  4,  1954,  after  the  eligibility 
date. 
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Hofland,  Edith  Wasin,  and  Etta  Urton.  Employ- 
ment dates  of  these  women  are  as  follows:  Caddell, 
September  13;  Jones,  October  4;  Vessels,  Septem- 
ber 17;  Hofland,  September  13;  Wasin,  August  9; 
Urton,  July  20.  All  of  these  except  Urton  were 
shown  to  have  the  job  classification  of  ^^ trimmers/' 
Urton 's  job  was  classified  as  ^^inspection,''  the  same 
as  Pate's.  Ui'ton's  time  card  for  October  18  shows 
that  she  started  work  at  10  a.m.,  almost  2  hours 
after  Pate  was  released,  but  she  w^as  nevertheless 
paid  for  a  full  day.  One  might  infer  that  Urton  was 
rehired  to  take  Pate's  place.  But  in  tlie  testimony 
of  several  witnesses,  the  inspectors  who  were  work- 
ing in  the  week  after  the  layoff  were  named,  and 
Urton  was  not  named  as  one  of  them.  Because  of 
this  and  because  of  the  evidence  that  none  of  the 
women's  jobs  involved  special  skill  and  that  women 
could  be  transferred  from  one  job  to  another,  the 
inference  is  that  Urton  was  not  given  work  as  an 
inspector  and  did  not  replace  Pate.  The  Respondent 
did  not  offer  any  excuse  for  not  using  Pate  on  an- 
other job.  Of  the  six  women  just  named,  only  the 
names  of  Caddell  and  Urton  appeared  on  the  pur- 
loined union  list.  Although  Urton  had,  on  August 
19,  1954,  signed  a  pledge  card  for  the  Union,  slie 
was  not,  like  Pate,  on  the  union  committee,  and 
presmnably,  was  not  as  active  as  Pate  in  the  Union. 
Her  personnel  payroll  record  shows  that  she  worked 
many  short  weeks. 

Of  the  other  26  women  named  as  on  the  union 
committee  in  addition  to  Pate,  the  only  ones  re- 
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tainocl  or  rc-cmployod  were  Ernia  Bate,  who  had 
delivered  \\w  ])nrloined  luiion  list  to  Herrerias, 
Mary  Castino  aiid  CUira  Davello,  l)oth  inspectors, 
Riithie  Deal,  and  Ernestine  Hack.'" 

I  have  ]:)reviously  stated  that,  in  addition  to  those 
shown  as  rehired  on  tJie  exhibit  just  referred  to 
(General  Coiinsers  exhibit  42e),  the  CAddence  shows 
that  a  niunber  of  employees  whose  names  were  not 
on  that  exhibit  were  employed,  althoiigh  their  names 
were  not  on  the  retention  list  heretofore  found  to 
be  a  copy  of  the  one  read  at  the  layoff  meeting. 
Some  in  this  category  with  their  employment  dates 
are:  Marcia  Freyling,  July  22;  Pastoria  Hall,  July 
20 ;  Renee  Napier,  October  1 ;  Catherine  Perry,  Aug- 
ust 2 ;  Sylvia  Peterson,  July  19 ;  Jessie  Smith,  Sep- 


'^Bate,  Castino,  Davello,  and  Hack  had  worked 
on  the  night  shift.  Each  has  been  mentioned  previ- 
ously herein.  There  is  no  clear  evidence  that  they,  or 
any  of  them,  were  knowTi  by  HeiTcrias  to  be  union 
organizers  or  advocates  l^efore  the  layoff  list  was 
prepared.  Evidence  on  DeaFs  employment  record 
shows  some  conflicts.  According  to  Gloria  Pate  (De- 
Font),  Gloria  Lindsay  and  Deal  were  with  her  while 
she  was  speaking  with  Martini.  Documents  prepared 
by  the  Respondent  but  offered  in  evidence  by  the 
General  Counsel  present  confusing  information.  One 
exhibit  (G.  C.  42e)  shows  Deal  as  last  having  worked 
on  October  15  and  as  being  rehired  on  October  23. 
Another  exhibit  (GC  40)  show^s  her  as  having  last 
worked  on  October  18  and  quit.  One  exhibit  (GO 
40g),  which  is  a  list  of  employees  as  of  October  19, 
does  not  contain  Deal's  name.  One  exhibit  (GC  19) 
indicates  that  Deal  was  stated  by  the  Respondent 
to  have  been  absent  for  2  days  with  Respondent's 
permission.  Deal's  ballot  at  the  union  election  was 
challenged  by  the  Respondent  but  the  challenge  was 
later  withdrawn. 


140         National  Lahor  Relations  Board  vs. 

Hofland,  Edith  Wasiii,  and  Etta  Urton.  Employ- 
ment dates  of  these  women  are  as  follows:  Caddell, 
September  13;  Jones,  October  4;  Vessels,  Septem- 
ber 17;  Hofland,  September  13;  Wasin,  August  9; 
Urton,  July  20.  All  of  these  except  Urton  were 
shown  to  have  the  job  classiJEication  of  ^^ trimmers." 
Urton's  job  was  classified  as  ^ ^inspection,"  the  same 
as  Pate's.  Urton's  time  card  for  October  18  shows 
that  she  started  work  at  10  a.m.,  almost  2  hours 
after  Pate  was  released,  but  she  w^as  nevertheless 
paid  for  a  full  day.  One  might  infer  that  Urton  was 
rehired  to  take  Pate's  place.  But  in  tiie  testimony 
of  several  witnesses,  the  inspectors  who  were  work- 
ing in  the  week  after  the  layoff  were  named,  and 
Urton  was  not  named  as  one  of  them.  Because  of 
this  and  because  of  the  evidence  that  none  of  the 
women's  jobs  involved  special  sldll  and  that  women 
could  be  transferred  from  one  job  to  another,  the 
inference  is  that  Urton  was  not  given  work  as  an 
inspector  and  did  not  replace  Pate.  The  Respondent 
did  not  offer  any  excuse  for  not  using  Pate  on  an- 
other job.  Of  the  six  women  just  named,  only  the 
names  of  Caddell  and  Urton  appeared  on  the  i)ur- 
loined  union  list.  Although  Urton  had,  on  August 
19,  1954,  signed  a  pledge  card  for  the  Union,  she 
was  not,  like  Pate,  on  tlie  union  committee,  and 
presmnably,  was  not  as  active  as  Pate  in  the  Union. 
Her  personnel  payroll  record  shows  that  she  worked 
many  short  weeks. 

Of  the  other  26  women  named  as  on  the  union 
committee  in  addition  to  Pate,  the  only  ones  re- 
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taim^d  or  I'c-cmployod  were  Enna  Bate,  who  had 
delivc^rc^d  tlu^  ])urloined  luiion  list  to  Herrerias, 
Mary  Castino  and  Ckira  Davello,  l)()tli  inspectors, 
Ruthie  Deal,  and  Eiiiestine  Hack/" 

I  have  previously  stated  that,  in  addition  to  those 
shown  as  rehired  on  tlie  exhibit  just  referred  to 
(General  Coiinsers  exhibit  4:2e),  the  e^ddence  shows 
that  a  number  of  employees  whose  names  were  not 
on  that  exhibit  were  employed,  althoug'h  their  names 
were  not  on  the  retention  list  heretofore  found  to 
be  a  copy  of  the  one  read  at  the  layoff  meeting. 
Some  in  this  category  with  their  employment  dates 
are:  Marcia  Freyling,  July  22;  Pastoria  Hall,  July 
20;  Renee  Napier,  October  1;  Catherine  Perry,  Aug- 
ust 2 ;  Sylvia  Peterson,  July  19 ;  Jessie  Smith,  Sep- 


"Bate,  Castino,  Davello,  and  Hack  had  worked 
on  the  night  shift.  Each  has  been  mentioned  previ- 
ously herein.  There  is  no  clear  evidence  that  they,  or 
any  of  them,  were  known  by  HeiTerias  to  be  imion 
organizers  or  advocates  before  the  layoff  list  was 
prepared.  Evidence  on  DeaFs  employment  record 
shows  some  conflicts.  According  to  Gloria  Pate  (De- 
Font)  ,  Gloria  Lindsay  and  Deal  were  with  her  while 
she  was  speaking  with  Martini.  Documents  prepared 
by  the  Respondent  but  offered  in  evidence  by  the 
General  Counsel  present  confusing  information.  One 
exhibit  (G.  C.  42e)  shows  Deal  as  last  having  worked 
on  October  15  and  as  being  rehired  on  October  23. 
Another  exhibit  (GC  40)  shows  her  as  having  last 
worked  on  October  18  and  quit.  One  exhibit  (GO 
40g),  which  is  a  list  of  employees  as  of  October  19, 
does  not  contain  Deal's  name.  One  exhibit  (GC  19) 
indicates  that  Deal  was  stated  by  the  Respondent 
to  have  been  absent  for  2  days  Avith  Respondent's 
permission.  Deal's  ballot  at  the  union  election  was 
challenged  by  the  Respondent  but  the  challenge  was 
later  withdrawn. 
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tember  17;  Willy  Augustiii,  July  23;  Joe  Bertoni, 
September  28;  Robert  DeVilbiss,  July  19;  Lloyd 
Mills,  October  11  (4  days  before  tlie  layoff). 

Although  Foreman  Williams  claimed  he  did  not 
find  Pate's  name  on  the  retention  list  which  he 
looked  at  (contrary  to  Pate's  credited  testimony  of 
his  admission  to  her),  I  cannot  believe  that  the 
Respondent  would  have  paid  Pate  for  2  hours'  time 
for  October  18,  as  it  did,  unless  it  had  been  respon- 
sible for  her  being  at  work  on  that  date.  It  is  not 
impossible  to  believe  that  Pate's  name  was  inadver- 
tently included  on  the  retention  list.  But  even  if  her 
name  had  been  on  there  as  a  result  of  the  Respond- 
ent's subjective  mistake  in  intention,  Pate  was 
properly  at  work  on  October  18  and  no  evidence 
was  adduced  to  justify  a  ^ ^correction"  of  the  error 
by  discharging  Pate  when,  at  the  very  same  time, 
the  Respondent  was  in  the  act  of  re-employing  a 
ninnber  of  ] aid-off  employees.  There  is  not  a  jot  of 
evidence  that  Pate's  work  was  Tinsatisfactory,  and 
she  had  been  at  work  from  the  first  day  of  produc- 
tion that  season.  None  of  these  re-employed  had 
equal  seniority  with  Pate.  At  the  healing,  the  Re- 
spondent's witnesses  discounted  seniority  as  a  basis 
for  retention.  However,  it  should  be  noted  that  the 
Respondent  represented  to  tlie  employees  at  the 
layoff  meeting  that  the  layoffs  were  made  on  the 
l)asis  of  seniority,  and  it  mailed  a  letter  signed  hy 
Manager  Martini  to  each  laid-off  employee  with  his 
final  pay  check  containing  the  statement,  *'In  fair- 
ness to  all  of  onr  employees,  we  have  kept  on  our 
payroll  those  of  you  that  had  the  earliest  employ- 
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mont  date.''  (GC  25)  Weighing  all  the  evidence,  I 
infer  and  find  that,  in  tenninating  Pate's  employ- 
ment on  Octoher  18,  the  Respondent  was  motivated 
by  a  desire  to  rid  itself  of  the  more  active  and  out- 
spoken proponents  of  the  Union,  of  wliich  Pate  was 
one.  I  conclude,  therefore,  that  in  terminating  Pate's 
employ  on  October  18,  1954,  the  Respondent  dis- 
criminated in  regard  to  her  hire  and  tenure  of  em- 
ployment in  violation  of  Section  8  (a)  (3)  of  the  Act. 

3.  The  discharge  of  Elsie  Dickerson 
Elsie  Dickerson,  who  had  worked  for  the  Re- 
spondent in  1953,  was  again  employed  by  the  Re- 
spondent in  1954.  Her  starting  date  in  1954  was 
July  19.  On  the  day  shift  throughout,  she  was  first 
put  on  the  job  of  trimming.  During  September  she 
was  transferred  to  the  slicer  for  a  day  or  two  at  a 
time  and  finally  was  kept  there  steadily.  She  signed 
a  imion  pledge  card  on  August  4,  1954,  and  attended 
union  meetings  but  was  not  on  the  union  committee. 
On  October  14,  when  other  union  employees  wore 
union  buttons,  Dickerson  did,  too.  She  was  not, 
however,  laid  off  on  October  15,  and  on  October  18, 
the  next  work  day,  she  returned  to  her  job  on  the 
slicer  mthout  being  assigned  to  it  by  Herrerias. 

On  October  19,  the  day  of  the  union  election,  just 
before  quitting  time  (5  p.m.),  Herrerias  called  out 
Dickerson 's  name.  Dickerson  went  to  Herrerias, 
who  told  her  that  Manager  Martini  wanted  her  in 
his  office.  When  Dickerson  went  to  Martini  he  told 
her,  ''They  want  you  over  there,"  pointing  to  the 
packing  shed  where  the  election  was  being  held. 
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Dickerson  apparently  was  wanted  as  an  obser^'er 
for  the  Union,  because  she  acted  as  one  although 
she  had  had  no  earlier  notice  that  she  would  serve. 

On  October  23,  Dickerson  asked  permission  of 
Herrerias,  who  had  become  day-shift  floorlady  after 
the  layoff,  to  change  positions  \\\i\\  an  employee 
named  Ruth  Deal  (pre^diously  mentioned  in  the  dis- 
cussion of  Pate's  discharge)  and  Herrerias  granted 
it.  Deal's  job  description  was  sho\\Ti  as  "can  car," 
but  I  infer  that,  when  she  was  re-emx)loyed  on  Oc- 
tober 23,  she  was  given  a  job  on  the  trim  line.  Deal 
was  listed  on  an  exhibit  as  on  the  imion  commit- 
tee. On  Monday,  October  25,  Dickerson  again  ex- 
changed with  Deal  after  lunch  imtil  about  3  p.m. 
This  time  she  did  not  ask  Herrerias  for  permission 
to  make  the  change.  Whether  or  not  Deal  did  does 
not  appear,  Ixit  the  Respondent  makes  no  claim  that 
Dickerson's  failure  to  get  permission  to  transfer  was 
in  any  part  a  cause  for  her  discharge.  At  about  2 :30 
p.m.,  Dickerson,  while  on  the  trim  line  on  October 
25,  finding  work  somewhat  slack  because  few  apples 
were  in  the  fliune,  picked  up  an  apple  that  had  been 
peeled  and  cored,  used  her  coring  knife  to  put  two 
bisecting  cylindrical  holes  hoiizontally  through  the 
apple,  placed  a  core  in  one  of  tlio  liolos,  ])rotruding 
about  an  inch,  and  ])]aced  it  back  in  tlie  flume. 
Dickerson  spoke  of  tliis  as  "decorating"  an  ap]ile. 
Tliis  apple  was  removed  further  do^^Tl  the  line 
either  by  an  inspector  named  Virginia  Chicano,  who 
has  already  l)een  mentioned  in  connection  with  the 
case  of  Oiice  Storey,  or  l>y  Herrerias. 
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At  3  p.m.,  Dickerson  went  back  on  lior  ren:ular 
jol)  oil  the  slicer.  When  she  caine  down  at  (initting 
time,  Floorlady  Heri'erias  came  to  her,  put  her  arm 
around  Dickerson,  and  said,  according  to  Dicker- 
son,  ^^I  have  something  to  do  that  I  don't  like  to 
do,  I  have  to  let  you  go.''  When  Dickerson  asked 
why,  HeiTerias  replied,  "You  were  seen  making 
holes  in  an  apple  and  you  put  a  core  in  it  and  put 
it  in  the  water  and  it  got  to  the  office."  Dickerson 
acknowledged  making  holes  in  the  apple  and  told 
Herrerias  that  she  had  expected  to  l)e  discharged. 
She  testified  that  she  had  expected  it  because  she 
had  been  picked  as  an  observer  in  the  election. 
Dickerson  denied  that  she  had  fix:ed  more  than  one 
ap])le  as  above  described. 

Herrerias'  account  of  Dickerson's  discharge  in 
her  testimony  and  in  her  affidavit  differed.  But  in 
both  she  averred  that  she  saw  a,  number  of  such 
apples.  Herrerias  was  not  sure  of  dates  and  it  is 
somewhat  difficult  to  follow  an  orderly  sequence  of 
events  in  her  testimony.  By  drawing  inferences 
from  her  testimony,  I  judge  that  she  was  referring 
to  the  dates  I  have  already  identified  as  the  two  on 
which  Dickerson  and  Deal  changed  jobs.  With  a 
substitution  of  dates  for  her  indefinite  references  to 
time,  her  testimony  was  that  on  October  23  she  saw 
apples  (apparently  like  the  one  fixed  by  Dickerson) 
coming  from  the  direction  of  the  trim  line  to  the 
position  of  the  inspectors  (whose  job  it  was  to 
catch  any  imperfect,  or  imperfectly  trimmed,  ap- 
ples, or  any  foreign  matter)  and  she  asked  ^^the 
inspector"    (who,    I   infer,   was  Virginia   Chicano, 
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although  at  that  time  there  were  three  others)  if 
many  apples  of  that  kind  were  coming  down,  and 
the  inspector  replied  that  quite  a  few  were;  so, 
according  to  Herrerias,  ^'I  just  walked  up  and 
looked  at  if-  (Italics  supplied)  and  then  began  to 
investigate.  She  went  ])ehind  the  peeler  line,  she 
testified,  because  it  was  raised  above  the  trmimers 
and  she  could  look  do^^^l  at  the  trimmers,  and  from 
there  she  watched  Dickerson  and  saw  her  ^^do  that" 
to  two  apples.  Herrerias  did  not  speak  to  Dicker- 
son,  however.  On  Monday,  October  25,  HeiTerias 
testified,  she  again  saw  apples  in  the  same  condition 
come  doAMi  the  line  and  asked  Chicano  to  put  aside 
all  apples  in  that  condition  —  Herrenas  thought 
Chicano  had  two  or  three.  She  asked  Chicano,  she 
testified,  how  many  there  were  and  Chicano  said 
that  "they  weren't  as  bad  as  the  first."  Then,  she 
testified,  "I  took  the  apple  (italics  supplied)  and 
showed  Mr.  Duckworth  [the  superintendent]  and  he 
told  me  to  let  her  go,  and  I  said,  'No,  we  will  wait 
until  the  day  is  over.'  "  She  let  Dickerson  finish  the 
shift  and  then  told  her  that  she  was  discharged. 
Although  Herrerias  testified  to  apples  "in  that  con- 
dition" in  the  plural,  it  is  significant  that  she  twice 
used  the  singular.  Although  she  testified  that  on  the 
first  day  she,  herself,  saw  such  apples  in  the  flume, 
and  although  she  asked  Chicano  if  many  apples 
were  coming  down  *'like  that,"  and  although  she 
was  told  that  there  were  quite  a  few,  she  testified 
that  she  went  up  and  looked  at  *'it."  This  also  is 
inconsistent  with  Chicano 's  testimony,  as  vnW  be 
shown  later.  If  there  were  any  other  such  apples, 
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I  would  have  to  conchido  from  Henwnas'  testimony 
tliat  Ww  inspector  must  have  removed  tliem  from 
siglit  or  found  them  unol>j(^ctiona.l>le  and  h^t  them 
go  through.  Again,  altliough  Herreiias  gave  the 
impression  that  on  October  25  there  was  more  than 
one  apple  with  extra  core  holes,  she  testified  that 
she  took  "the  apple '^  to  Duckworth.  In  her  affidavit, 
made  in  February  1955,'°  Herrerias  averred  that 
she  had  seen  Dickerson  double-core  t^vo  apples,  put- 
ting a  core  back  in  one  of  the  holes,  on  the  first  day 
and  that  she  did  not  see  her  do  it  on  the  second 
day  but  assumed  that  she  had  done  it  because  it  only 
happened  when  Dickerson  was  on  the  trim  line.  In 
her  testimony,  she  said  that  when  she  discharged 
Dickerson,  she  explained  to  her  that  she  was  dis- 
charging her  because  "you  are  making  holes  in  the 
apples  and  throwing  them  down  in  the  water."  In 
her  affidavit  she  averred  that  she  had  told  Dicker- 
son  she  was  releasing  her  ^^  because  she'd  cored  the 
apple  and  put  a  core  in  ^f."  (Italics  supplied.) 

Chicano,  one  of  the  four  inspectors,  testified  on 
direct  examination  for  the  Respondent  that  she  saw 
two  or  three  dozen  gi^eat  big  apples  with  coresi 
sticking  in  the  side  come  down  toward  her,  that  she 
put  about  five  or  six  in  a  box  which  Herrerias  came 
by  and  took  away  without  saying  anything  that 
Chicano  could  hear.  Chicano  also  contradicted  Her- 
rerias by  testifying  that  she  did  not  say  anything  to 
Herrerias.  On  cross  examination,  Chicano  testified 
that  the  two  or  three  dozen  such  apples  were  di- 


^°  The  affidavit  is  erroneously  dated  in  1954,  which 
would  be  before  the  events  herein  related  took  place. 
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vided  between  the  two  days  (October  23  and  25) 
and  that  she  did  not  have  room  to  put  all  such 
api)lcs  aside,  so  she  removed  the  core  and  let  the 
apples  go  through  the  slicer,  except  for  five  or  six 
on  the  first  day  and  three  or  four  on  the  second  day 
which  she  put  in  a  box. 

The  four  inspectors  are  arranged  on  the  line  in 
pairs  side  hy  side.  The  only  other  one  to  testify  was 
Mary  Castino  who  was  called  by  the  General  Coun- 
sel and  who  testified  that  she  saw  one  apple  come 
through  with  holes  through  it  and  a  core  sticking 
out,  that  she  saw  someone,  Herrerias,  she  was  pretty 
sure,  pick  it  up  and  walk  aroimd  back  of  the  tiTtn- 
ming  table.  She  testified  that  she  had  seen  nothing 
else  unusual  about  the  apples  coming  through  in  the 
2  or  3  days  preceding  this.  If  apples  of  the  sort 
had  come  through  in  such  large  quantities  as  testi- 
fied by  Chicano,  it  is  inconceivable  that  all  of  them 
would  have  gone  to  Chicano  and  that  the  other  in- 
spectors would  not  have  seen  them.  Chicano  was 
apparently  strongly  anti-imion.  Castino  had  been 
a  union  employee.  Each,  therefore,  might  have  some 
bias  in  the  matter.  But  Castino  made  a  more  favor- 
able impression  on  me  than  Chicano  frouL  the  stand- 
point of  credibility  and  showed  no  evidence  of  bias 
as  did  Chicano.  Chicane's  exaggeration  was  obvious. 
I  find  that  Castino 's  testimony  is  reliable,  whereas 
Chicano 's  is  not.  In  her  affidavit,  Herrenas  avers 
that  slie  spoke  to  Clara  Davello,  another  of  the  in- 
spectors, in  addition  to  Chicano.  But  in  her  testi- 
mony she  did  not  mention  speaking  to  Davello,  and 
Davello  was  not  called  as  a  ^^dtness. 
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Castillo,  tlu^  inspector  callcHl  hy  llic  General 
Coiins(4,  testified  that  around  Hallowe'en  Www  in 
1954,  a  nnni)>er  of  apples  carved  with  pnmj)kirL 
races  came  down  the  line  and  that,  if  those  apples 
were  not  too  badly  carved  np,  she  w^ould  trim  them 
up  and  send  them  through.  Castino  also  described 
another  apple  which  came  down  the  fliune  in  about 
November  1954.  This  one  had  a  glove  finger  sticking 
out  of  the  core  hole.  At  tliat  time  Edna  Hardin,  the 
former  floorlady  of  the  day  shift  was  working  be- 
side Castino.  The  latter  testified  that  Hardin  picked 
it  lip  and  handed  it  to  Chicano  but  that  nothing  was 
said.  The  record  is  replete  with  instances  of  a  vari- 
ety of  objects  floated  in  the  flume  by  employees  tc 
provide  a  laugh.  Hardin  testified  to  an  instance 
when  she  removed  something  from  the  water  that 
she  believed  Chairman  Tony  Bondi  had  put  there. 
It  was  apparently  placed  there  to  cause  some  ex- 
citement. Bondi  was  present  when  the  excitement 
occurred,  but  he  testified  that  he  did  not  put  the 
object  in  the  flume  and  that  he  sent  someone  into* 
the  cannery  to  remove  it.  As  Hardin  testified  that 
she  removed  it,  Bondi 's  emissary  presumably  was: 
quite  tardy. 

Superintendent  Duckworth  testified  that  "Dick- 
erson  actually  sabotaged  our  product"  and  that  for 
that  reason  she  was  discharged.  He  testified  that  he 
made  the  decision  to  discharge  her  "after  she  had 
been  warned  not  to  plug  those  apples'^  and,  when 
■she  did  it  again,  he  discharged  her.  Duckworth  wast 
not  clear  as  tO'  whether  the  events  leading  to  Dick- 
erson's  discharge  occurred  on  one  or  two  days  or 
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how  many  times  Herrerias  spoke  with  hun,  but  then 
he  testified  that  Herrerias  first  came  to  him  in  the 
morning  and  told  hmi  that  someone  ^'had  been  plug- 
ging these  apples/'  shoA\ing  hmi  the  apples  (in  his 
affidavit  he  said  that  Herrerias  showed  him  ^^an 
•apx)le") ;  that  he  told  HeiTerias  to  find  out  who  was 
doing  it,  and  that  a  coux)le  of  hours  later  Herrerias 
returned  to  him  \^ith  more  such  apples  (in  his  affi- 
davit he  said  '^another  apple")  and  told  him  that 
she  had  seen  Dickerson  plugging  the  apples ;  that  he 
told  Herrerias  to  wani  Dickerson  not  to  do  it — 
*^a  little  horseplay  is  all  right,  but  something  like 
this  could  materially  affect  the  quality  of  our  prod- 
uct, so  I  asked  her  to  tell  Dickerson  not  to  do  it.'' 
It  was  either  the  same  day  or  a  subsequent  day  that 
Herrerias  came  to  him  again,  he  testified,  showed 
him  two  more  such  apples  and  said  it  happened 
again  (this  third  occasion  was  not  mentioned  at  all 
in  Duckworth's  affidavit).  Then,  Duckworth  testi- 
fied, he  told  Herrerias  to  discharge  Dickerson,  but 
Herrerias  said,  ^^You  better  wait  until  the  end  of 
the  day,  it  might  look  better,  if  you  don't  \yaiit  to 
disrupt  the  crews.''  Duckworth  said  that  he  con- 
curred in  this.  For  the  pui'pose  of  comparison  witli 
their  testimony  and  the  accounts  given  l\v  eacli 
other  in  both  testimony  and  affidavit  form,  and  as 
an  aid  to  understanding  the  credilulity  conflicts,  I 
set  forth  here  the  portions  of  Duckworth's  and 
HeiTerias'  affidavits  dealing  with  Diekei^on's  dis- 
charge. 

Duckworth's  affidavit,  made  on  March  18,  1955, 
contains  the  following  account  of  Dickerson's  dis- 
charge : 
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The  decision  to  dischaxgo  Elsie  Dickerson  was 
made  by  me  on  the  afternoon  tlie  discharge  took 
place.  During  that  morning"  Floorlady  Herrerias 
brought  me  an  apple  which  had  been  plugged.  By 
tliat  I  mean  that  after  the  apple  core  had  been  re- 
moved a  hole  had  been  cut  in  the  side  of  the  apple, 
and  an  apple  core  placed  in  this  hole.  I  asked 
Floorlady  Herrerias  who  had  done  it  and  she  told 
me  that  Dickei*son  had.  I  asked  Herrerias  if  she 
had  seen  Dickerson  plug  the  apple  and  Herrerias 
replied  that  she  had  not  but  that  the  girl  in  the 
trimming  line  had  seen  Dickerson  do  it.  Herrerias 
ailso  told  me  that  she  had  questioned  Dickerson 
about  the  matter,  and  Dickerson  had  admitted  that 
she  had  done  it.  In  addition  Herrerias  told  me  that 
Dickerson  had  done  this  before,  and  recommended 
tliat  Dickerson  be  discharged.  I  had  not  known  that 
Dickerson  had  plugged  an  apple  before.  I  told  Her- 
rerias to  give  Dickerson  another  chance.  About  an 
hour  later  that  same  morning  Herrerias  brought  an- 
other apple  which  had  been  plugged  and  said  Dick- 
erson had  done  it  again.  I  did  not  ask  her  if  she 
had  seen  Dickerson  do  it  on  this  occasion,  but  told 
her  to  discharge  Dickerson  at  tlie  end  of  the  shift. 
Herrerias  discharged  Dickerson  that  afternoon  at 
the  end  of  the  shift,  when  her  time  card  shows  it 
was  pimched  out. 

It  will  be  observed  that,  in  his  affidavit,  Duckworth 
avers  that  he  told  Herrerias  to  give  Dickerson  an- 
other chance  but  says  nothing  about  having  told 
Herrerias  to  warn  Dickerson  not  to  do  it  again,  as 
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appears  in  his  testimony.  Herrerias  admitted  on  the 
witness  stand  that  she  had  not  spoken  to  Dickerson 
at  all  about  the  incident  before  she  discharged  her. 

Herrerias'   affidavit,   with   respect  to   Dickerson, 
reads  as  follows: 

After  the  layoff  on  October  15,  1954  I  became  day 
shift  floor  lady.  Elsie  Dickerson  worked  under  me 
then.  I  discharged  Mrs.  Dickerson.  I  don't  recall 
the  date  I  discharged  her,  nor  do  I  recall  the  day 
of  the  week.  Mrs.  Dickerson  was  very,  very  talk- 
ative and  disturbed  other  employees.  She  was  work- 
ing on  the  seed  celler,  the  slicer,  when  I  first  no- 
ticed this.  Then  Mrs.  Dickerson  asked  me  if  she 
could  go  back  behind  the  lines,  that  is,  to  go  on  the 
trim  belt  one  afternoon,  and  I  let  her.  That  after- 
noon I  noticed  apples  in  the  water,  in  the  trough, 
that  had  been  double  cored  and  then  had  a  core 
shoved  in  one  of  the  two  core  holes.  That  first  after- 
noon I  noticed  at  least  5  or  6  such  apples.  When  I 
noticed  the  apples  that  were  fi^ed  this  way  they 
were  coming  through  the  squirrel  cage.  I  removed 
two  such  apples  and  showed  them  to  the  inspectors, 
the  women  who  work  on  the  second  trim  belt,  and 
asked  them  if  there  were  many  such  apples  coming 
through.  I  asked  Mrs.  Ohicano,  I  know.  ]\frs.  Da- 
vello,  Mrs.  Mahoney  and  one  other  woman  were  also 
on  that  belt.  I  also  asked  Mrs.  Davello,  but  T  don't 
recall  asking  the  others.  They  replied  that  they  had 
taken  out  a  few  such  apples.  I  took  one  of  the  two 
such  apples  and  showed  it  to  Mr.  Duckworth,  and 
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I  said,  ''Mrs.  Dickerson  is  doin^  this  to  tlu^  ap])les. 
IVe  1)0011  watchiiii;-  lior/'  T  don't  rooall  what  Mi\ 
Duckworth  re])liod;  ho  may  liavo  said  to  kocp 
watchin^^  hor.  Before  going  to  Mr.  Duckwoiih  with 
the  ai)ple  I  went  back  up  the  line  to  tiy  and  find 
out  who  was  cutting  up  the  apples  this  way.  I  went 
to  a  position  behind  the  peelers.  The  i)eelers  are 
elevated  above  the  first  trim  belt.  Mrs.  Dickerson 
w\as  on  the  first  trim  l)(^lt.  From  that  position  I  ob- 
sei'^'od  the  employees  who  were  on  the  trim  belt. 
There  were  four  Avomon  on  the  belt,  as  I  recall. 
I  watched  Mrs.  Dickerson;  she  was  talking  away 
with  tJie  other  women  on  the  belt,  Isabelle  Amoral, 
Mrs.  Albini,  and  Gertrude  Jones,  she  was  next  to 
Mrs.  Amoral,  as  I  recall,  and  I  saw  her  pick  up  an 
apple,  l>ore  a  hole  in  it  with  her  knife,  put  a  core 
in  the  apple,  and  then  put  it  in  the  trough.  I  saw 
Mrs.  Dickerson  do  it  to  two  apples  that  first  after- 
noon. I  did  not  speak  to  Mrs.  Dickerson  about  it. 
That  first  afternoon  I  did  ask  Mrs.  Chicano  and  Mrs. 
Davello  to  be  sure  and  catch  any  apples  fixed  the 
way  I  saw  Mrs.  Dickerson  fixing  them.  Mr.  Duck- 
worth was  the  only  person  I  told  that  Mrs.  Dicker- 
son  was  doing  this,  as  I  recall,  although  I  may  have 
mentioned  it  to  Mr.  Williams,  the  manager;  I  did 
not  tell  the  inspectors  who  was  doing  it. 

The  next  day,  I  don't  recall  whether  it  was  in  the 
morning  or  afternoon,  without  asking  my  permis- 
sion, Mrs.  Dickerson  went  back  to  the  trim  belt. 
I  saw  Mrs.  Dickerson  on  the  trim  bolt  after  limch. 
I  didn't  say  anything  to  Mrs.  Dickerson.  I  did  go 
to  Mrs.  Chicano,  and  probably  Mrs.  Davello  too,  and 
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asked  them  to  watch  and  see  if  any  more  of  those 
double  cored  apples  came  through.  Then  later,  I 
went  back  to  Mrs.  Chicano  and  she  showed  me  an 
apple  she  had  put  to  one  side.  The  apple  was  double 
cored  and  had  a  core  in  it.  I  asked  ]\Ii*s.  Chicano  if 
there  had  been  very  many  and  she  said  not  as  many 
as  the  day  before.  I  took  the  apple  and  showed  it  to 
Mr.  Duckwoi^th,  and  asked  him  what  I  should  do. 
Mr.  Duclvworth  said,  ^'Let  her  go."  He  wanted  me 
to  let  her  go  then  and  there,  but  I  didn't  want  there 
to  be  any  disturbance  and  so  I  said  we'd  better 
wait  mitil  the  end  of  the  day  and  he  agTeed.  I  can^t 
recall  whether  it  was  morning  or  afternoon  that  I 
spoke  A\T.th  Mr.  Duckwoi"th  about  Mrs.  Dickerson 
on  this  second  day.  I  did  not  mark  Mrs.  Dickerson's 
time  card  until  closing  time  that  day;  I  marked  it 
"released.''  I  did  not  speak  to  Mrs.  Dickei^son  be^ 
fore  I  spoke  to  Mr.  Duckwoiirh.  So  then  at  quitting 
time  I  told  Mrs.  Dickerson  that  I  was  sorry  but  I'd 
have  to  release  her.  She  was  on  her  way  over  to 
time  out  when  I  told  her.  She  said,  ''Why?"  and 
I  said  because  she'd  cored  the  apple  and  put  a  core 
in  it.  Mrs.  Dickerson  said,  ''I  was  onl\"  playing. 
I  didn't  mean  any  harm  by  it."  She  turned  to  a 
friend  and  said  something  like,  '*Wliat  do  you  Ivuow, 
I  just  got  fired  for  playing  with  an  a])])le  or  put- 
ting an  extra  core  in  the  ap])le"  and  tliat  she  had 
done  it  before. 

I  had  not  seen  Mrs.  Dickerson  double  core  an 
a]:>ple  and  put  a  core  in  it  the  second  day,  the  day 
I  discharged  her.  I  assumed  that  she  had  done  it 
because  I  had  seen  her  do  it  tJie  day  before  and 
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because  it  hadn't  happened  when  she  was  not  on  the 
belt. 

The  several  disparate  accoimts  convince  me  that 
Duekwoi-th  and  TTorrerias  attempted  to  l:)olster  their 
stoi'ies  by  multiplying  the  mmiber  of  '^plui^'i^ed'' 
ap])les,  the  number  of  times  on  which  Dickerson 
made  such  apples,  and  the  mmiber  of  times  that 
Herrerias  spoke  with  Duclavorth  about  the  matter, 
as  well  as  by  Duckworth's  testimony  about  telling 
HeiT^erias  to  warn  Dickerson.  I  am  also  convinced 
that  Chicano  adapted  her  testimony  to  the  same 
end.  I  fbid,  therefore,  that  Dickerson  was  never 
Avarned  against  making  holes  in  apples  or  plugging 
them  and  that  Herrerias  discharged  her  for  the 
only  known  instance  of  it  as  testified  by  Dickerson. 

That  Dickerson  was  playing  when  she  should  have 
been  working  and  that  an  employer  has  a.  right  to 
discharge  an  employee  for  playing  on  the  job  is  not 
controverted  by  the  General  Coimsel,  I  take  it.  But 
the  question  is,  absent  an  animus  against  the  Union, 
would  the  Respondent  have  discharged  Dickerson 
for  what  she  did?  Herrerias  admitted  that  she  had 
seen  ^^ decorated"  apples,  that  is,  apples  with  faces 
carved  in  them  and  offered  no  criticism  of  em- 
ployees who  had  carv^ed  them,  but  she  testified  that 
such  apples  had  been  perched  up  in  front  of  the 
employees  and  had  not  been  put  back  in  the  fiume. 
(This,  of  course,  is  contrary  to  the  testimony  of 
Castino.)  Prom  this,  I  infer  that  the  Respondent 
was  not  perturbed  by  the  fact  that  an  occasional 
apple,  out  of  the  tons  of  apples  that  went  through 
the  cannery,  met  an  end  which  was  inconsistent 
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with  its  nomial  destiny.  If  the  Respondent  was  per- 
turbed at  all,  I  infer,  it  was  because  the  cai-ved 
apple  was  put  back  in  the  flmne,  with  or  ^^ithout  a 
core  in  it.  Herrerias  testified  that  she  had  never 
seen  \musual  ol>jects  in  the  flmne.  This,  I  find  it 
difficult  to  believe  in  view  of  the  testunony  of  the 
variety  and  number  of  objects  that  were  either  acci- 
dentally or  intentionally  set  afloat  in  the  flmne, 
especially  since  Herreiias  gave  every  evidence  of 
being  an  observant  person,  as  a  competent  floorlady 
would  need  to  l>e,  and  because  she  was  quick  enough 
to  see  the  apple  cai^^^ed  by  Dickerson  on  the  one 
occasion.  If,  for  the  sake  of  argmnent,  it  be  assmned 
that  HeiTerias  had,  in  fact,  not  watched  the  flume 
close  enough  to  notice  such  objects,  even  though 
such  ol>jects  might  endanger  the  quality  of  the 
product  if  they  should  succeed  in  passing  through 
to  the  slicer  or  chopper,  the  question  is  raised  as  to 
whether  or  not  the  Respondent  acted  as  it  nomially 
did.  Would  the  Respondent  have  discharged  any 
employee  for  carving  an  apple  eitlier  ^^^.th  or  with- 
out replacing  the  core,  without  prior  warning,  re- 
gardless of  the  union  interest  of  such  employee? 
Although  such  a  discharge  would  appear  unduly 
harsh  in  a  case  of  an  act  that  does  not  require  an 
on-the-six)t  discharge,  the  Respondent  may  not  l>e 
found  to  have  discriminated  against  the  discharged 
em])loyee  if  it  was  accustomed  to  making  discharges 
on  slight  provocation  and  ^^^thout  prior  warning. 
In  detennining  what  course  tJie  Resix)ndent  would 
follow,  I  have  considered,  among  other  thinu-s,  the 
following:  DTickworth  appeai^ed  to  feel  that  a  little 
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horseplay  was  all  rig'lit,  but  that  sabota^iig  the 
product  was  not.  In  view  ol*  tJiis  testimony  and  of 
the  extensive  amount  of  liorsei)lay  or  practical  jok- 
ing* and  of  decorating'  or  making  doll  apples,  that 
went  on,  I  deduce  tliat  playing,  alone,  in  small 
doses  was  imobjectionable.  The  loss  of  an  apple  also 
appears  to  have  been  regarded  as  of  small  conse^- 
quence  since  the  makers  of  decorated  apples  or  doll 
apples  were  apparently  not  reprimanded.  Hence,  if 
Dickerson's  conduct  w^as  of  serious  consequences  it 
was  solely  because  she  made  an  additional  core  hole 
in  an  apple  and  put  a  core  l)ack  in  that  hole.  Now, 
if  this  were  actually  believed  by  the  Respondent  to 
be  a  danger  to  its  product,  then  why,  without  warn- 
ing Dickerson  against  it  (as  was  admitted  by  Her- 
rerias  to  be  the  case),  did  the. Respondent  not  dis- 
charge Dickerson  on  the  spot  instead  of  running 
the  risk  that  Dickerson  would  do  the  same  thing 
again  before  the  day  was  over?  Duckworth's  expla- 
nation was  that  Dickerson  would  not  have  been 
likely  to  do  it  again  because  she  was  being  closely 
Avatched.  This  explanation  lacks  conviction,  how- 
ever, since  Herrerias  did  not  let  Dickerson  know 
that  she  was  watching  her.  Furthermore,  the  floor- 
lady  could  not  be  expected  to  spend  all  her  time  in 
the  one  spot  watching  Dickerson  and  neglecting  her 
customary  supervisory  duties.  I  infer  that  if  any 
danger  existed,  the  Respondent  considered  it  ex- 
tremely slight.  Even  if,  as  Herrerias  would  have  it 
believed,  Dickerson  was  not  discharged  on  the  first 
day  on  which  she  was  observed  making  a  ^^ plugged'^ 
apple,  Herrerias  was  taking  a  chance  on  a  repeti- 
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tion  which  she  herself  did  not  expect  to  obsei'^'e,  for 
Herrerias  \Ya.s  obliged  to  rely  on  the  inspectoi-s  to 
catch  other  such  apples  just  as  they  had  caught  the 
one  Dickerson  is  Ioiowtl  to  have  made.  This  scarcely 
looks  like  a  case  of  imminent  danger  or  "sabotage." 
There  is  evidence  that  occasionally  the  machine 
which  was  supposed  to  core  the  apples  would  fail  to 
remove  the  core  of  an  apple.  If  the  core  in  such 
case  were  not  removed  by  one  of  the  peelers  or  trim- 
mers, it  would  certainly  have  been  caught  by  the 
inspectors.  Although,  at  the  hearing,  the  Respond- 
ent's ^^dtnesses  sought  to  portray  Dickerson 's  ax^t  as 
a  grave  danger  on  the  assimilation  that  the  core  in 
her  apple  might  have  passed  the  inspectors.  Mar- 
tini, in  an  affidavit  made  before  the  hearing,  stated 
that  it  was  ** inconceivable''  that  plugged  apples 
could  have  gott.en  past  the  inspectors.  And  if  the 
core  had  got  past  the  inspectors  and  gone  through 
the  slicer,  there  was  a  shaker  screen  that  would 
have  removed  seeds  and  small  particles.  Also  there 
were  women  to  remove  specks  when  apple  sauce 
was  being  made.  On  one  occasion  in  September 
1954,  the  shaker  screen  was  foimd  not  to  be  coarse 
enough  to  remove  many  small  chips.  There  were  em- 
ployees there  to  remove  them  but  they  were  finding 
difficulty  in  removing  all  of  them.  Martini  pre- 
feiTed  to  continue  nmning,  anyway,  for  a  couple  of 
weeks  until  a  new  screen  was  obtained.  Such  indif- 
ferent concern  to  the  fact  that  ]>arts  of  the  a]iple 
were  getting  into  the  product  when  they  should  not 
is  inconsistent  with  labeling  Dickerson's  act  as  a 
salx)tago  of  product. 
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In  view  of  sneli  evidence,  T  am  convinced  that 
Dickerson^s  playful  act  would,  in  itself,  not  have 
proni])ted  the  Resi>ondent  to  discharge  her,  esx)e- 
cially  without  waminc^,  since  this  was  apparently 
tJie  first  instance  of  a  dischar^^e  for  such  cause.  On 
tlie  otJier  hand,  the  Respondent  was  antipathetic  to 
the  Union  and  was  showai  to  have  a  disposition  tO' 
discharge  prominent  imion  employees  for  slight 
cause,  as  is  evident  from  Hardin ^s  testimony  con- 
cerning an  admission  of  such  conduct  by  Herrerias 
in  the  case  of  three  employees  whom  she  discharged 
in  September  1954  and  from  the  discharges  of 
Storey  and  Pate  as  herein  related,  not  to  mention 
the  discriminatory  elimination  of  a  disproportionate 
number  of  imion  employees  in  the  October  15  lay- 
off. I  am  persuaded  by  all  the  evidence,  and  there- 
fore fbid,  that  the  Respondent  made  use  of  slight 
cause  to  discharge  Dickerson  (for  which  it  would 
not  nomially  have  discharged  an  employee)  because 
she  was  a  prominent  union  supporter,  as  was  knowni 
to  the  Respondent  from  the  fact  that  she  had  been 
called  by  Herrerias  and  Martini  to  serve,  and  did 
ser^^e,  as  a  imion  observer  at  the  time  of  the  imion 
election  less  than  a  week  before  the  discharge.®^ 
By  discharging  Dickerson,  the  Respondent  discrim- 
inated in  regard  to  her  hire  and  tenure  of  employ- 
ment in  A-iolation  of  Section  8  (a)   (3)  of  the  Act. 


k 


"  See  N.  L.  R.  B.  v.  Homedale  Tractor  &  Equip- 
ment Company,  211  F.  2d  309  (C.  A.  9)  ;  K  L.  R.  B. 
V.  Dant  &  Russell,  Ltd.,  207  F.  2d  165  (C.  A.  9). 
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IV.  The  effect  of  the  imfair  labor 
practices  upon  commerce 
The  activities  of  the  Respondent,  set  forth  in 
Section  III,  above,  occurring  in  connection  mth  its 
operations  described  in  Section  I,  above,  have  a 
close,  intimate,  and  substantial  relation  to  trade, 
traffic,  and  commerce  among  the  several  States  and 
tend  to  lead  to  labor  disputes  burdening  and  ob- 
structing commerce  and  the  free  flow  thereof. 

V.    The  remedy 

As  I  have  found  that  the  Respondent  has  engaged 
in  certain  imfair  labor  practices,  I  shall  recommend 
that  it  cease  and  desist  therefrom  and  that  it  take 
certain  affirmative  action  designed  to  effectuate  the 
policies  of  the  Act. 

Since  I  have  found  that  the  Respondent  discrim- 
inated in  regard  to  the  hire  and  tenure  of  employ- 
ment of  certain  of  its  employees,  by  its  acceleration 
of  the  time  for  termination  of  the  night  shift  for 
unlaAvful  pui7>oses,  the  remedy  should  embrace  all 
those  who  were  affected  by  the  early  tennination  of 
the  night  shift,  Avhether  such  employees  were  pro- 
union  or  not  and  whether  the  persons  affected  were 
only  employees  not  on  the  retention  list  or  whether 
they  also  were  those  who  worked  on  the  night  shift 
and  could  uot  work  on  the  day  shift  even  if  the 
Respondent  had  them  on  its  retention  list  niid  had 
offered  to  give  them  work  on  the  day  shift. 

In  detennining  what  em])loyees  should  be  in- 
eluded  in  the  remedy,  I  shall  have  to  ]>ass  on  an 
issue   raised   hy  the   Respondent's   contention    that 
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certain  persons  quit  on  October  15  before  the  layoff 
became  effective. 

The  Respondent  contended  tliat  a  numlx^r  of  em- 
ployees had  clocked  in  on  the  night  shift  on  October 
15,  attended  the  layoff  meetini^  in  the  warehouse, 
and  then  left  without  finishing  the  shift,  and  that, 
by  leaving  then,  they  had  quit  and  were  not  laid 
off.  Evidence  as  to  these  employees,  whether  or  not 
they  were  all  present  on  October  15,  and  their  rea- 
sons for  failure  to  return  to  work  on  the  night  shift 
if  they  were,  is  not  altogether  clear.  The  evidence 
suggests  in  some  instances  that  employees  who  were 
either  laid  off  or  who,  although  on  the  list  to  be 
retained,  could  not  switch  from  the  night  to  the  day 
schedule  for  family  reasons,  failed  to  work  after  the 
layoff  meeting  because  they  considered  it  not  worth 
their  while  in  ^dcAV  of  the  fact  that  they  would  be 
throngh  for  the  season  in  a  short,  while  anyway. 
Although  it  is  not  a  matter  of  e^ddence,  it  is  a  rea- 
sonable inference  that  some  employees  who  knew 
they  were  being  laid  off  may  have  left  in  order  to 
get  ahead  of  an  anticipated  rush  for  jobs  at  other 
canneries.  Some  apparently  felt  ag.grieved  at  not 
being  retained  for  work  after  October  15  and  left 
in  disgust.  Some  may  have  left  because  they  misun- 
derstood that,  even  though  they  were  not  retained, 
they  were  expected  to  finish  out  the  night  shift  that 
night. 

A  basis  for  such  a  misimderstanding  as  that 
which  was  last  mentioned  is  apparent  from  the  evi- 
dence. Duckworth  testified  that  all  night-shift  em- 
ployees were  notified  to  work  that  night  after  the 
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meeting,  but  the  manner  in  which  they  were  noti- 
fied does  not  appear  to  have  been  adequate  to  assure 
notice  to  all  and  to  avoid  misimiderstanding.  Duck- 
worth testified  that  he  told  some  employees  himself 
and  told  Floorlady  Herrerias  and  Foreman  Wil- 
liams to  notify  ^^the  people  who  were  to  work  on 
the  night  shift  to  be  sure  to  return  that  night." 
Williams  testified  that  he  told  the  night-shift  em- 
ployees that  "we  would  rim  a  night  shift  as  soon  as 
the  meeting  was  over  in  the  warehouse.''  But  Wil- 
liams could  not  say  for  sure  that  he  had  notified 
each  and  every  employee  who  came  to  work  on  the 
night  shift,  and,  from  the  testimony,  I  infer  that 
the  notification  was  a  rather  haphazard  one,  so 
there  is  a  reasonable  chance  that  some  failed  to  re- 
ceive notice.  To  assure  complete  notification,  an 
announcement  should  have  been  made  at  the  ware- 
house meeting.  This  not  only  was  not  done,  so  far 
as  the  evidence  shows,  but  what  was  said  at  that 
meeting  could  have  left  night-shift  employees  in 
some  doubt  or  confusion.  Just  before  reading  a  list 
of  the  employees  to  be  retained,  McGuire  made  a 
statement  that  those  who  were  not  retained  could 
turn  in  their  caps  and  aprons  and  get  a  refund.  He 
apparently  did  not  add  that  they  sliould  not  turn 
them  in  before  tlie  completion  of  the  night  shift. 
'Those  not  listed  for  retention,  therefore,  may  rea- 
sonably have  understood  that  a  night  shift  would 
operate  that  night,  but  that  only  those  whose  names 
were  read  by  McGuire  for  retention  were  to  work 
on  it. 

In  its  exceptions  to  the  Regional  Director's  re- 
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port  on  challenged  ballots,  the  Respondent  lisited  the 
names  of  20  employees  wlio,  allegedly  "severed 
tlieir  employment  with  the  Employer  by  not  report- 
ing for  work  on  the  night  shift  on  October  15."  The 
argument  made  by  the  Respondent  in  such  except 
tioiis  appears  to  limit  its  objection  to  those  of  the 
emiiloyees  who  pimched  in  for  work  on  the  night 
shift  on  October  15  but  who  left  without  completing 
the  shift.  At  the  hearing,  however,  the  Respondent 
deleted  the  name  of  Ensebia  Carrera,  one  of  the  20 
named  in  such  exceptions  but  added  10  more  names, 
thereby  increasing  its  list  to  29  names  of  employees 
who  allegedly  quit.  But  the  additions  were  not  con- 
fined to  employees  who  had  punched  in  on  the  night 
shift  on  October  15.  Included  were  some  who  had 
not  come  to  work  at  all.  The  Respondent  produced 
time  cards  for  October  15  for  some  of  the  29  em- 
ployees. These  cards  showed  that  some  of  the  29 
had  punched  in  before  the  warehouse  meeting  and 
had  either  punched  out  at  the  end  of  it  at  4:30  p.m. 
or  had  not  punched  out  at  all.^^  One  of  the  em- 
ployees whose  name  was  added  at  the  hearing  was 
Anna  Hance,  a  day-shift  employee.  On  Friday,  Oc- 
tober 15,   1954,  she  pimched  in  at  6:35  a.m.  and 


«2  Virginia  Brott,  Elizabeth  Cooley,  Kathleen 
Hontar,  Norma  Morien,  Bernice  Nunes,  Richard 
Breuer,  Evelyn  Schrimi,  among  others. 

Albert.  Rahm,  whose  time  card  was  produced, 
punched  in  at  4:56  p.m.  (long  after  the  warehouse 
meeting  was  over  and  others  had  pimched  out)  and 
had  punched  out  at  5 :31  p.m.  There  is  no  evidence 
as  to  why  he  pimched  out  at  that  time.  So  far  as 
appears,  he  may  have  been  told  by  a  supervisor 
to  leave. 
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punched  out  at  10:57  a.m.  A  penciled  notation  at 
the  top  of  her  card  said  "Quit"  but  the  handwriting 
was  unidentified,  so  there  was  no  evidence  as  to 
when  it  was  put  on  there  or  hj  whom.  I  give  it  no 
credit  as  a  record.^'  So  far  as  appeai^s  from  the 
credited  evidence,  Hance  may  have  gone  home  ill 
or  been  temporarily  laid  off.  She  was  sho^^^l  as 
again  working  on  Octol>er  30,  1954.  However,  testi- 
mony was  given  conceniing  several  of  the  othei's. 
The  names  of  employees  Pauline  Ploxa,  Dora 
Rawles  and  Josephine  Geist,  among  others,  were 
added  at  the  hearing  to  tlie  Respondent's  list  of 
employees  who  allegedly  had  quit.  All  were  shown 
by  the  General  Comisel's  exhibit  36  as  listed  for 
retention,  except  that  Geist  was  spelled  Gust. 
Ploxa  and  Rawles  went  to  ^Manager  Martini  after 
the  warehouse  meeting,  told  him  their  names  were 
on  the  list  to  l)e  retained  but  said  they  could  not 
work  days.  They  asked  Martini  if  they  had  to  work 
that  night.  He  told  them  that  they  did  not  have  to 
but,  as  they  were  there,  they  might  as  well.  They 
went  home  without  finishing  the  shift. 

One  of  the  employees  listed  by  the  Rosy)ondont 


^^  The  eWdence  indicates  that  the  Respondent  fre- 
quently indulged  in  presmnptions  that  employees 
had  quit  where  the  employee  ^^^^s  absent  for  an  ex- 
cusable reason  and  that  in  such  cases,  when  the  em- 
ployee returned,  the  Respondent  would  ])ut  him  on 
again  and  the  supei-A^sor  would  make  out  a  time 
card  for  him  if  none  had  been  ]u*e])ared  in  advance 
by  the  office.  The  Res])ondent  takes  the  position 
that  it  did  not  refuse  to  take  back  employees  who 
had  been  out  because  of  illness.  In  several  instancesi 
the  word  ^^cjuit"  was  written  on  a  time  card  or  ])ay- 
roll  record  when  the  employee  actually  Avas  out  sick. 
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as  ]ia\'iiii;'  ({uit  was  Susie  Coats.  Her  time  card 
showed  that  she  liad  not  worked  after  October  12. 
Sh(^  testified  that  slie  liad  been  home  sick  and  was 
still  out  sick  on  Octol>er  15,  and  that  when  another 
em])lo3^ee  told  her  she  was  dropi)ed  she  did  not 
return  althoug'h  she  had  expected  to  return  to  work 
the  next  day. 

I  note  that  some  other  employees,  not  listed  as 
having'  quit,  also  did  not  work  on  October  15,  but 
were  not  included  on  Respondent's  list  of  quits. 
For  all  that  appears,  Julia  Ann  Row  had  not 
worked  between  October  6  and  28  but  she  was  not 
sho\Mi  as  having  quit  and  the  records  contained  no 
explanation  of  her  absence.  The  case  of  Erma  Bate 
has  been  previously  related.  She  had  left  in  a  huff 
after  the  warehouse  meeting  because  her  name  was 
not  on  the  list,  but  she  was  back  at  work  on  October 
18  with  the  Respondent's  approval.  Stella  Ves- 
sels did  not  w^ork  from  after  noon  on  October 
13  until  sometime  in  the  following  week,  during 
which  she  worked  40  hours.  Edyth  Wasin  had  not 
worked  after  October  11  until  Monday,  October  18. 
Edna  McCarl  did  not  work  at  all  in  the  week  end- 
ing October  16.  Ruth  Albertoni  was  sliowm  by  the 
Respondent's  records  as  not  having  worked  after 
September  27  and  a  handwritten  notation  "Quit'^ 
appeared  on  her  card,  but  a  challenge  of  her  ballot 
by  the  Respondent  was  withdrawn  when  she  was 
later  shown  to  have  been  sick.  It.  is  needless  to  list 
all  such  cases.  I  am  satisfied  that  Coats  did  not  quit 
and  that  insufficient  evidence  of  an  intention  to  quit 
was  shown  in  other  instances  where  the  employee 
did  not  work  on  October  15. 
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Assiuning,  for  the  sake  of  argrunent,  that  more 
than  the  few  whose  time  cards  are  in  evidence  as 
above  stated  came  to  work  on  the  night  shift  on 
October  15  but  left  Avithout  finishing  the  shift, 
should  they  as  a  matter  of  either  fact  or  law  be 
said  to  have  quit?  Duckworth  gave  testimony  which, 
if  believed,  might  prove  one  employee's  intent  to 
quit.  He  testified  that  he  asked  an  employee  named 
Richard  Breuer  where  he  was  going,  as  Breuer  was 
leading,  and  that  Breuer  replied,  ^*If  I'm  not  going 
to  work  any  more  this  year  I  may  as  well  just  quit 
right  now/'  In  his  prehearing  affidavit,  Duckworth 
stated  : 

After  it  [the  warehouse  meeting]  was  over  I  went 
into  the  cannery  and  I  saw  a  nmnber  of  the  em- 
ployees walking  out.  I  asked  Mrs.  Herrerias  what 
they  were  doing,  and  she  said  they  did  not  want  to 
finish  work.  I  did  not  talk  to  any  of  the  employees 
myself. 

The  evidence  indicates  that  the  warehouse  meeting 
lasted  imtil  about  4:30  p.m.  Breuer's  time  card  was 
punched  out  at  4:17  p.m.  If  he  left  at  that  time,  it 
is  unlikely  that  Ductsvorth  even  saw  him.  I  find 
that  Duckworth's  testimonv  alx)ut  Breuer  is  not 
reliable  enough  on  which  to  base  a  finding.  The 
Respondent,  itself,  adduced  evidence  that  employers 
tiy  to  avoid  giving  advance  notice  to  employees  that 
they  will  be  laid  off  at  a  certain  future  time  because 
it  is  the  nature  of  employees  not  to  remain  until 
that  time  arrives.  I  see  no  reason  to  differentiate 
Breuer's  case  fi^om  that  of  anv  of  the  othei's  who 
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pimched  in  and  then  loft  on  October  15  before  tlie 
night  sliift  ended.  I  find  tliat  they  had  no  intention 
to  quit  independently  of  the  layoff.'* 

Since  I  have  found  that  tlie  Respondent  temii- 
nated  tlie  night  shift  on  October  15,  in  advance  of 
tlie  customary  time,  for  discriminatoiy  reasons  by 
means  of  diverting  its  supply  of  apples  to  the 
Co-op,  all  those  who  lost  work  with  the  Respondent 
after  October  15  because  there  was  no  night  shift 
on  which  to  work  and  because  they  either  were 
told  they  were  not  to  be  on  tlie  day  shift  thereafter 
or,  because  they  could  not  work  days  were  the  ob- 
jects of  the  Respondent's  discriininatory  act.  Ploxa 
and  Rawles  were,  in  effect,  given  pemiission  not  to 
work  the  last  shift.  If  the  others  who  were  present 
on  the  night  of  October  15  and  did  not  finisli  the 
night  shift  because  they  were  being  laid  off  anyway 
did  not  actuall}^  have  their  employment  terminated 
by  Respondent  at  the  time  tbey  left,  they  were  con- 
structively terminated  by  the  Respondent's  an- 
noimcenient  of  discriminatory  layoffs.^^ 

Absent  the  imlawful  variance  from  its  normal, 
nondiscriminatory  practice  of  laying  off  the  night 
crew  first,  those  who  worked  on  the  night  shift  in 
1954  would  have  been  continued  until  such  date  as, 
in  the  usual  course  of  events,  the  Respondent  would 
have  terminated  the  night  shift  in  1954.  It  may  be 
argued  that  this  is  impossible  now  to  determine. 


''  Himt  Heater  Corporation,  108  NI^RB  1353. 

^'  Tos.  N".  Pournier,  Rome  Lincoln-Mercury  Corp., 
86  NLRB  397;  Hunt  Heater  Corporation,  108 
NLRB  1353;  Mario  Offset  Printing  Corp.,  113 
NLRB  No.  93. 
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But  although  it  is  not  determinable  with  scientific 
exactitude,  a  reasonable  approximation  can  be  com- 
puted by  determining  the  length  of  time  the  night 
shift  would  have  been  employed  to  can  some  1300 
tons  of  apples,  the  amount  imnecessarily  transferred 
to  the  Co-op.  Taking  into  account  that  the  day 
shift  was  continued  until  December  11,  1954,  to  can 
approximately  1940  tons  of  apples  (the  amount  in 
inventory  on  October  15  plus  the  amourit  delivered 
by  growers  to  the  Respondent  after  that  date  by 
my  calculations)  I  figure  that  the  night  shift,  work- 
ing on  the  same  days  and  at  the  same  rate  of  pro- 
duction as  the  day  shift  would  have  had  enougli 
apples  (had  the  Respondent  not  transferred  them 
to  the  Co-op  for  discriminatory  purposes)  to  keep 
it  employed  until  approximately  November  27,  1954. 
I  shall  therefore  reconmiend  that  the  Respondent 
make  whole  those  of  the  night  shift  who  were  actu- 
ally or  constructively  laid  off  on  October  15,  1954, 
or  who  were  unable  to  continue  on  days  thereafter, 
for  any  loss  occasioned  by  the  discrimination 
against  them,  by  -paying  to  each  of  them  an  amount 
equivalent  to  that  which,  but  for  the  discrimination, 
he  normally  would  have  earned  in  the  Respond- 
ent's employ  from  October  15  until  November  27, 
1954,  or  until  the  date  of  their  re-employment  by 
the  Respondent  if  that  was  sooner,  and  that  the  Re- 
spondent make  whole  those  of  the  day  shift  who 
were  laid  off  on  October  15,  for  any  loss  suffered  as 
a  result  of  the  discrimination  against  them  by 
paying  to  each  of  them  an  amount  equivalent  to 
that   which   he  wonld  normally  have  earned   from 
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October  15  until  December  11,  1954,  the  end  of  the 
canning  season,  or  until  the  date  of  their  re-em- 
ployment by  the  Respondent  if  that  was  sooner,  less, 
in  each  case,  whether  day  or  nig'ht-shift  employee, 
his  net  earnings  elsewhere  during  the  period  indi- 
cated.®'' A  list  of  all  such  employees  entitled  to 
back  pay  will  be  found  in  Appendix  B,  hereto  at- 
tached and  made  a  part  hereof.  I  exclude  from 
such  list  those  who  were  shown  to  be  on  the  list  for 
retention  and  who  did  not  work  thereafter  unless 
evidence  was  adduced  to  show  that  they  would  have 
worked  on  the  night  shift  but  could  not  have  worked 
on  the  day  shift.  Thus  Josephine  Geist  is  not  in- 
cluded, because  it  does  not  appear  that  she  could 
not  work  on  the  day  shift. 

T  shall  further  recommend  that  the  Respondent 
make  whole  Orice  Storey,  Glora  Pate,  and  Elsie 
Dicker  son  for  any  loss  suffered  as  a  result  of  the 
discrimination  against  them  by  paying  to  each  of 
them  a  sum  of  money  equivalent  to  that  which  each 
would  have  earned  in  the  Respondent's  employ  be- 
tween the  date  of  her  discharge  and  December  11, 
1954,"  less  her  net  earnings  ^^  during  such  period. 


'"  Crossett  Lumber  Company,  8  NLRB  440,  447- 
498;  Republic  Steel  Corporation  v.  N.L.R.B.,  311 
U.  S.  7.  If  applicable  in  any  instance  involved 
herein,  the  net  earnings  shall  be  computed  on  a 
quarterly  basis  in  accordance  with  the  Board's 
established  practices  described  in  F.  W.  Woolworth 
Company,  90  NLRB  289,  291-4. 

"  The  dates  of  discharge  are :  Storey,  September 
25,  1954;  Pate,  October  18,  1954;  Dickerson,  Octo- 
ber 25,  1954. 

''See  Footnote  No.  86. 
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To  implement  the  effectuation  of  this  recommenda- 
tion I  shall  recommend  that  the  Respondent  ])re- 
serve  and  make  available  to  the  Board,  npon  re- 
quest, its  persomiel  payroll  records,  time  cards,  and 
other  records  containing  information  on  rates  of 
pay,  earnings,  and  other  pertinent  data. 

As  the  unfair  labor  ])ractices  committed  by  the 
Respondent  indicate  a  disposition  to  interfere  with 
the  basic  rights  of  employees  guaranteed  in  the  Act 
and  as  I  find  that  a  danger  exists  that  the  Respond- 
ent in  the  future  may  continue,  although  not  neces- 
sarily by  the  same  means,  to  defeat  self -organiza- 
tion of  its  employees,  I  shall  recommend  that  it 
cease  and  desist  not  only  from  the  acts  herein 
found  to  violate  the  Act  but  from  infringing  in  any 
maimer  upon  the  rights  guaranteed  in  Section  7  of 
the  Act. 

Upon  the  basis  of  the  foregoing  findings  of  fact, 
and  upon  the  entire  record  in  the  case,  I  make  the 
following : 

Conclusions  of  Law 

1.  General  Truck  Drivers,  Warehousemen  and 
Helpers  Union,  Local  No.  980,  AFL-CIO,  is  a  labor 
organization  within  the  meaning  of  Section  2  (5) 
of  the  Act. 

2.  By  discriminating  in  regard  to  the  hire  and 
tenure  of  employment  of  Orice  Storey,  Gloria  Pate 
(DeFont),  Elsie  Dickerson,  and  all  employees  listed 
in  Appendix  B  hereto  attached,  thereby  discourag- 
ing membershi])  in  the  aforesaid  labor  organiza- 
tion, the  Respondent  has  engaged  in  and  is  engag- 
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ing  in  unfair  lal)or  practices  within  the  meaning 
of  Section  8  (a)   (3)  of  the  Act. 

3.  By  interfering  with,  restraining,  and  coercing 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act,  the  Respondent  has 
engaged  in  and  is  engaging  in  unfair  labor  practices 
within  the  moaning  of  Section  8  (a)  (1)  of  the  Act. 

4.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  within  the  meaning  of  Section 
2  (6)  and  (7)  of  the  Act. 

Recommendations 
Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law,  and  upon  the  entire  record 
in  the  case,  I  recommend  that  the  Respondent, 
Sebastopol  Apple  Growers  Union,  its  officers, 
agents,  successors  and  assigns,  shall: 

1.    Cease  and  desist  from: 

(a)  Discouraging  membership  in  General  Truck 
Drivers,  Warehousemen  and  Helpers  Union,  Local 
No.  980,  AFL-CIO,  or  any  other  labor  organization 
of  its  employees  by  discriminating  in  regard  to  their 
hire  or  tenure  of  employment  or  any  term  or 
condition  of  employment;  and 

(b)  Requiring  applicants  for  employment  to  an- 
swer any  question  concerning  their  union  member- 
ship; and 

(c)  By  threats  of  reprisal,  unlawful  interroga- 
tion, or  in  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
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of  their  right  to  self -organization,  to  form,  join  or 
assist  the  aforesaid  labor  organization  or  any  other 
labor  organization,  to  ])argain  collectively  through 
representatives  of  their  own  choosing,  and  to  en- 
gage in  concerted  activities  for  the  purpose  of  col- 
lective l^argaining  or  other  mutual  aid  or  protec- 
tion, or  to  refrain  from  any  or  all  such  activities 
except  to  the  extent  that  such  right  may  l)e  affected 
by  an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment  as  au- 
thorized in  Section  8  (a)  (3)  of  the  Act. 

2.  Take  the  following  affirmative  action,  which, 
I  find,  will  effectuate  the  policies  of  the  Act: 

(a)  Make  whole  Orice  Storey,  Gloria  Pate  De- 
Font,  Elsie  Dickerson,  and  each  of  the  employees 
whose  names  are  listed  in  Appendix  B  hereto  at- 
tached for  any  loss  they  may  have  suffered  as  a 
result  of  the  Respondent's  discrimination  against 
them,  in  the  manner  set  forth  in  the  section  above, 
entitled  "The  remedy"; 

(b)  Preserve  and  make  available  to  the  Board 
or  its  agents,  upon  request,  for  examination  or  copy- 
ing, all  personnel  payroll  records,  time  cards,  social 
security  payment  records,  employees'  income  tax 
report  records,  and  all  other  records  and  reports 
necessary  to  analyze  the  amount  of  l)ack  pay  due 
under  the  terms  of  this  Recommended  Order; 

(c)  Post  at  its  ])lant  at  Sebastopol,  California, 
copies  of  the  notice  attached  hereto  and  marked 
Appendix  C,  to  which  shall  be  attached  copies  of 
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the  list  attached  hereto  and  marked  Appendix  B. 
Coi)ies  of  such  notice  and  list  to  be  furnished  by 
the  Regional  Director  for  the  Twentieth  Region, 
shall,  after  being  duly  signed  by  an  authorized  rep- 
resentative of  tlie  Respondent,  be  posted  by  the  Re- 
spondent immediately  upon  receipt  therof,  and  be 
maintained  by  it  for  a  period  of  60  consecutive  days 
thereafter  in  conspicuous  places,  including  all  places 
where  notices  to  employees  are  customarily  posted. 
Reasonable  steps  shall  be  taken  by  the  Respondent 
to  insure  that  said  notices  and  lists  are  not  altered, 
defaced,  or  covered  by  any  other  material; 

(d)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region,  in  writing,  within  20  days  from  the 
date  of  the  receipt  of  this  Intermediate  Report  of 
what  steps  the  Respondent  has  taken  to  comply 
herewith. 

It  is  further  recommended  that,  unless  within 
20  days  from  the  date  of  the  receipt  of  this  Inter- 
mediate Report  the  Respondent  notifies  said  Re- 
gional Director  in  writing  that  it  will  comply  with 
the  foregoing  recommendations,  the  Board  issue  an 
order  requiring  the  Respondent  to  take  the  action 
aforesaid. 

Dated  this  7th  day  of  March,  1956. 

/s/  JAMES  R.  HEMINGWAY, 
Trial  Examiner. 
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APPENDIX  B 

DAY  SHIFT 

Women 

Allen,  Marceline.  Ameral,  Lina.  Ames  Nora. 
Anderson,  Caroline.  Angle,  Marvel.  Antone,  Eva. 
Awender,  Karolina.   Azevedo,  Virginia. 

Bridges,  Leona.  Bridges,  Oma.  Brines,  Zelma. 
Buhrman,  Nina.  Byrd,  Marjorie.  Cihos,  Mary. 
Clarke,  Ruth.  Coate,  Natalie.  Coffey,  Marie.  Col- 
lins, Marie.    Crump,  Gatha. 

Dahl,  Evelyn.  Eilers,  Myrtis.  Ellis,  Mary.  Pen- 
ton,  Violet.  Floyd,  Elsie.  Freyling,  Marcia.  Gar- 
rison, Fannie.  Hall,  Pastoria.  Hance,  Anna.  Han- 
son, Hazel.  Herrall,  Gail.  Harrison,  Lucille. 
Hayden,  Rose.    Hope,  Laura.    Hydera,  Marie. 

Johnson,  Lenor.  Kruse,  Viola.  Layman,  Lila. 
Lee,  Eva.  Lindley,  Beulah.  Lindsay,  Gloria.  Mc- 
Carl,  Edna.  McCarthy,  Dora.  McCullough,  Alice. 
McHugh,  Elizabeth.  McPhee,  Eloyce.  Marguez, 
Mary.  Maw,  Goldie.  May,  Mary.  Miller,  Hazel. 
Mynock,  Ada. 

Nelson,  Irene.  Offutt,  Dorothy.  Pool,  Lorraine. 
Reardon,  Darlene.  Rocca,  Pauline.  Ross,  Aloa. 
Russell,  Mary.  Scheffler,  Marie.  Scott,  Gertrude. 
Shields,  Viteria.  Smith,  Jessie.   Sweningson,  Amy. 

Tatum,  Nancy.  Thornton,  Lois.  Tripp,  Marie. 
TJrton,  Etta.  Vernon,  Amy.  Vessels,  Stella.  Vogel, 
Anna.   Wasin,  Edyth.   Wilder,  Louise. 

Men 

Berger,   George.    Coffey,   John.    Davis,   George. 
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DeVilbiss,    Robert.     Duncan,    Worthy.     Fribourg- 
house,  Ernest.    Heflin,  Arthur. 

Lee,  Leonard.  Mills,  Lloyd.  Phillips,  Richard. 
Storey,  Clarence.  Sweningson,  Rudolph.  Unciano, 
Froilan.  Weare,  William. 

NIGHT  SHIFT 
Women 

Albertoni,  Ruth.  Antone,  Bertha.  Baker,  Bonnie. 
Bate,  Erma.  Blair,  Ethel.  Brickner,  Bessie.  Brott, 
Virginia.  Browning,  Billie.  Browning,  Doris.  Car- 
rera,  Ensebia.   Coats,  Susie.   Cooley,  Elizabeth. 

Davis,  June.  Edwards,  Helene.  Fletcher,  Esther. 
Gaither,  Lula.  Hanson,  Ruth.  Ho ff Schneider,  Elsie. 
Hofland,  Theresa.  Hontar,  Ellen.  Hontar,  Kath- 
leen. 

Johnson,  Irene.  King,  Dolores.  Mazzucchi, 
Nancy.  Morien,  Norma.  Napier,  Renee.  Nunes, 
Bernice.  Patterson,  Marian.  Perry,  Catherine. 
Peterson,  Sylvia.   Pirolle,  Esther.   Ploxa,  Pauline. 

Rawles,  Dora.  Row,  Julia.  Rufino,  Margaret. 
Runyon,  Lillian.  Schrum,  Evelyn.  Scott,  Merle. 
Seidel,  Mary.  Souza,  Mathilda.  Taber,  Marion. 
Wilson,  Edith. 

The  following,  all  on  the  retention  list,  are  excluded 
from  this  Appendix  for  reasons  shown : 

1.  Betty  Monroe — Although  added  to  complaint 
on  motion  by  General  Counsel,  no  evidence  was  ad- 
duced that  she  could  not  work  days. 

2.  Josephine  Geist — No  evidence  that  she  could 
not  work  days  although  she  is  named  in  amcMulment 
to  complaint. 
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3.  ratri(3ia  Ziniplier — Not  named  in  comi)laiiit, 
although  there  is  evidence  that  she  could  not  work 
days. 

Men 

Alhnan,  Lyman.  Augustin,  Willie.  Bate,  John. 
Bertoni,  Joe.  Breuer,  Richard.  Darden,  David. 
Foster,  William.    Kelleher,  Gerald. 

McCall,  Harry.  Marra,  Alvin.  Narron,  Henry. 
Pozzi,  Charles.  Rahm,  Albert.  Reynolds,  Richard. 
Rogers,  Gerald.    Smith,  Joyce. 

The  following  men  named  in  the  complaint  are 
excluded  from  this  appendix  for  the  reasons  shown : 
Fay  Neel  was  not  employed  by  the  Respondent  be- 
tween July  31  and  October  15,  1954;  so,  instead  of 
being  laid  off,  he  was  just  rehired  at  the  time  of  the 
layoff.  Alvin  GuUedge  was  identified  as  the  same 
person  as  Martin  Gulledge,  whose  name  was  on  the 
retention  list  and  who  continued  to  work  on  the 
day  shift.  His  name  was  stricken  from  the  com- 
plaint on  motion  by  the  General  Counsel. 

APPENDIX  C 
Notice  to  All  Employees  Pursuant  to  the  Recom- 
mendations of  a  Trial  Examiner  of  the  National 
Labor  Relations  Board,  and  in  order  to  effectu- 
ate the  policies  of  the  National  Labor  Relations 
Act,   as   amended,   we   hereby  notify   our   em- 
ployees that: 
We  Will  Not  discourage  membership  in  General 
Truck  Drivers,  Warehousemen  and  Helpers  Union, 
Local  No.  980,  AFL-CIO,  or  any  other  labor  organ- 
ization of  our  employees  by  discharging,  laying  off, 
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refusing  to  re-employ,  or  in  any  other  manner  dis- 
criminating in  regard  to  the  hire,  tenure  of  em- 
plojnuent,  or  any  other  term  or  condition  thereof, 
of  any  of  our  employees  or  any  applicant  for  em- 
ployment. 

We  Will  Not  in  any  other  maimer  interfere  mth, 
restrain,  or  coerce  our  employees  in  the  exercise  of 
the  right  to  self-organization,  to  form  labor  organ- 
izations, to  join  or  assist  General  Truck  Drivers, 
Warehousemen  and  Helpers  Union,  Local  No.  980, 
AFL-CIO,  or  any  other  labor  organization,  to 
bargain  collectively  through  representatives  of  their 
owm  choosing,  and  to  engage  in  concerted  activities 
for  the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection,  or  to  refrain  from  any 
or  all  such  activities,  except  to  the  extent  that  such 
right  may  be  affected  by  a  valid  agreement  requir- 
ing membership  in  a  labor  organization  as  a  condi- 
tion of  employment,  as  authorized  in  Section  8  (a) 
(3)  of  the  Act. 

We  Will  make  whole  the  following  employees  for 
any  loss  suffered  as  a  result  of  the  discrimination 
against  them: 

1.  Orice  Storey. 

2.  Gloria  Pate  DeFont. 

3.  Elsie  Dickerson. 

4.  All  employees  named  in  Appendix  B  of  the 
Intermediate  Report  of  the  Trial  Examiner,  a  copy 
of  which  is  attached  hereto  and  made  a  part  hereof. 

All  our  employees  are  free  to  become  or  remain 
members  of  the  above-named  labor  organization,  or 
any  other  labor  organization,   or  to  refrain   from 
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such  membership  except  to  the  extent  that  such 
2-ight  may  be  affected  hy  an  agreement  requiring 
membership  in  a  labor  organization  as  a  condition 
of  employment,  as  authorized  in  Section  8  (a)  (3) 
of  the  Act.  We  will  not  discriminate  in  regard  to 
hire  or  tenure  of  employment  or  any  term  or  condi- 
tion of  employment  against  any  employee  because 
of  membership  or  nonmembership  in  or  activity  on 
behalf  of  any  such  labor  organization. 

Dated 

Sebastopol  Apple  Growers  Union. 

By    

(Representative)    (Title) . 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 


[Title  of  Board  and  Causes.] 

MOTION  BY  CHARGING  PARTY  TO  REOPEN 
THE  RECORD  AND  FOR  WITHDRAWAL 
OF  CHARGE,  OR  IN  THE  ALTERNATIVE 
TO  DISMISS  THE  COMPLAINT 

Now  comes  the  Charging  Party  above  named, 
General  Truck  Drivers,  Warehousemen  and  Help- 
ers Union,  Local  No.  980,  by  its  attorneys,  Tobriner, 
Lazarus,  Brundage  &  Neyhart,  and  moves  the  Board 
to  reopen  the  record  herein  for  the  purpose  of  per- 
mitting the  Charging  Party  to  withdraw  the  Charge, 
or  in  the  alternative  to  permit  the  Charging  Party 
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to  move  to  dismiss  the  Complaint,  or  in  the  further 
alternative  the  Charging  Party  moves  the  Board 
to  permit  it  to  withdraw  the  charge  without  reopen- 
ing the  record  for  the  following  reasons: 

1.  The  Complaint  alleges  inter  alia  that  the  Re- 
spondent, on  October  15,  1954,  discriminatorily  laid 
off  a  number  of  employees  whose  names  are  set 
forth  in  the  appendix  to  the  Complamt,  and  at 
various  dates  discriminatorily  discharged  three  in- 
di^dduals  named  in  the  Complaint,  and  also  engaged 
in  acts  of  interference  with  the  employees'  rights 
imder  the  Act. 

2.  That  the  Complaint  alleges  that  the  purpose 
of  the  alleged  discriminatory  layoff  was  to  inter- 
fere w^ith  and  affect  the  results  of  a  representation 
election  held  on  October  19,  1954,  about  four  days 
after  the  layoff. 

3.  That  recently  and  since  the  hearing  was  closed 
in  this  matter,  the  Charging  Party  and  the  Re- 
spondent have  reached  an  agreement  imder  and 
whereby  Respondent  has  recognized  th(^  Charging 
Party  as  the  collective  bargaining  agent  for  the 
employees  of  Respondent,  and  therefore  it  will  not 
be  necessary  to  count  the  challenged  ballots  of  the 
employees  involved  in  the  layoff  or  to  have  a  certi- 
fication from  the  Board. 

4.  That  the  Charging  Party  and  Respondent 
have  also  agreed  that  the  individuals  named  as  al- 
leged discriminatees  in  ^^ Appendix  A"  of  tlie  Com- 
plaint and  the  three  individuals  alleged  as  having 
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l)een  discriminatorily  discharged  slmll  be  placed 
upon  a  preferential  hiring  list  except  for  a  certain 
number  of  individuals  whose  principal  employment 
during  the  1954  processing  season  was  at  canneries 
other  than  Respondent  and  one  individual  alleged 
to  have  been  laid  off  who  completed  the  1954  season 
and  worked  part  of  the  1955  season  until  she  quit; 
that  such  individuals  on  such  preferential  hiring 
list  are  to  be  given  notice  when  Respondent  first 
begins  accepting  applications  for  the  processing 
season  in  1956  of  the  fact  that  employment  is  avail- 
able to  them  and  of  their  right  to  apply  for  such 
employment  within  one  week  of  such  notification. 

5.  That  the  Charging  Party  and  Respondent 
have  also  agreed  that  the  Charging  Party  will  ob- 
tain waivers  from  all  of  the  alleged  discriminatees 
with  respect  to  any  claims  for  possible  back  pay; 
that  there  is  a  serious  question  as  to  whether  any 
of  the  alleged  discriminatees  are,  in  fact,  entitled 
to  back  pay  and  if  so  the  amounts  to  which  they 
may  be  individually  entitled  are  so  small  as  not  to 
warrant  further  expenditure  of  time  and  money 
for  the  purpose  of  determining  the  amounts,  if 
any,  to  which  they  might  be  entitled. 

6.  That  the  foregoing  agreement  and  arrange- 
ment between  the  Charging  Party  and  the  Respond- 
ent will  and  does  effectuate  the  policies  of  the  Act 
which  has  as  its  imderlying  purpose  the  stabiliza- 
tion of  labor  relations  and  that  such  arrangements, 
agreements,  procedures  and  methods  of  resolving 
the  dispute  and  the  alleged  unfair  labor  practices 
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are  compatible  with  any  possible  remedy  which  the 
Board  might  possibly  order. 

7.  That  no  good  purpose  would  be  served  and  the 
national  policy,  as  set  forth  by  Congress  in  the  Act, 
will  not  be  fulfilled  if  this  proceeding  continues 
with  the  attendant  consumption  of  time  through 
further  protracted  litigation  and  the  possible  filing 
of  exceptions. 

"Wherefore,  the  Charging  Party  respectfully  re- 
quests that: 

(1)  The  record  herein  be  reopened  for  the  pur- 
pose of  permitting  it  to  make  the  aforesaid  mo- 
tions to  withdraw  the  charge  or,  in  the  alternative, 
to  dismiss  the  Complaint;  or 

(2)  in  the  further  alternative  that  the  Board 
grant  the  Charging  Party's  motion  herein  to  with- 
draw the  charge. 

Dated:  March  9,  1956  at  San  Francisco,   Calif. 

Respectfully  submitted, 

GENERAL  TRUCK  DRIVERS,  WAREHOUSE- 
MEN AND  HELPERS  UNION,  LOCAL  NO. 
980,  I.B.T.C.W.  &  H.  OF  AMERICA,  AFL, 

By    TOBRINER,    LAZARUS,    BRUND- 
ACIE  &  NEYHART, 

/s/  By    STANLEY  NEYHART, 
Its  Attorneys. 

Respondent,  by   its  counsel,   Severson,   Davis   & 
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Larson   and  Nathan   R.   Berke,   hereby  joins   and 
eoncnrs  in  the  foregoing  Motion. 

Respectfully  submitted, 

SEBASTOPOL  APPLE  GROWERS 
UNION, 

W  SEVERSON,  DAVIS  &  LARSON, 

/s/  By   NATHAN  R.  BERKE, 
Its  Attorneys. 


I 


I 


[Title  of  Board  and  Causes.] 

ERRATUM 

On  page  23,  line  10  of  Intermediate  Report  in 
the  above-entitled  case,  after  night  shift  and  before 
which  was,  insert  the  following,  which  was  omitted 
from  the  stencil: 

as  early  as  possible,  Manager  Martini  gave  in- 
structions for  the  supervisors  to  make  a  selec- 
tion of  employees  for  retention  on  the  single 
shift. 

Dated  this  19th  day  of  March,  1956. 

/s/  JAMES  R.  HEMINOWAY, 

Trial  Examiner. 


[Title  of  Board  and  Causes.] 

ORDER 

An  Intermediate   Report  having  issued  in  this 
proceeding  on  March  7,  1956,  in  which  the  Trial 
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Examiner  found  certain  unfair  labor  practices  and 
reconunended  a  remedy,  the  Charging  Party  having 
jBLled  a  motion  to  reopen  the  record  to  permit  mth- 
drawal  of  the  charge  or  to  dismiss  the  complaint 
because  of  an  agreement  between  the  Charging 
Party  and  the  Respondent,  the  General  Counsel 
ha^dng  filed  opposition  to  the  motion,  and  the  Board 
having  reconsidered  the  matter, 

It  Is  Hereby  Ordered  that  the  motion  be,  and  it 
hereby  is,  denied  because  it  does  not  appear  that  it 
will  effectuate  the  policies  of  the  Act  to  close  the 
case  on  the  basis  outlined  in  the  motion. 

Dated,  Wasliington,  D.  C,  April  11,  1956. 

By  direction  of  the  Board: 

FRANK  M.  KLEILER, 
Executive  Secretary. 


[Title  of  Board  and  Causes.] 

ANSWER  OF  CHARGING  PARTY  TO  OPPO- 
SITION OF  COUNSEL  FOR  GENERAL 
COUNSEL  TO  MOTION  TO  REOPEN  THE 
RECORD  AND  FOR  WITHDRAWAL  OF 
CHARGE,  OR,  IN  THE  ALTERNATIVE, 
TO  DISMISS  THE  COMPLAINT 

Opposition  of  the  General  Coimsel  to  the  above- 
described  motion  of  the  charging  party  having  here- 
tofore been  filed  and  sensed  upon  charging  paiiy, 
charging  party  hereby  answers  said  opposition  in 
the  following  respects: 
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1.  Counsel  for  General  Counsel  alleges  the  agree- 
ment between  the  charging  party  and  the  respond- 
ent for  i>referential  hiring  does  not  fulfill  the  re- 
quirements of  the  Act,  ^^that  to  remedy  the  imfair 
lal>or  i)ractices  so  foimd,  the  employees  so  discrim- 
inated against  be  made  whole  and  all  employees  be 
assured  of  the  rights  guaranteed  them  in  the  Act 
by  the  posting  of  appropriate  notices." 

The  agreement  does  fulfill  the  requirements  of  the 
Act  in  that  the  alleged  discriminatees  are  to  be 
placed  upon  a  preferential  hiring  list  and  rehired 
by  the  charged  employer.  The  basic  objective  of  the 
charging  party  in  this  dispute  was  to  obtain  rein- 
statement of  the  alleged  discriminatees  in  order  to 
enable  them  to  continue  to  work  in  their  jobs.  This 
objective,  coupled  with  the  demand  for  recognition 
based  upon  the  majority  representation  of  the 
union,  was  indeed  the  reason  and  purpose  of  a  long, 
bitter  and  difficult  strike.  To  contend  that  the  re- 
quirements of  the  Act  are  not  fulfilled  because 
employees  are  not  ^^made  whole,"  and  to  fasten 
upon  possible  back  pay  as  the  prime  issue  in  this 
instance  is  to  distort  the  purpose  of  the  Act  and 
the  sought  objectives  of  the  charging  party  under- 
taken to  effectuate  the  Act. 

The  charging  party,  through  the  expenditure  of 
great  efforts  and  sums,  has  made  possible  the  ac- 
complishment of  these  objectives.  It  has  brought 
about  the  preferential  hiring  of  those  very  employ- 
ees for  whom  it  filed  charges.  It  has  brought .  about 
the   recognition    of    the   union    as  the   bargaining 
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agency.  It  has  brought  al)out  the  recognition  of 
the  rights  guaranteed  to  the  employees  by  the  Act. 
The  charging  party  accomplished  these  objectives 
only  over  a  period  of  time  extending  from  October, 
1954  to  April,  1956.  At  this  late  date,  it  is  imfor- 
timate  that  the  process  of  the  Board,  so  long  con- 
tinued Avitliout  result,  should  l^e  invoked  in  a  man- 
ner to  prevent  the  conclusion  of  this  dispute.  It  is 
particularly  ill-advised  tliat  this  inteiiDosition  of  the 
Boai'd  occur  at  a  time  when  the  caniiing  season  of 
1956  will  soon  commence  so  that  the  rights  of  the 
employees  will  again  ])e  midetennined  during  an- 
other season.  Nor  is  there  any  cei'tainty  that  such 
a  situation  will  not  continue  for  a  long  period  of 
time,  thereby  negating  the  accomplishments  of  the 
charging  pai'ty  in  bringing  about  a  solution  of  this 
problem. 

We  respectfully  submit  that  tlie  i^ui^^ose  of  the 
Aot  can  be  defeated  hy  insistence  upon  secondary 
and  ancillary  procedures  which  do  not  touch  the 
])asic  problem:  the  employment  of  these  cannery 
workers. 

To  the  extent  that  the  General  Coimsel  complains 
of  the  fact  that  the  settlement  does  not  pro\ide  the 
employees  be  assured  of  the  rights  guaranteed  them 
in  the  Act  by  the  posting  of  appropriate  notices,  the 
charging  party  su])mits  that  the  em]>loyees  are  now 
well  infoiTued  that  the  rights  guaranteed  them  in 
the  Act  have  been  recognized.  The  settlement  agree- 
ment has  had  the  most  wide-spread  })ublicity  not 
only  ill  IIk^  Sebasto])(>l  ar(^a,  ))ut  throughout  tlie 
state  of  California.  Each  of  the  iuvolvi^d  em])loyees 
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has  bc^en  informed  and  assured  that  his  emx>]oy- 
ment  rights  are  now  protected.  The  emjiloyer  has 
recognized  that  it  must  not  engage  in  the  future 
in  unfair  labor  practices. 

Furthermore,  the  charging  party  is  informed  and 
believes,  and  upon  such  information  and  belief  al- 
leges, that  the  employer  would  have  no  objection 
to  the  posting  of  appropriate  notices  to  the  extent 
that  it  recognizes  the  union,  that  it  will  grant  pref- 
erential rehiring  to  the  employees  involved,  that 
it  toII  not  engage  in  the  future  in  imf air  labor  prac- 
tices and  will  otherwise  abide  by,  and  conform  to, 
the  settlement  agreement.  Under  such  circumstances, 
it  is  straining  at  a  minor  provision  of  the  Act  to 
attempt  to  upset  an  all-important  settlement  agree- 
ment because  formal  appropriate  notices  have  not 
been  posted. 

2.  The  General  Counsel  alleges  that  the  "facts 
indicate  that  the  amount  of  back  pay  to  which  these 
employees  would  be  entitled  constitutes  a  substan- 
tial sum  of  mxoney."  The  allegation  of  counsel  is 
conjecture  only.  In  the  first  instance,  many  of  the 
involved  employees  have  waived  their  rights  to  any 
back  pay  since  obviously  such  employees  were  far 
more  interested  in  immediate  employment  that  spec- 
ulative back  pay  which  could  be  obtained  only  after 
years  of  litigation.  In  the  second  instance,  the  nmn- 
ber  of  employees  who  would  be  in  a  position  to 
collect  back  pay  is  conjectural,  since  the  charging 
party's  records  show  that  over  one-half  of  such 
individuals  have  left  the  area  and  cannot  be  located. 


Belmiimis  BmriL  rs. 


Jb.  Ae  Hsri.  iBstaoiKv  ^  ^  ■rtimiin  to  iriiat  cxfant 
waA  ei^iflmes  msgj  luwe  ofatadoKd  odio'  anpioy- 
9i0ic^  lAoA  wiwdd  mliT  tte  inlrrim  wmmgs, 
;&L  the*  f onrA  inslazice:^  Ae  <ntf  olqeetk»  lAkh 

Ibs  been  made  of  21^  kind  <»*  nsEtnie  enwnatps 
frwft  a.  3nan  gxoop  of  leas  diazL  ei^ht  ^n^oyees^ 
w^  -  -  deir  ©wn  poimeal  purposes  ividiin  tte 
iizi.^_    -  »i  piqfKv  ae^  to  ^dbonaaB  it. 

3L  Grasset  allege  that  die  mse  ^Lict  tbat  re- 
^poodast  las  grasted  re^igifitmi  and  a  eoncraet 
ti»  fbtt  ffargfiig  por^  is  no*  jastifialmi  fiR*  de- 
emplofees  «€  back  peer  and  Hie  aaBsiiranee 
pi»tii^  €€  a|j|igm«iate  notiees  Hiat  unfair 
Iah»*  prartiecs  w^soid  soi  be  lepeatied. 

.^  to  Hie  deprivatim  et  baek  pay,  we  sobtrnt  that 
fte  dqni^atkiB  c^  jobs  a?  abore  set  f oTt}i  \s  far 
iBore  ioipoirtaiit.  As  to  Hie  aaearaxkee  of  ri^dB 
ftroo^  Hie  posting  of  iM^iees,  we  sabamt  as  abore 
«*&€&,  tikat  appropriate  nodees  niaj  be  posted  l^ 
Hk^  onpfeyer  as  abo^e  alleged^  azid  Hiat  in  a 
ew^axtf  saA  posting  is  formal  and  pooeedmal  on... 

We  siibMt  H»t  tbe  Aaa^nz  portr  has  b<^  . 
rtt^iOy  aad  pcnaritT  eotieenked  in  Hqs  isBoe  ar  : 
wmdd »t  umliit.ile  anf  setlfasmt  Hiat  it  was  n^ 
psstti^  wMdd  efertMiito  Hie  pvposcs  of  tlie  A  ^. 
GoOeeti^  hfuywrnng  las  been  estadblifliied;  ind :  - 
trial  strife  h^:^  Vi=n  eaded  Peaeefiol  pfoeedmes  for 
preventing  vene^  by  Hk  enqilojrer  wiHi 

fegitfPiate  rigkls  ^  Hk  eoqdoyees  bare  been  set  up. 
These  are  Hie  base  porpMes  of  the  AeL  Thi?  e»  - 
leetire  borgaiBing  eootiaefc  is  Hie  first  m  Hie 


» 
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of  this  area.  It  was  consummated  only  after  tre- 
mendous effort  and  sacrifice. 

The  charging  party  appreciates  that  the  Board 
has  attempted  to  effectuate  the  policies  of  the  Act, 
but  it  must  point  out  that  the  necessarily  slow  pro- 
cedures involved  did  not  effectuate  these  basic  pur- 
poses until  such  time  as  the  charging  party  itself 
brought  about  their  fulfillment.  The  charging  party 
sulDmits  in  all  sincerity  that  it  does  not  now  lie 
with  the  General  Counsel  to  attempt  to  impair  the 
industrial  peace  which  the  charging  party  has 
finally  achieved. 

Dated  at  San  Francisco,  California,  this  13th  day 
of  April,  1956. 

TOBRTNER,  LAZARUS, 
BRUNDAGE  &  NEYKART, 
/s/  By  MATHEW  O.  TOBRTNER, 

Attorneys  for  Charging  Party. 


[Title  of  Board  and  Causes.] 

MOTTON  TO  RECONSIDER,  MODIFY  OR  SET 
ASIDE  ORDER  OF  BOARD 

The  Board  having  heretofore  issued  its  OiTler 
that  the  Motion  to  Reopen  the  Record  For  the 
Withdrawal  of  Charge,  or,  in  the  Altcn-native,  to 
Dismiss  the  Complaint  in  the  abov(^-entitl(H]  mattc^r 
be  denied,  such  ovAvv  being  dated  April  11,  Ifirxli, 
and  opjKisition  of  G(^neral  Counsel  to  thio  above  de- 
s(u-il>ed  Motion  having  be(^n  filed,  the  Answer  of  the 
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Charging  Party  to  said  opposition  having  been 
filed,  Charging  Party  hereby  requests  that  the  mat- 
ter be  reconsidered;  tliat  the  Order  be  modified 
or  set  aside  for  the  folloAving  reasons: 

1.  Charging  Painty  filed  an  Answer  to  the  oppo- 
sition of  Counsel,  l)ut  it  is  evident  that  the  Answer 
and  the  Order  of  the  Board  crossed  in  the  mail. 

2.  The  allegations  of  the  Answer  of  the  Charging 
Party  to  the  opposition  of  the  Oeneral  Coimsel 
should  be  considered  by  the  BoaM  and  weighed  by 
it  in  order  that  the  matter  l)e  properly  resolved. 

3.  For  the  additional  reasons  stated  in  the  An- 
swer we  request  that  the  Motion  to  Reopen  the 
Record  and  for  the  "Withdrawal  of  the  Charge,  or 
in  the  Alternative,  to  Dismiss  the  Complaint,  be 
granted. 

Dated  at  San  Francisco,  California,  this  20th  day 
of  April,  1956. 

Respectfully  sul)mitted. 

TOBRIXER,  LAZ^iRUS, 
BRUXDAGE  &  NEYHART, 
/s/  By  MATHEW  O.  TOBRINER, 

Attorneys  for  Charging  Party. 


I 
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United  States  of  America 
Before  tlie  National  Labor  Relations.  Board 

Case  No.  20-CA-1035 

SEBASTOPOL  Al^PLE  OROA\rERS  UNION  and 
GENERAL  TRUCK  DRIVERS,  WARE- 
HOUSEMEN AND  HELPERS  UNION, 
LOCAL  No.  980,  AFL-CIO. 

Case  No.  20-RC-2637 

SEBASTOPOL  APPLE  GROWERS  UNION, 
Employer,  and  GENERAL  TRUCK  DRIV- 
ERS, WAREHOUSEMEN  AND  HELPERS 
UNION,  LOCAL  No.  980,  AFL-CIO,  Peti- 
tioner. 

DECISION  AND  ORDER 
On  March  7,  1956,  Trial  Examiner  James  R. 
Hemingway  issued  his  Intermediate  Report  in  the 
albove-entitled  proceedings,  finding  that  the  Re- 
spondent had  engaged  in  and  was  engaging  in  cer- 
tain im.fair  labor  practices,  and  recommending  that 
it  cease  and  desist  therefrom  and  take  certain  af- 
firmative action,  as  set  forth  in  the  copy  of  the 
Intermediate  Report  attached  hereto.  The  Inter- 
mediate Report  also  embodied  the  Trial  Examiner's 
findings  with  respect  to  the  representation  case. 
Thereafter,  the  Respondent  filed  exceptions  and  a. 
supporting  brief. 

The  Board '  has  reviewed  the  rulings  of  the  Trial 


^  Pursuant  to  the  provisions  of  Section  3  (b)  of 
the  National  Labor  Relations  Act,  the  Board  has 
delegated  its  powers  in  connection  with  this  case 
to  a  three-member  panel. 
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Examiner  made  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are 
hereby  affirmed.  The  Board  has  considered  the  In- 
termediate Report,  the  exceptions,  the  supporting 
brief,  and  the  entire  record  in  this  case,  and  adopts 
the  Trial  Examiner's  findings,"  conclusions,  and 
recommendations. 

1.  The  Respondent  alleges  bias  and  prejudice  on 
the  part  of  the  Trial  Examiner.  We  have  carefully 
scrutinized  the  entire  record  and  find  no  support 
for  these  allegations. 

2.  On  June  7,  1957,  the  Respondent  and  the 
Union  jointly  reqiiested  x>ennission  for  ^rithdraAval 
of  the  pending  representation  case  on  the  ground 
that  for  the  past  2  years,  a  collective  bargaining 
agreement  has  been  in  effect  between  them  and 
that  no  further  issues  exist  with  respect  to  that 
case.  We  shall  grant  the  request. 

Order 
Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 


^  We  note  the  following  inadvertencies  in  the  In- 
termediate Report,  which,  however,  do  not  affect 
the  Trial  Examiner's  conchisions  or  our  agTcement 
Avith  them.  The  Intemiediate  Report  states  at  one 
point  that  many  imion  advocates  were  kno\\TL  to 
the  Respondent  before  Octol>er  14,  1955;  the  date 
should  ])e  October  14,  1954.  At  footnote  42,  the 
Trial  Examiner  states  the  R<^s])ondent's  inventoiy 
as  of  June  30,  1952;  this  date  should  be  June  30, 
1954.  Furt.hei*,  in  the  same  footnote  there  is  refcu*- 
ence  to  a  difference  of  39,970  c<ases;  the  figure 
should  be  39,770. 
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Act,  as  amended,  the  National  Labor  Relations 
Board  hereby  orders  that  the  Respondent,  Sebasto- 
pol Apple  G-rowers  Union,  its  officers,  agents,  suc- 
cessors, and  assigns,  shall 

1.  Cease  and  desist  from: 

(a)  Discouraging  membership  in  General  Truck 
Drivers,  Warehousemen  and  Helpers  Union,  Local 
No.  980,  AFL-CIO,  or  any  other  labor  organization 
of  its  employees  by  discriminating  in  regard  to 
their  hire  or  tenure  of  employment  or  any  term  or 
condition  of  employment;  and 

(b)  Requiring  applicants  for  employment  to  an- 
swer any  question  concerning  their  union  member- 
ship; and 

(c)  By  threats  of  reprisal,  imlawful  interroga,- 
tion,  or  in  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  their  right  to  self-organization,  to  form,  join  or 
assist  ^ho^  aforesaid  labor  organization  or  any  other 
labor  organization,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  en- 
gage in  concerted  activities  focr  the  purpose  of  col- 
lective bargaining  or  other  mutual  aid  or  protec- 
tion, or  to  refrain  from  any  or  all  such  activities 
except  to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  emxoloyment  as  au- 
thorized in  Section  8  (a)   (3)  of  the  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 
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(a)  Make  whole  Oriee  Storey,  Gloria  Pate  De 
Font,  Elsie  Dickerson,  and  each  of  the  employees 
whose  names  are  listed  in  Appendix  B  attached 
to  the  Intermediate  Report  for  any  loss  they  may 
have  suffered  as  a  result  of  the  Respondent's  dis- 
crimination against  them,  in  the  mamier  set  forth 
in  the  section  of  the  Intermediate  Report  entitled 
^^The  remedy"; 

(b)  Preser^^e  and  make  available  to  the  Board 
or  its  agents,  upon  request,  for  examination  or 
copying,  all  personnel  payroll  records,  time  cards, 
social  security  payment  records,  employees'  income 
tax  report  records,  and  all  other  records  and  re- 
ports necessary  to  analyze  the  amoimt  of  l3ack  pay 
due  imder  the  terms  of  this  Order; 

(c)  Post  at  its  plant  at  Sebastopol,  California, 
copies  of  the  notice^  attached  to  the  Intennediate 
Report  and  marked  Appendix  C,  to  Avhich  shall  be 
attached  copies  of  the  list  attached  to  the  Interme- 
diate Report  and  marked  Appendix  B.  Copies  of 
such  notice  and  list  to  be  furnished  by  the  Regional 
Director  for  the  Twentieth  Region,  shall,  after 
being  duly  signed  by  an  authorized  representative 


^  This  notice,  however,  shall  he  and  it  hereby  is 
amended  by  striking  from  the  first  ]niragTaph 
tluMTof  the  words  ^^Recommendations  of  a  Trial 
Examiner"  and  substituting  in  lieu  thereof  the 
words  "A  Decision  and  Order."  In  the  event  that 
this  Order  is  enforced  by  a  decree  of  a  ITuitt^d 
States  Court  of  Appeals,  there  shall  ))e  substituted 
for  the  words  ''Pursuant  to  a  Decision  and  Order" 
the  words  ''Pursuant  to  a  Decree  of  the  I^uitc^d 
States  Court  of  Appeals  Enforcing  an  Order." 
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of  tlio  Respondent,  be  posted  by  the  Respondent 
inunediately  upon  receipt  thereof,  and  be  main- 
tained by  it  for  a  period  of  60  consecutive  days 
thereafter  in  conspicuous  places,  including  all 
places  where  notices  to  employees  are  customarily 
posted.  Reasonable  steps  shall  be  taken  by  the  Re- 
spondent to  insure  that  said  notices  and  lists  are 
not  altered,  defaced,  or  covered  by  any  other  mate- 
rial. 

(d)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region,  in  writing,  within,  ten  (10)  days  from 
the  date  of  this  Order  of  what  steps  the  Respond- 
ent has  taken  to  comply  herewith. 

It  Is  Further  Ordered  that  the  joint  request  of 
the  Petitioner  and  Employer  to'  Avithdraw  the  peti- 
tion in  Case  No.  20-RC-2637  be,  and  it  hereby  is, 
granted. 

Dated,  Washington,  D.  C,  August  27,  1957. 

BOYD  LEEDOM,  Chairman, 
ABE  MURDOCK,  Member, 
STEPHEN  S.  BEAN,  Member, 
[Seal]         NATIONAL    LABOR    RELATIONS 
BOARD. 
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United  States  Court  of  Api^eals 
for  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 

SEBASTOPOL  APPLE  GROWERS  UNION, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Ex- 
ecutive Secretary,  duly  authorized  by  Section  102.84, 
Rules  and  Regulations  of  the  National  Labor  Rela- 
tions Board — Series  6,  as  amended,  hereby  certifies 
that  the  documents  annexed  hereto  constitute  a  full 
and  accurate  transcript  of  the  entire  record  of  a 
consolidated  proceeding  had  ])efore  the  Board  and 
known  upon  its  records  as  Case  Nos.  20-CA-1035 
and  20-RC-2637,  respectively. 

Fully  enumerated,  said  docimients  attached  hereto 
are  as  follows: 

1.  Stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  James  R.  Hemingway  on 
July  19,  20,  21,  22,  25,  26,  27,  28,  August  3,  14,  15, 
29,  Septeml)er  8,  9,  12,  13,  14,  15,  16,  21,  22,  23, 
October  12,  13,  14,  15  and  17,  1955,  together  with 
all  exhibits  introduced  in  evidence  and  rejected  ex- 
hibits. 

2.  General  Counsel's  letter  dated  November  18, 
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1955  moving  to  i-eopen  the  i-ecord  for  tlie  piuiXKse 
of  introducing  in  evidence  certain  letters, 

3.  Resix>ndent's  letter  dated  Xoveml^er  21,  1955, 
opposing  Grenei-al  Coiuisers  motion  to  reopen  the 

record. 

4.  Copy  of  Trial  Examiner's  niling  denying 
General  Counsel's  motion  to  i-eopen  the  i-ecord, 
dated  Xavember  2^.   19''. 

5.  Copy  of  Trial  Examiner's  notice  of  intention 
to  coii-ect  ti'anscript  of  testimony,  dated  Deceml^er 
6,  1955. 

6.  Copy  of  Trial  Examiner^s  nding  on  R^six)nd- 
eiit's  objection  to  pi-oix>sed  corrections  and  order 
connecting  ti'anscript  of  testimony,  dated  February 

29,  1956. 

7.  Copy  of  Trial  Examiner's  Intennediate  Re- 
X>oi't  and  Reconunended  Order,  dated  ilarch  7,  1956, 

(aimexed  to  item  17  hereof). 

S.  Joint  ilotion  of  Genei*al  Tiiick  Drivei'^  TTare- 
housemen  c^'  Helpei-s  Union,  Local  980,  AFL-CIO 
(hereinafter  called  Charging  Pai-ty)  and  Respond- 
ent to  reopen  the  i^ecord  and  for  withdi-awal  of 
charge,  or,  in  the  alternative,  to  dismiss  the  com- 
plaint, dated  March  9,  1956. 

9.  Copy  of  Trial  Examiner  Hemiiig-way's  erra- 
tum dated  March  19,  1956. 

10.  Copy  of  General  Comisel's  opposition  to 
joint  motion  of  Charging  Paity  and  Respondent 
to  reopen  the  record  and  for  withdrawal  of  charge, 
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or,   in   the   alternative,   to   dismiss   the   complaint, 
dated  March  22,  1956. 

11.  Copy  of  Board's  order  denying  Charging 
Party's  motion  to  reopen  the  record  to  pemiit  mth- 
draAval  of  charge,  or,  in  the  alternative,  to  dismiss 
the  complaint,  dated  April  11,  1956. 

12.  Charging  Party's  answer  to  General  Comi- 
sel's  opposition  to  Charging  Party's  motion  to  re- 
open the  record  and  for  mthdrawal  of  charge,  or, 
in  the  alternative,  to  dismiss  the  complaint,  dated 
April  13,  1956. 

13.  Charging  Party's  motion  to  reconsider,  mod- 
ify or  set  aside  order  of  Board,  dated  April  20, 
1956. 

14.  Respondent's  letter,  dated  April  23,  1956, 
joining  in  the  Charging  Party's  motion  to  recon- 
sider, modify  or  set  aside  order  of  Board. 

15.  Copy  of  Board's  order  denying  Charging 
Party's  motion  to  reopen  the  record  to  pennit 
withdrawal  of  the  charge,  or  to  dismiss  the  com- 
plaint, dated  May  3,  1956. 

16.  Copy  of  Respondent's  exceptions  to  Inter- 
mediate Report  and  Recommended  Order  received 
May  28,  1956. 

17.  Copy  of  Decision  and  Order  issued  l)y  the 
National  Labor  Relations  Board  on  Augiist  27,  1957, 
with  Intermediate^  Report  and  Recommended  Order 
annexed. 

In  Testimony  Whereof,  the  Executive  Secretaiy 
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of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
his  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  city  of  Washington,  Dis- 
trict of  Columbia,  this  25th  day  of  July,  1958. 

[Seal]        /s/  FRANK  M.  KLEILER, 

Executive   Secretary,   National 
Labor  Relations  Board. 


[Endorsed] :  No.  16117.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  Sebasttopol  Apple 
Growers  Union,  Respondent.  Transcript  of  Record. 
Petition  for  Enforcement  of  an  Order  of  the  Na- 
tional Labor  Relations  Board. 

Piled:  August  4,  1958. 

/s/  PAUL  P.  O^BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16117 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 

SEBASTOPOL  APPLE  GROWERS  UNION, 

Respondent. 

PETITION  FOR  ENFORCEJVIENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR 
RELATIONS    BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant  to 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.  S.  C,  Sees.  151,  et  seq.),  respect- 
fully petitions  this  Court  for  the  enforcement  of  its 
Order  against  Respondent,  Sebastopol  Apple  Grow- 
ers Union,  its  officers,  agents,  successors,  and  as- 
signs. The  consolidated  proceeding  resulting  in  said 
Order  is  known  upon  the  records  of  the  Board  as 
"Sebastopol  Apple  Growers  Union  and  General 
Truck  Drivers,  Warehousemen  and  Helpers  Union, 
Local  No.  980,  AFL-CIO,"  Case  No.  20-CA-1035; 
and  "Se1>astopol  Apple  Growers  Union  Employer 
and  General  Truck  Drivers,  Warohousomen  and 
Hc^lpers  Union,  Local  No.  980,  AFL-CIO  Peti- 
tioner," Case  No.  20-RC-2637. 


Sebastopol  Apple  Groivers  Union  207 

In  support  of  this  petition  the  Board  respectfully 
shows : 

(1)  Respondent  is  a  California  corporation  en- 
gaged in  business  in  the  State  of  California,  within 
this  judicial  circuit  where  the  unfair  labor  practices 
occurred.  This  Court  therefore  has  jurisdiction  of 
this  petition  by  virtue  of  Section  10  (e)  of  the 
National  Labor  Relations  Act,  as  amended. 

(2)  Upon  due  proceedings  had  before  the  Board 
in  said  matter,  the  Board  on  August  27,  1957,  duly 
stated  its  findings  of  fact  and  conclusions  of  law, 
and  issued  an  Order  directed  to  the  Respondent, 
its  officers,  agents,  successors,  and  assigns.  On  the 
same  date,  the  Board's  decision  and  Order  was 
served  upon  Respondent  by  sending  a  copy  thereof 
postpaid,  bearing  Grovemment  frank  by  registered 
mail,  to  Respondent's  counsel. 

(3)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is 
certifying  and  filing  with  this  Court  a  transcript 
of  the  entire  record  of  the  consolidated  proceeding 
before  the  Board  upon  which  the  said  Order  was 
entered,  which  transcript  includes  the  pleadings, 
testimony  and  evidence,  findings  of  fact,  conchisions 
of  law,  and  the  Order  of  the  Board  sought  to  be 
enforced. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  peti- 
tion and  transcript  to  be  served  upon  Respondent 
and  that  this  Court  take  jurisdiction  of  the  pro^ 
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ceeding  and  of  the  questions  determined  therein 
and  make  and  enter  upon  the  pleadings,  testimony 
and  evidence,  and  the  proceedings  set  forth  in  the 
transcript  and  upon  the  Order  made  thereupon  a 
decree  enforcing  those  portions  of  the  Board's  said 
order  which  relate  specifically  to  tlie  Respondent 
herein,  and  requiring  Respondent,  its  officers, 
agents,  successors,  and  assigns  to  comply  therewith. 
Dated  at  Washington,  D.  C,  this  25th  day  of 
July,  1958. 

/s/  THOMAS  J.  McDERMOTT, 

Associate  General  Coimsel,  Na- 
tional Labor  Relations  Board. 

[Endorsed] :  Filed  July  28, 1958.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT   OF  POINTS   ON  WHICH 
PETITIONER   INTENDS   TO   RELY 

In  this  proceeding  petitioner  National  Labor  Re- 
lations Board  will  rely  upon  the  following  points: 

1.  Substantial  evidence  on  the  record  considered 
as  a  whole  supports  the  Board's  conclusion  tliat 
respondent  interfered  with,  restrained,  and  coerced 
its  employees  in  violation  of  Section  8  (a)  (1)  of 
the  Act. 

2.  Substantial  evidence  on  the  record  considered 
as  a  wh()l(^  sii])])()Tt.s  the  Board's  conclusion   that 
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respondent  discrmiiiiatorily  discliarged  certain  of 
its  employees  in  violation  of  Section  8  (a)  (3)  and 
(1)  of  the  Act. 

Dated  at  Washington,  D.   C,  this  25th  day  of 
July,  1958. 

MAECEL   MALLET-PREVOST, 

Assistant  General  Counsel,  Na,- 
tional  Labor  Relations  Board. 

[Endorsed] :  Filed  July  28, 1958.  Paul  P.  O'Brien, 
Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION  FOR 
ENFORCEMENT 

Comes  now  respondent,  Sebastopol  Apple  Grow- 
ers Union,  and  for  its  answer  to  the  petition  for 
enforcement  herein  admits,  denies  and  avers  as 
follows : 

I. 

Respondent  admits  it  is  a  California  corporation 
engaged  in  business  in  the  State  of  California, 
which  is  within  this  judicial  circuit  but  denies  that 
it  committed  any  unfair  labor  practices. 

II. 

Answering  paragraph  (2),  respondent  admits  that 
proceedings  were  had  before  the  petitioner  in  the 
matter  referred  to  in  the  petition  and  that  on  Au- 
gust 27,  1957,  petitioner  issued  and  served  an  Order 
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upon  respondent.  Respondent  denies  that  petitioner 
acted  upon  due  proceedings  and  denies  that  peti- 
tioner duly  stated  its  findings  of  fact  and  conclu- 
sions of  laAv;  respondent  avers  that  tlie  findings  of 
petitioner  are  not  sup]X)rted  by  substantial  evi- 
dence on  the  record  considered  as  a  whole  and  are 
contrar}^  to  the  evidence;  that  the  conclusions  that 
respondent  violated  Section  8(a)(1)  and  (3)  of  the 
Act  are  not  supported  by  lawful  findings  or  any 
findings  and  are  contrary  to  Sections  7,  8,  9  and 
10  of  the  Act;  that  the  procedure  used  by  peti- 
tioner was  unfair  and  denied  respondent  due 
process  of  law  in  that  evidence  that  should  have 
been  excluded  was  admitted,  in  that  relevant  and 
material  evidence  that  was  offered  was  denied  ad- 
mission, in  that  petitioner  admitted  into  and  con- 
sidered as  evidence  a  written  statement  that  was 
improperly  obtained  in  Adolation  of  law,  and  in  that 
the  joint  motion  of  respondent  and  charging  party 
to  reopen  the  record  and  for  mthdrawal  of  the 
charge,  or,  in  the  alternative,  to  dismiss  the  com- 
plaint was  denied  by  petitioner  contraiy  to  law, 
arbitrarily,  and  without  a  fair  hearing  or  any  hear- 
ing; respondent  further  avers  that  the  Order  of 
petitioner  referred  to  in  said  paragraph  (2)  is  not 
supported  by  any  lawful  findings  of  fact  or  conclu- 
sions of  law,  and  that  said  Order  requires  affinna- 
tive  action  that  ^dolates  the  Act  and  that  Avill  not 
and  does  not  effectuate  the  purposes  of  the  Act. 

ITT. 

A7is\v(M'iiig  ])aragraph  (3),  respondent  avers  that 
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it  has  no  information  or  belief  on  the  siil>ject  suf- 
ficient to  enable  it  to  answer  the  allegations  con- 
tained therein,  and  placing  its  denial  on  said 
ground,  denies  each  and  CA'ery  such  allegation. 

Wherefore,  respondent  prays  that  this  Honorable 
Court  enter  a  decree  denyiiig  the  petition  and  re- 
fusing to  enforce  the  Order  of  petitioner  and  that 
such  Order  be  set  aside  in  its  entirety,  or  alterna- 
tively, that  the  Order  l>e  modified  in  the  respects 
the  same  may  be  foiuid  to  be  improper,  and  for 
such  other  and  further  relief  as  to  this  Honorable 
Court  may  seem  meet  in  the  premises. 

Dated:  September  18,  1958. 

NATHAN  R.  BERKE, 
SEVERSON,  DAVIS 

&  LARSON, 
/s/  By  NATHAN  R.  BERKE, 

Attorneys  for  Resi>ondent. 

Certificate  of  Ser^dce  Attached. 

[Endorsed] :  Filed  September  19,  1958.  Paul  P. 
O'Brien,  Clerk. 
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Before   the   National   Labor   Relations   Board 
Twentieth  Region 

Case  No.  20-CA-1035 

In  the  Matter  of :  Sebastopol  Ajiple  Growers  Union 
and  General  Truck  Drivers,  AVarehousemen 
and  Helpers  Union,  Local  No.  980,  AFL. 

Case  No.  20-RC-2637 

In  the  Matter  of:  Sebastopol  Apple  Growers  Union, 
Employer,  and  General  TiTick  Drivers,  Ware- 
housemen and  Helpers  Union,  Local  No.  980, 
LB.T.C.W.  &  H.  of  America,  AFL,  Petitioner. 

TRANSCRIPT  OF  PROCEEDINGS 

Courtroom  No.  3,  Sonoma  Count}^  Couii:  House, 
Santa  Rosa,  California,  Tuesday,  July  19,  1955. 

Pursuant  to  notice,  the  above-entitled  matter 
came  on  for  hearing  at  10  o'clock,  a.m. 

Before:  James  R.  Hcming'\vay,  Esq.,  Trial  Ex- 
aminer. 

Appearances :  David  Karasick  and  Rol>ei't  Magor, 
Esqs.,  630  Sansome  Street,  San  Francisco,  Califor- 
nia, appearing  on  behalf  of  tJie  General  Counsel, 
National  Labor  Relations  Board.  Messrs.  Severson, 
McCallum  &  Davis,  by  Nathan  R.  Berko,  Esq.,  38 
Sansome  Street,  San  Francisco  4,  California,  a])- 
pearing  on  bc^half  of  Selmstoix)l  A]:)ple  Growers 
Union,  the  Respondent.  W.  M.  Caldwell,  405  Mont- 
gomery Street,  San  Francisco,  California,  appear- 
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ing  on  l)ehalf  of  Sebastopol  Apple  Growers  Union, 
the  Respondent.  [2]^ 

■}f    *    *    -x-    -x- 

Mr.  Karasick:    I  call  Mr.  Roy  Rhodes. 

ROY  A.  RHODES 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows:   [45] 

r  Direct  Examination 

■X-     *     -x-     *     * 

Q.  (By  Mr.  Karasick) :    Mr.  Rhodes,  by  whom 
are  you  employed? 

A.  By  the  General  Truck  Drivers'  Local  980. 

Q.  And  what  is  your  position  with  that  union? 

A.  Secretary-Treasurer  and  Business  Manager. 

Q.  How  long  have  you  held  that  position? 

A.  Since  19 — January  the  13th,  1948,  I  believe. 


*     *     -K-     *     -X- 


Q.     Do  you  laiow  Mr.  Elmo  Martini? 

A.    Yes,  I  do. 

Q.  Did  you  ever  have  a  conversation  with  Mr. 
Martini  last  year  with  respect  to  the  employees  of 
the  plant  over  which  he  is  Manager,  Sebastopol 
Apple  Growers  Union?  A.    Yes,  I  did. 

Q.     And  when  did  that  conversation  take  place? 

A.  Well,  as  near  as  I  can  recollect,  on  or  about 
the  28th  of  July,  I  believe. 

Trial  Examiner:     1954? 

The  Witness:    Right. 


*  Page  numbers  appearing  at  top  of  page  of  Reporter's  Tran- 
script of  Record. 


214        National  Labor  Relations  Board  vs. 

(Testimony  of  Roy  A.  Rhodes.) 

Mr.  Karasick:  May  I  leave  this  1954  calendar 
for  the  availability  of  the  witness  should  he  wish 
it?  Any  objection,  Counsel? 

Mr.  Berke:    No. 

Mr.  Karasick:    Thank  you. 

Q.  (By  Mr.  Karasick) :  Where  did  you  see  Mr. 
Martini? 

A.     At  his  office  at  the  Sa^i  Plant. 

Trial  Examiner:    Hoav  do  you  spell  that? 

The  Witness:  Well,  it's  the  Molino  Plant  but 
they  call  it  the  Sagu  Plant. 

Mr.  Karasick:  May  I  say  tliat  is  an  abbrevia- 
tion of  Sebastopol  Apple  Growers  Union,  the  be- 
ginning initials  of  each  of  those  names. 

Q.  (By  Mr.  Karasick) :  Is  Sagu  what  they 
generally  refer  to  [47]  the  Respondent  as  aroimd 
this  area?  A.     That's  right,  yes. 

Q.  Now,  will  you  tell  us  who  was  present  mth 
you,  if  anyone,  when  you  saw  Mr.  Martini? 

A.     Mr.  Bertolucci. 

Q.     And  what  is  his  first  name? 

A.     Angelo  A.  Bertolucci.  I  don't  know  what  his 

middle  name  is. 
***** 

Q.  (By  Mr.  Karasick) :  Did  Mr.  Bertolucci  at 
that  time  have  any  connection  with  the  Union? 

A.     Yes,  lie  was  tlu^  President  of  the  Local. 

Q.     And  had  been  for  some  time  ]>a8t? 

A.     That's  right. 

Q.  Anyone  else  present  l^esides  you,  Mr.  Berto- 
lucci, and  Mr.  Martiiii  durino:  this  conversation? 
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(Testimony  of  Roy  A.  Rhodes.) 

A.     No  one  from  the  Union,  no. 

Q.    Well,  was  there  anyone  else  present? 

A.  Just  an  office  girl,  a  receptionist  as  yon  go 
in  the  office.  [48] 

Q.     This  is  in  the  office?  A.     That's  right. 

Q.  Tell  us  what  occurred  and  what  was  said 
and  by  whom  on  that  occasion. 

A.  Well,  Ave  went  in  and  asked  for  Mr.  Mar- 
tini  

Trial  Examiner:    Who  is  "we''? 

The  Witness:    Mr.  Bertolucci  and  myself. 

Trial  Examiner:     All  right. 

A.     (Continuing)      and   the   office   girl   said 

he's  busy  in  the  back.  She  called  him  and  he  came 
on  out  to  the  front  office.  Am  I  going  too  fast? 

Trial  Examiner:     No,  go  ahead. 

The  Witness:    You  want 

Q.  (By  Mr.  Karasick) :  What  was  the  conver- 
sation now? 

A.  Well,  I'd  rather  not  use  the  exact  words  that 
he  said  when  he  met  us  at  the  door. 

Trial  Examiner:  Well,  if  you  remember  them, 
why,  you  may  use  them. 

The  Witness:  Well,  the  language  wasn't  any  too 
good. 

Mr.  Berke:    Well,  I  will  move  that  be  stricken. 

Mr.  Karasick:  I  consent  to  that.  All  I  am  in- 
terested in  is  what  the  siun  and  substance  of  the 
conversation  was. 

Q.     (By  Mr.  Karasick)  :    Mr.  Martini  addressed 
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some  remarks  to  you  and  then  you  had  some  busi- 
ness to  transacts 

Mr.  Berke:  Wait  a  minute,  wait  a  minute.  I 
will  object  to  that  examination,  imtil  we  have  who 
said  what.  [49] 

Mr.  Karasick:  All  right.  Never  mind.  I  will 
withdraw  the  question. 

Q.  (By  Mr.  Karasick)  :  To  your  best  recollec- 
tion, Mr.  Rhodes,  tell  us,  as  Mr.  Berke  expressed 
it,  who  said  what,  as  well  as  you  recall;  irrespec- 
tive of  what  the  words  were,  whether  they  were 
good  or  bad  words,  tell  us,  and  who  said  it. 

A.     You  want  just  exactly  the  words? 

Q.     Right,  as  you  remember  them. 

A.  Oh,  he  asked  what  the  hell  we  were  doing 
over  there,  and  I  told  him  that  we  came  over  to 
talk  to  him,  that  we  had  quite  a  few  of  the  people 
signed  up  and  they  wanted  to  be  organized,  and 
he  said  you  come  back  in  about  two  years,  we  don't 
want  to  be  bothered  at  the  present  time.  And  then 
we  left  the  office  and  went  up  to  the  comer  store 
to  get  a  drink. 

Q.     Now,  who  is  ^Sve"?  All  three  of  you? 

A.  That's  right,  Mr.  Martini  and  myself  and 
Mr.  Bertolucci. 

Q.     Was  there  further  conversation  then? 

A.     There  was. 

Q.  What  was  the  conversation  thi^ii,  and  who 
said  what? 

Mr.  B(M'k(^:  WIhmv  did  this  take  place?  T  didn't 
get  tliat. 
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The  Witness:  At  the  corner  store,  about* — oh,  I 
imagine  about  a  block  from  the  office.  We  went  in 
his  station  wagon  and  we  sat  in  the  car  a  few  min- 
utes and  we  asked  if  we  could  have  permission  to- 
talk  to  the  people,  and  it  would  be  much  easier  to 
negotiate  a  contract ;  and  we  wanted  to  notify  them 
[50]  that  we  wanted  to  talk  to  people,  we  had 
pledge  cards  to  pass  out;  and  he  said  no,  that  he'd 
rather  we  not  talk  to  the  people. 

Mr.  Berke:     I  didn't  get  that.  He  said  no  what? 

The  Witness:  He  said  no,  he'd  rather  not  we 
talk  to  the  people  at  all  till  later,  and  we  didn't; — 
I  can't  remember  all  the  conversation  we  had  at 
that  time,  because  it  was  some  time  back,  but  as 
near  as  I  can  recall  he  said,  well,  there's  a  board 
meeting  tonight  and  I  mil  take  it  up  with  the 
board  meeting  and  I  mil  call  you  first  thing  to- 
morrow morning. 

Q.  (By  Mr.  Karasick) :  Now,  what  board  was 
it,  did  he  say? 

A.  His  Executive  Board.  He  said  he  couldn't 
act  upon  his  own,  he'd  have  to  take  it  up  with  his 
executive  board,  to  give  us  permission  to  talk  to 
the  people  or  talk  on  any  contract,  that  he  would 
call  us  the  next  morning. 

Q.     Did  he  call  you  the  next  morning? 

A.     I  never  received  no  call. 

Q.  Did  you  later  speak  to  him  about  the  same 
subject  matter? 

A.  I  called  him  on  the — ^I  believe  the  next  morn- 
ing,  Monday,   which  would  be  approximately  the 


218         National  Lahor  Relations  Board  vs. 

(Testimony  of  Roy  A.  Rhodes.) 

2nd — as  near  as  I  can  recall,  it  would  be  the  2nd 

of  August. 

Q.     Did  you  speak  to  hiin  then? 

A.     Over  the  phone. 

Q.     And  what  was  the  conversation? 

A.  I  said,  I  understand  that  you  gave  the  people 
a  five  cent  increase.  He  said,  that's  right,  and  that 
ended  our  conversation  right  there.  [51] 

Mr.  Berke:  May  the  Reporter  read  that  again? 
Mr.  Rhodes  keeps  dropping  his  voice,  and  it  is 
certainly  difficult 

Trial  Examiner:     Will  you  read  it. 
(Qiiestion  and  answer  read.) 

The  Witness:    As  near  as  I  can  recall. 

Q.  (By  Mr.  Karasick)  :  Now,  you  say  that  you 
told  him  you  understood  he  gave  the  people  a  five 
cent  increase?  A.     That's  right. 

Q.    Where  did  you  get  that  understanding? 

A.  I  got  many  calls  from  the  people  we  had 
signed  up  in  the  plant. 

Mr.  Karasick:    I  see.  Your  witness. 

Mr.  Berke:  I  move  that  last  be  stricken  as  hear- 
say. 

Trial  Examiner:  No,  that  is  just  the  source  of 
his  information,  not  the  conversation  itself.  I  think 
I  will  deny  the  motion. 

Mr.  Berke:  Just  one  moment.  Mr.  Ti-ial  Exam- 
iner, I  am  going  to  move  that  all  this  testimony  be 
stricken  on  the  gi^ound  that  it  goes  beyond  the 
scope  of  the  Complaint.  I  find  nothing  in  the  Com- 
plaint alleging  that  as  an  8(a)(1),  if  that  is  the 
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purpose  for  which  it  is  offered.  There  is  not  a  word 
in  the  Complaint  with  respect  to  it,  not  even  ap- 
proaching   [52] 

*  *  ^f  *  * 

Cross  Examination 

Q.  (By  Mr.  Berke)  :  Mr.  Rhodes,  what  Local 
did  you  say  you  were  Secretary-Treasurer  of? 

A.     The  General  Truck  Drivers  Local  980. 

Q.     980?  A.     Right. 

Q.  The  two  occasions  that  you  have  just  testi- 
fied to  of  conversations  mth  Mr.  Martini  were  the 
only  two  occasions  that  you  conferred  with  Mr. 
Martini,  were  they?  A.     It  was  at  that  time. 

Q.  You  later  on  had  other  conversations  with 
him,  did  you  not?  A.     Short  ones. 

Q.  You  met  mth  him  at  other  times,  did  you 
not?  A.     That  is  correct. 

Q.  In  fact,  you  had  gone  out  to  have  coffee 
with  him  many  [54]  times,  have  you  not,  since 
then? 

A.  Not  me,  not  too  many  times.  I  don't  belierve 
that  I  went  out  to  coffee  with  him  since;  that. 

Q.  Since  that  phone  call  back  in  August  of  last 
year?  A.     Not  me,  no. 

Q.  You  have  othervnse,  however,  talked  with 
him,  whether  you  went  to  coffee  with  him  or  not, 
since  that  time? 

A.     I  talked  to  him  in  his  office,  yes. 

Q.    Yes,  in  person,  face  to  face? 

A.    With  other  representatives,  yes. 

Q.    But  with  Mr.  Martini,  face  tO'  face? 
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A.     That  is  right. 

Q.  Mr.  Rhodes,  in  that  conversation  mth  Mr. 
Martini,  didn't  it  amoimt  to  more  like  this,  that 
you  approached  Mr.  Martini  at  that  time  and  said 
yoird  like  to  go  through  the  plant  to  sign  peo- 
ple up  ?  A.     No,  no,  that  is  not  right. 

Q.     Pardon?  A.     No,  that  isn't  right. 

Q.  You  didn't  say  you  wanted  to  go  through  so 
you  could  organize  the  people  and  sign  them  up  on 
company  time  and  company  property? 

A.  I  asked  for  permission  to  talk  to  the  i)€ople, 
which  they  have  parking  lots  there. 

Q.  I  see.  Did  you  say  you  wanted  to  talk  to 
them  on  the  parking  lots?  [55] 

A.     That's  in  gilt,  on  the  company  property. 

Q.  Well,  now,  wait  a  minute.  There  is  more 
than  a  parking  lot  to  the  company  pix)perty,  is 
there  not,  Mr.  Rhodes?  A.     That  is  correct. 

Q.  Did  you  specifically  state  the  parking  lot  or 
did  you  say  you  wanted  on  the  company  property? 

A.     I  didn't  say  any. 

Q.  And  at  the  time  you  came  there  it  was  dur- 
ing working  houi*s,  wasn't  it?  A.     That's  right. 

Q.  Yes.  Why  did  you  want  to  talk  to  the  people, 
if  you  had  them  signed  up,  if  that  wasn't  your 
purpose?  A.    We  did  not  have  them  all. 

Q.  I  see.  So  what  you  wanted  to  do  was  to  go 
through  tli(^  ]>laut  tlu^u  and  sign  uj)  ]x^ople,  is  that 
right?  A.     No. 

Mr.  Karasick:  Obiect;  that  is  not  what  the  wit- 
ness has  testified  to.  Tt  is  contrary  to  his  testimony. 


I 
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Trial  Examiner:  Continue.  The  witness  is  capa- 
l)le  of  answering,  I  think. 

Q.     (By  Mr.  Berke)  :    Wasn't  that  your  object? 

A.     No,  that  was  not  right. 

Q.  And  you  say  you  didn't  tell  Mr.  Martini 
that?  A.     No,  I  didn't.  [5(3] 

Q.  And,  as  I  understand  it,  you  didn't  specify 
any  particular  place  on  the  company  property,  all 
you  said  was  you  wanted  to  talk  to  the  people  on 
company  property? 

A.  Yes,  we  very  seldom  ever  talk  to  them  when 
they  are  working. 

Q.  Wait  a  minute.  I  didn't  inquire  about  what 
you  very  seldom  do?  A.     That  is  right. 

Q.  If  yoii  want  the  question  read  to  you,  you 
can  ask  the  Reporter  to  have  it  read,  if  you  didn't 
understand  it. 

A.  No,  we  asked  to  talk  to  them  during  their 
lunch  hour,  when  they  were  off  duty,  on  company 
property. 

Q.  You  asked  Mr.  Martini  to  let  you  talk  to  the 
people  during  their  lunch  hour? 

A.     That  is  right. 

Q.  Now,  you  didn't  say  that  a  moment  ago  when 
I  asked  you?  A.    Well,  that  was  the  fact. 

Mr.  Berke:    I  see. 

Trial  Examiner:  Excuse  me.  Were  those  the 
specific  words  you  used,  or  what  you  had  in  mind, 
or  what? 

The  Witness:  That  is  practically  the  conversa- 
tion, when  we  talked  to  him. 
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Q.  (By  Mr.  Berke)  :  That  is  your  general  prac- 
tice you  are  talking  about,  or  the  conversation  that 
you  had  on  this  particular  occasion  ? 

A.    As  near  as  I  can  recall,  yes.  [57] 

Q.  Now,  on  direct  examination  you  said  you 
knew  pretty  much  the  exact  words,  if  I  understood 
you  correctly,  that  were  used  in  that  conversation. 

A.  Not  exactly.  I  said  to  the  best  of  my  knowl- 
edge. 

Q.  And  when  you  were  telling  the  conversation, 
you  didn't  state  anything  about  having  asked  to 
talk  to  the  people  during  lim.ch  time.  Now,  was 
that  part  of  the  conversation? 

A.     I   don't  recall  that. 

Q.  You  don't  recall.  Now,  on  this  same  occasion, 
Mr.  Rhodes,  did  you  tell  Mr.  Martini  if  he  allowed 
you  to  go  through  the  plant  to  sign  up  people  that 
you  would  make  a  bargain  mth  hhn,  that  you  would 
leave  the  employees'  wages  just  where  they  were? 

A.     I  did  not. 

Q.     You  didn't  tell  him  that? 

A.     I  did  not. 

Mr.  Berke:  I  have  no  furiher  questions.  [58] 
#  *  4(-  *  * 

ELMO  MARTINI 
a  witness  called  by  and  on  behalf  of  the  General 
Coimsel,  being  first  duly  swom,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Trial  Examiner:     And  your  full  name,  what  is 
your  full  name? 
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The  Witness:    Elmo  Martini.  [63] 

*     *     #     4f     4f 

Q.  (By  Mr.  Kara  sick) :  Mr.  Martini,  what  is 
your  present  position  with  the  Respondent? 

A.  I  didn't  hear  the  question  now,  Mr.  Kara- 
sick? 

Mr.  Karasick:    Read  it. 
(Question  read.) 

The  Witness:    I  am  their  General  Manager. 

Q.  (By  Mr.  Karasick) :  And  how  long  have 
you  held  that  position? 

A.  Since  November — ^wait  a  minute.  Since  Jan- 
uary 1,  1954. 

Q.  Prior  to  that  time  had  you  been  associated 
with  Sebastopol  Apple  Growers  Union  in  any 
manner? 

A.  Yes,  sir,  I  was  a  member  of  the  Board  of 
Directors,  acting  as  Secretary  of  the  Board. 

Q.     During  what  period  of  time,  Mr.  Martini? 

A.  Between  December  of  '53  through — ^until  my 
resignation,  when  I  took  over  as  General  Manager. 

Trial  Examiner:    You  mean  just  for  one  month? 

The  Witness:     No,  it  was  for  one  year. 

Trial  Examiner:  December  of  '52,  then;  wouldn't 
that  be  it? 

The  Witness:  Yes,  it  must  have  been  '52.  That's 
correct. 

Q.  (By  Mr.  Karasick) :  Now,  have  you  held 
any  other  position  with  the  Respondent,  other  than 
these  two?  A.     No,  sir. 

Q.     The  Sebastopol  Apple  Growers  Union  is  a 
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cooperative  corporation,  organized  and  existing  un- 
der the  laws  of  the  State  of  California,  is  it  not? 

A.     That  is  right,  that's  right.  [64] 

Q.     And  it  consists  of  various  grower  members? 

A.    Yes. 

Q.     Approximately  how  many? 

A.  I  don't  know  the  exact  coimt,  but  I  don't 
believe  I  would  be  too  much  off  if  I  said  250  grower 
members. 

Q.  And  these  members  are  individuals  or  con- 
cerns which  have — grow  apples  and  market,  them 
through  the  cooperative,  is  that  it? 

A.     Yes,  that's  right. 

Q.  Are  you  a  member  of  the  cooperative,  gro-wer 
member?  A.     Yes,  sir. 

Q.     As  well  as  the  General  Manager? 

A.     That  is  correct. 

Q.  And  did  you  state  that  you  were  a  member 
of  the  Board  of  Directors  presently? 

A.  Presently,  no.  I  resigned  at  the  time  that  I 
took  over  as  Q-eneral  Manager. 

Q.  I  see.  How  many  members  are  there  of  the 
Board  ?  A.     There  are  nine. 

Q.  How  long  has  the  Association  l)oen  in  ex- 
istence? A.     Since  1911. 

Q.  How  long  has  it  engaged  in  its  present  enter- 
prise at  Molino? 

A.  T  wish  yon  wonld  clarify  that  question  a  lit- 
tle bit.  Bo  you  moan  liow  \()\\\x  that  the  ]n»esent 
Molino  ])lant  has  ])een  there  [Gf)]  or  how  lono'  the 
packing  honse  was  at  Molino? 
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Q.  I  was  thinking  specifically  of  the  cannery, 
but  will  you  explain  that,  x^^ease. 

A.  Well,  the  packing  shed  has  been  at  Molino 
— that  is  our — I  believe  it  is  our  No.  6  shed — has 
been  there  since  possibly  the  early  20's.  In  1951, 
a  cold  storage  plant  and  a  cannery  were  erected, 
and  the  same  year  I  l^elieve  there  was  some  other 
property  bought  there,  so  that  the  future  expan- 
sion of  the  concern  would  be  at  our  present  Molino 
plant. 

Q.  So  the  cannery,  for  all  practical  intents  and 
puiT^oses,  has  been  operating  since  1951,  isn't  that 
correct?  A.     '51?   That  is  correct. 

Q.  The  packing  shed,  you  mentioned  before,  is 
where  fresh  fniit  is  packed  and  shipped  out,  right? 

A.    Yes. 

Q.  And  for  that  purpose  it  is  contracted  out  to 
an  individual  contractor  who  hires  his  own  em- 
ployees, is  that  correct?  A.     That's  right. 

Q.  The  cannery  operation  is  where  you  as  G-en- 
eral  Manager  with  your  assistants  employ  persons 
to  operate  the  premises,  is  that  right? 

A.    Yes.  [66] 

*     *      -St      *      * 

Q.  Now,  one  of  these  plants,  the  Plant  No.  5, 
was  converted  from  a  packing  shed  to  a  warehouse 
last  year,  wasn't  it?  A.     That's  correct. 

Q.  And  the  work  of  conversion  was  completed 
when?  [73] 

A.  Oh,  approximately  during  the  month  of  Au- 
gust sometime. 
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Q.  Now,  what  products  are  packed  by  the  can- 
neiy  itself? 

A.  We  pack  applesauce,  pie-sliced  apples,  and 
we  pack  also  an  apple  concentrate. 

Q.  Now,  you  handle  some  products  which  you 
have  others  pack  for  you,  is  that  right  ?  I  am  think- 
ing of  juice.  A.     Only  one. 

Q.     Isn't  that  right?  A.    Yes. 

Q.  But  the  sauces  and  slices — all  the  packing  is 
done  at  the  cannery,  generally  speaking,  with  some 
exceptions? 

A.    Yes.  We  do  as  much  of  it  there  as  we  can. 

Q.  Wliat  size  containers  are  these  various  prod- 
ucts packed  in?  Now,  I  am  referring — let's  refer 
to  them  one  by  one.  How  is  sauce  packed,  what  size 
container? 

A.  Do  you  mean  by  that  question,  how  do  we 
pack  it  or  how  is  it  packed  generally? 

Q.     How  do  you  pack  it? 

A.  In  the  past  operations,  we  have  only  packed 
sauce  in  No.  10 's  and  No.  303 's.  That  would  be — 
303's  are  kno\ATi  as  a  16-ounce  can,  and  the  No. 
lO's  are  gallons. 

Q.     Does  it  also  go  by  weight  as  well? 

A.     Yes. 

Q.     ^Vhat  is  the  weight  of  No.  10? 

A.     Of  the  gallon?  [74] 

Q.     Yes. 

A.  Well,  in  the  case  of  sliced  apples,  we  like 
to  get  in  tlierc^  anywhere  from  G^/o  to  ly^  pounds. 
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Q.  No,  wait  a  minute.  Are  we  talking  about 
sauces  or  slices? 

A.    Well,  you  asked  me  what  the  weight  is. 

Q.    Yes,  I  thought  we  were  talking  about  sauce. 

A.  Well,  sauce,  I  am  not  sure  just  what  the 
weight  of  a  10  can  is.  I  don't  know. 

Q.     The  weight  of  the  303  is  16  ounces? 

A.     The  weight  of  a  303  is  16  ounces. 

Q.    All  right.  Now,  let's  get  the  slices. 

A.  The  slices  are  packed  by  us  in  the  No.  2  can 
and  the  No.  10. 

Q.     Now,  the  2  is  what  weight? 

A.     One  pound  and 

Q.     Is  it  a  20-oimce  can? 

A.     One  pound  and — pound  and  3  oimces. 

Q.     One  poimd  and  4  ounces? 

A.     I  believe   so,   yes. 

Q.     And  the  10  can? 

A.  The  10,  I'd  say  that  I  know  we  try  to  get 
up  to — we  like  to  get  as  much  as  possible  in  them 
because  we  sell  them  that  way,  we  guarantee  a  cer- 
tain weight  in  those  cans,  and  they  are  quite  dif- 
ficult to  fill,  so  let's  say  that  we  like  to  have  7 
pounds  of  apples  in  them,  7  pounds  of  apple  and 
liquid,  or  7  pounds  of  apple  drained,  that  is,  drain- 
ing the  liquid  out.  [75] 

Q.  Would  that  be  the  total,  or  would  it  weigh 
more  than  that?  A.     No,  that  is  the  content. 

Q.     That  is  the  net  content? 

A.     Content,  yes. 
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Q.  I  see.  How  many  cases  of  finished  product 
do  you  get  from  a  ton  of  apples  ? 

A.  By  that  question  would  you  like  me  to  an- 
swer how  many  do  we  get  or  how  many  would  we 
like  to  get? 

Q.     No,  I  think  just  how  many  you  get. 

A.  AVe  l)ounce  around  quite  erratically  on  that. 
We  like  to  get  an  average  of  60  or  better  cases  per 
ton. 

Q.  Now,  what  do  you  actually  get,  on  an  aver- 
age? 

A.  I  don't  l)elieve  that  we  have  done  any  better 
than  probably  53  to  55  cases  per  ton. 

Trial  Examiner:  Now,  will  you  explain  how 
much  is  in  a  case? 

The  Witness:  Twenty-four — now,  we  are  speak- 
ing of  these  303 's.  We  always  refer  to  pack-outs 
in  the  terms  of  303's;  regardless  of  what  they  may 
be  in,  eveiything  is  converted  back  to  the  303  can 
size. 

Q.  (By  Mr.  Karasick) :  That  would  l)e  20 
omices  of  slices  or  16  ounces  of  sauce? 

A.     No,  we  are  talking  about  sauce. 

Q.     Sauce?  A.     Yes.   [76] 

Q.     All  right.  What  about  slices? 

A.  In  slices  we'll  prolmbly  average  50  cases  ]wv 
ton.  Again  there  is  a  gi*eat  vaiiance  there,  de]iend- 
ing  upon  the  quality  of  the  apples,  the  amount  of 
trimming,  tlu^  tliickness  of  the  peel  and  size  of 
the  core.  We  could  go  on  for  quite  a  little  while 
here. 
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Q.  We  are  talking  about  averages,  and  these 
are 

A.     So  the  average,  let^s  say,  is  50  cases. 

Q.  And  again  303  has  become  your  standard 
here  ? 

A.  No,  in  the  case  of  sliced  apples,  we  leave  it 
at  No.  2's,  because  that  is  the  only  size  that  we 
pick,  that  is  the  size  that  they  are  sold  in  to  the 
housewife,  that  is,   over  the  shelf  at  the  grocery 

level.  [77] 

***** 

Mr.  Karasick:  Mr.  Examiner,  it  is  my  under- 
standing that  Coimsel  for  the  General  Coimsel  and 
Counsel  for  the  Respondent  hereby  stipulate  and 
agree  that  the  following  individuals  are  super- 
visory employees  of  the  Respondent:  William  Mc- 
Guire,  Sales  Manager;  Errol 

Trial  Examiner:  Give  the  spelling  at  the  same 
time. 

Mr.  Karasick:  M-c-G-u-i-r-e ;  Errol,  E-r-r-o-1, 
Wilson,  Accountant  and  Traffic  Manager;  Louis 
Turnage,  T-u-r-n-a-g-e, 

Trial  Examiner:  How  do  you  spell  his  first 
name?  [79] 

Mr.  Karasick:     L-o-u-i-s. 

Trial  Examiner:  What  is  his  position?  Ex- 
cuse me. 

Mr.  Karasick:  Packing  House  Manager.  Oh, 
pardon  me.  That  is  out  of  this. 

Mr.  Berke:     Yes. 

Mr.  Karasick:    Will  you  strike  that,  because  the 
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packing  house  is  not  part  of  their  immediate  oper- 
ation that  we  are  concerned  mth. 

Trial  Examiner:    Are  you  striking  his  name,  too? 

Mr.  Karasick:  Yes.  Leonard  Duckworth,  Super- 
intendent of  the  Canneiy;  Charles  Williams,  Can- 
nery Foreman ;  Ella  Herrerias,  H-e-r-r-e-r-i-a-s, 
Cannery  Floor  Lady,  night  shift;  Edna  Hardin, 
H-a-r-d-i-n,  Cannery  Floor  Lady,  day  shift;  John 
Aguire,  A-g-u-i-r-e,  Warehouse  Foreman. 

Mr.  Berke:  Those  are  the  ones  we  stipulate  and 
agree  to  are  supervisors  within  the  meaning  of  the 
Act.   [80] 

*    *    -x-    *    -x- 

Q.  (By  Mr.  Karasick) :  Now,  the  cannery  in 
the  past  has  operated  on  a  seasonal  basis,  has  it 
not?  A.    Yes,  sir. 

Q.  It  begins  cannery  operation  about  when  nor- 
mally, middle  of  July?  Isn't  it  around  there? 

A.  In  applesauce  the  normal — in  a  normal  year, 
or  let's  say  an  average  year,  you  would  probal)ly 
find  canners  starting  up  about  the  25th  of  July, 
from  the  25th  of  July  to  the  1st  of  August.  Those 
of  us,  however,  that  have  sliced  successfully  Grav- 
enstein  apples,  which  are  the  early  apples,  will 
start  slightly  earlier  than  that  time. 

Trial  Examiner:  Isn't  that  what  most  of  the 
apples  up  here  are? 

The  Witness:  Yes,  summer  apples,  but  we 
have  considerable  later  varieties  tJiat  are  haiT-ested 
in  the  fall.  [94] 
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Q.  (By  Mr.  Karasick)  :  Is  it  correct,  Mr.  Mar- 
tini, that  in  1951  the  cannery  began  operations  for 
the  season  on  August  24th  and  ceased  operations 
on  November  7th? 

A.     That  is  what  this  paper  says  here. 

Q.  I  am  using  it  to  refresh  your  recollection. 
Is  that  correct?  A.    Yes. 

Q.  That  paper  is  based  upon — ^that  I  have  given 
you  has  been  supplied  by  your  Counsel  and  is  from 
your  records,  is  it  not? 

Mr.  Berke:    That's  correct. 

Mr.  Karasick:     Is  that  right? 

Mr.  Berke:    Yes. 

Mr.  Karasick:    All  right,  I  so  stipulate. 

The  Witness:    O.K. 

Mr.  Karasick:  I  have  given  the  witness  the 
paper  to  refresh  his  recollection,  to  save  time,  Mr. 
Examiner. 

Q.  (By  Mr.  Karasick)  :  In  1952,  the  day  shift 
began  on  July  23rd,  ended  November  8th?  [95] 

A.    Yes. 

Q.  And  the  night  shift  on  July  28th;  it  ended 
November  6th,  is  that  right? 

A.     I  suppose  so. 

Q.  Well,  that  is  what  the  figures  from  your 
records  show?  A.     Yes. 

Q.     Do  they  not? 

A.    Yes,  that  is  what  they  show,  yes. 

Q.  In  1953,  the  day  shift  began  July  18th,  ended 
December  23rd  ?  A.     Yes. 
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Q.  The  night  shift  began  July  23rd,  ended  No- 
vember 20th?  A.    Yes. 

Q.     1954,  the  day  shift  began  July  15th 

A.     December  11th. 

Q.     Ended  December  11th,  right? 

A.    Yes. 

Q.     And  the  night   shift  l3egan   July   20th   and 

ended  October  15th?  A.    Yes.  [96] 

*  *  *  *  * 

Q.  Thank  you.  Now,  last  year  on  July  31st  you 
awarded  a  five  cent  wage  increase  to  the  employees, 
did  vou  not?  A.     On  Julv  31st? 

Q.    Yes. 

A.     I  just  checked  that.  It  was  not  on  July  31st. 

Q.     Oh,  it  was  not?  A.     No. 

Q.     TMien  was  it,  Mr.  Martini? 

A.  I  believe  we  have  e\T.dence  here  that  shows 
exactly  when  it  was,  Mr.  Karasick. 

Q.    Well, 

Mr.  Berke:  May  I  show  tlie  witness  these  rec- 
ords to  refresh  his  recollection?  [97] 

Q.  (By  Mr.  Karasick)  :  Did  you  check  these 
records?  A.     Yes,  sir. 

Q.  Do  you  have  any  independent  recollection  of 
them?  A.    A^^at's  that? 

Q.  Do  you  have  any  independent  recollection  of 
them?  A.     Of  the  records? 

Q.     Yes. 

A.  Well,  other  than  the  time  (^lement,  and  when 
the  time  element  was  In-ought  up  I  checked  the 
records  to  see  when  it  was. 
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Q.     And  what  are  these  records,  may  I  ask? 

Mr.  Berke:  Would  you  show  them  to  him,  Mr. 
Karasick.  I  think  he  would  rather  see  them. 

The  Witness :    Yes,  I  would  rather  see  them. 

Q.  (By  Mr.  Karasick)  :  Well,  I  will  show  them 
to  you;  what  are  they? 

Mr.  Berke:    Why  not  hand  them  to  the  witness? 

Mr.  Karasick:  I  think  it  is  quite  evident  I  am 
examining  this  witness.  Now,  I  have  records  here 
that  Coimsel  has  just  given  me 

Trial  Examiner:  Are  you  asking  your  question 
of  Coimsel  or  the  witness? 

Mr.  Karasick:  I  am  asking  the  witness  what 
records  these  are. 

The  Witness :    They  are  payroll  records. 

Q.  (By  Mr.  Karasick)  :  And  they  are  payroll 
records  I  find  for  four  individuals?  [98] 

A.    Yes. 

Q.    Why  those  four  individuals,  any  reason? 

A.  No,  just  that  he's  just  brought  over  four. 
There's  others. 

Mr.  Berke:  If  Counsel  wants  an  explanation, 
it  is  a  case  of  not  bringing  all  the  records.  He  took 
— I  think  you  will  find  out,  the  alphabet — ''A"  and 
^^B"  —  Mr.  McGruire  was  asked  during  the  noon 
hour  to  get  the  records  to  show  as  to  what  hap- 
pened on  that  pay  increase  and  the  records  will  all 
be  the  same.  If  you  want  them  all  brought  in,  we'll 
be  glad  to  bring  them  all  in. 

Q.  (By  Mr.  Karasick)  :  These  are  payroll  rec- 
ords for  Elizabeth  Augustin,  A-u-g-u-s-t-i-n ;  Inez 
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Brock,   B-r-o-c-k;   Goldie  Mahoney,   M-a-h-o-n-e-y; 

and  Eleanor  Bertossi,  B-e-r-t-o-s-s-i ;  right? 

A.    Yes. 

Q.  Do  you  need  all  four  records  to  check  your 
recollection  ?  A.     No,  no,  only  need  one. 

Q.  Let's  take  just  one  of  them  then,  and  I  vnll 
give  you  the  record  of  Elizabeth  Augustin.  Now, 
will  you  tell  us  from  examining  that  record  when 
the  increase  was  given? 

A.  O.K.  Here's  your  payroll  period  ending  8/7 
— on  7/24,  the  pay  period  ending  7 — that's  July 
the  24th.  The  rate  of  pay  Avas  95  cents  per  hour. 
Immediately  after  the  24th  it  went  to  a  dollar. 

Q.  How  immediately  afterwards,  you  mean  that 
week?  [99] 

A.  No,  immediately,  because  that's  when  this 
particular  phase  of  it  was  called  to  my  attention, 
as  soon  as  the  checks  were  made. 

Q.  Wliat  shows  on  that  record  that  it  was  mi- 
mediately  afterwards — anything  ? 

A.  Well,  no,  nothing  shows  on  here  that  it  was 
immediately  afterwards? 

Q.     Nothing  at  all? 

A.  It  conmiences  on  Monday  of  the  week  end- 
ing the  31st. 

Q.  But  there  is  nothing  on  that  record  that 
shows  when  that  wage  increase  l>egan,  is  there; 
there  is  only  one  showing,  that  is,  of  that  week,  at 
least  some  time  of  that  week? 

A.  The  wage  increase  began  iuunediately  after 
the  pay  i)eriod  of  the  24th  was  paid  out. 
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Q.  Now,  apart  from  these  records,  one  of  which 
I  have  just  shown  you,  do  you  have  any  independ- 
ent recollection  of  when  that  wage  increase  was 
granted  ?  A.     Yes. 

Q.  And  what  is  your  independent  recollection, 
Mr.  Martini? 

A.  As  soon  as  the  employees  had  received  their 
checks  of  the  week  ending  the  24th,  it  w^as  called 
to  my  attention  by  some  of  the  night  workers,  all 
female  workers,  that  they  had  not  received  their 
nickel  per  hour  increase.  [100] 

*    *    *    *    -x- 

Q.  (By  Mr.  Karasick) :  Do  you  have  something 
more  you  want  to  say  about  this,  Mr.  Martini,  do 
you  want  to  explain  any  further  this  wage  in- 
crease? A.     Yes. 

Q.     Would  you  do   so,   please. 

A.  Yes.  I  think  it  should  be  explained,  after  the 
checks  of  the  pay  period  of  the  24th  were  issued 
I  was  approached  by  some  of  the  employees  that 
they  had  not  received  their  nickel  per  hour  raise. 
Now,  that  came  about  when  I  asked  what  the  pay 
— what  the  people  had  received  for  compensation 
the  year  previons,  [103]  I  was  told  by  my  office 
that  it  v/as  85  cents  they  were  receiving  on  the  day 
shift,  and  I  have  always  been  accustomed  to  having 
a  nickel  differential  between  day  and  night.  There- 
fore, I  moved  my  pay  from  85  to  90  cents,  thus 
giving  the  people  at  the  beginning  of  the  season 
90  cents,  and  I  thought  95  would  have  given  the 
night  people  a  nickel.  Now,  when  these  people  ap- 
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proached  me  they  said  that  you  gave  the  day  shift 
a  nickel  increase  but  you  didn't  give  it  to  the  night 
shift,  and  I  inquired  and  checked  the  record  and 
found  that  they  were  right  and  went  back  and  told 
them  that  since  I  w^as  in  error,  that  they  would 
automatically  have  their  nickel  an  hour,  which 
would  put  them  from  95  cents,  that  is  at  night,  to 
a  dollar,  and  thus  I  moved — and  had  the  nickel 
differential,  and  moved  the  day  shift  people  to  95 
cents  and  kept  my  nickel. 

Q.  So  the  day  shift  got  a  nickel  and  the  night 
sliift  got  another  nickel,  is  that  it? 

A.     No,  the  day  shift  got  a  dime,  Mr.  Karasick. 

Q.     I  see,  a  dime?  A.    Yes. 

Q.     And  the  night  shift  got  a  nickel?  I  see. 

A.    Yes. 

Q.  Now,  when  was  the  effective  date  of  that 
increase? 

A.  The  effective  date  was  the  end  of  July.  It 
was  for  the  week  ending,  I  l^elieve,  July  the  31st. 
I  just  saw  it  on  the  record  there.  I  think  it  was 
then  the  pay  period  was.  [104] 

Q.  And  the  date  the  increase  was  granted  was 
the  week  prior  to  that? 

A.  Th(^  date  when  the  increase  was  gTanted  was 
immediately  after  the  checks  were  issued  to  the 
peo])le.  That's  when  it  was  called  to  my  attention. 

Mr.   Berke:     On  what  day? 

The  Witness:  I  don't  know  when  our  ])ayday  is, 
whether  it  is  Monday  or  a  Tuesday. 

Q.     (By  Mr.  Karasick):     As  a  matter  of  fact. 
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you  have  no  independent  recollection  of  the  day 
that  was  granted,  do  yon,  and  your  records  don't 
show,   do  they? 

A.  It  was  on  the  day  that  the  checks  were  issued 
for  the  period  of  the  24th,  that  I  know,  Mr.  Kara- 
sick.  That's  when  it  was  called  to  my  attention; 
immediately  upon  receiving  the  checks,  these  people 
approached  me  and  brought  my  attention  to  it. 


•3f      *      -X-      -X-      -X- 


Q.  (By  Mr.  Karasick)  :  Mr.  Martini,  why  was 
Mrs.  Storey  discharged? 

Do  you  have  the  question  in  mind,  Mr.  Martini? 

A.     Yes.  For  cause. 

Q.  Well,  what  does  that  mean?  What  was  the 
cause? 

Mr.  Berke :  Do  you  understand  the  question,  Mr. 
Martini? 

Trial  Examiner:  Will  you  explain  why  you  are 
hesitating?  If  there  is  some  reason 

The  Witness:  Well,  I  have  gone  through  that 
at  quite  some  length,  and  it  is  quite  lengthy.  There 
is  one  thing  that  hinges  on  another,  so  therefore 

Q.  (By  Mr.  Karasick):  All  right.  Will  you 
tell  us  the  reasons  for  the  discharge  of  Mrs.  Storey? 

A.  She  was  discharged  because  I  was  in  the 
cannery ■ 

Q.     I  am  sorry;  she  was  discharged  what? 

A.  During  the  day  that  I  was  present  in  the 
cannery  office,  and  just  below  me,  below  the — I 
will  ha-ve  to  use  your — should  use  your  diagTam 
here.  I  was  standing  on  the^ 
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Trial  Examiner:     Which  nmnber  is  that?  [112] 

The  Witness:     That's 

Mr.  Karasick:     23,  I  believe. 

Trial  Examiner:     23? 

The  Witness:  Yes,  23.  I  was  standing  on  the — 
I  was  going  in  to  see  Mr.  Duckworth  and  standing 
on  the  deck  over  the — on  the  deck  at  the  lab,  there 
is  a  little  balcony  there  just  outside  of  the  lab 
which  is  possibly  ten  feet  above  the  floor  level.  I 
saw  Mrs.  Storey,  while  the  plant  was  running, 
dowTL  just  below  me  vdth  a  group  of  people.  I 
asked  Mr.  Duckworth  what  she  was  doing  there, 
and  he  told  me  that  she  had  clocked  out,  and  I 
asked  him  if  she  had  clocked  out  why  she  wasn't 
leaving  the  building;  so  he  went  do^^ni  and  told 
her  to  leave,  and  when  she  refused  to  leave  he  told 
her  that  she  would  be  discharged,  because  she  had 
this  group  of  people  there,  which  were  in  a  very, 
very  precarious  position.  We  have  changed  the 
plant  just  because  of  it,  just  because  the  thing  was 
very,  very  dangerous  to  the  employees.  It  was  no 
place  to  be  standing  aroimd,  and  I  wanted  no  one 
to  stand  aroimd  in  that  position. 

Q.  (By  Mr.  Karasick)  :  Now,  let  me  got  this 
clear  in  my  mind,  Mr.  Martini.  T  understand  you 
to  say  that  you  had  physically  changed  the  plant 
because  of  this  incident? 

A.  Not  wholly,  but  it  was  one — we  had  to  change 
that,  because  it  wasn't  a  veiy  safe  thing  for  us 
to — regardless  of  what  else  we  have  done,  that  par- 
ticular portion  of  it  was  going  to  be  changed.  [113] 
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Q.  Yes,  so  the  change  was  not  because  of  this, 
was  it,  Mr.  Maitini? 

A.    Well,  it  was  because  of  the  danger  that  there 

was  involved  to  people  there.  Now,  we  didn't  want 

a  fork-lift  and  women  all  mixed  np  in  one  little 

area  there.  [114] 
*  *  *  *  -jt 

Q.  (By  Mr.  Karasick) :  Now,  you  say  there 
was  danger  connected  with  this? 

A.     I  thought  so. 

Q.  All  right.  What  was  it  that  made  you  think 
tliere  was  a  danger  connected  with  it,  what  was  the 
danger?  [116] 

A.  There  was  a  fork-lift  that  picked  up  a  tank 
that  weighs  approximately  2,000  pounds,  at  one 
point  just  north  of  thei — of  the  specking  table.  It 
is  not  a  specking  table,  we  just  call  that  a — ^that  is 
the  inspection  belt. 

Q.     Now,  will  you  mark  where  the  fork-lift  was. 

A.  The  fork-lift  works  all  through  here,  all 
through  this  area,  from  directly  south,  into  the 
point  here,  because  we  do  store  tanks  over  in  here, 
so  it  would  work  halfway  between  the  inspection 
line  and  on  through  the  two  vacuum  bells  which 
are  halfway  beyond  the  blanching  tank  to  the  north 
of  the  plant. 

Q.  I  don't — perhaps  I  have  confused  you,  Mr. 
Martini.  I  don't  mean  generally;  where  did  the 
fork-lift  operate  that  day,  where  was  the  fork-lift 
when  you  saw  these  women,  in  relation  to  them? 

A.     The  fork-lift  was 
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Mr.  Berke:  You  mean  at  that  precise  moment, 
or  do  you  mean  that  day? 

Q.  (By  Mr.  Karasick)  :  That  moment  of  time, 
when  this  group  was  there,  where  was  the  fork-lift 
in  relation  to  it? 

A.  Well,  I  saw  the  fork-lift  at  that  moment  back 
on  from  this  point. 

Q.     Now, A.    Back. 

Q.     Now,  show  us  where. 

A.  From  the  point  where  they  pick  up  a  2,000 
pound  tank  here,  [117]  just  north  of  the  inspec- 
tion table — you  back  around  this  way  and  then 
drive  foi^vard. 

Trial  Examiner:  Can  you  say  not  ^^this  way," 
but  toward  what? 

The  Witness:  Toward  the  door.  He  will  back 
out  toward  the  door,  toward  the  exit  door,  and  since 
the  place  was  very,  very  congested,  he  drives  onto 
the  blancher  and  then  back  toward  the  —  back 
toward  the  lab,  and  then  swings  back  around  and 
puts  the  tanks  imder  the  blancher  bells,  or  imder 
the  vacuum  bells. 

Q.  (By  Mr.  Karasick)  :  Now,  have  you  finished 
your  answer?  A.     Yes. 

Q.  Now,  are  you  telling  us,  Mr.  Martini,  what 
the  normal  operation  of  the  fork-lift  is,  or  what 
it  was  at  that  pai-ticular  moment  of  time,  that  day? 

A.  That  fork-lift  is  doing  that  almost  at  all 
times  during  the  day.  It  goes  from — it  carries  out 
that  cycle. 
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Q.  So  you  are  telling  ns  what  the  cycle  is,  is 
tJiat  right? 

A.  And  it  is  doing  that  within — I  believe  we 
keep  it — in  fact,  I'm  sure  of  it,  our  blanching  time 
is  17  minutes  per  tank,  and  there  are  two  tanks, 
so  he  is  making  a  maneuver  like  that  every  six  or 
seven  minutes. 

Q.  I  see.  Now,  let^s  get  to  this  day.  Was  there 
anything  different  about  the  fork-lift  that  day,  or 
its  operation,  than  there  was  on — any  other  day? 

Mr.  Berke:  Have  we  got  in  the  record,  Mr. 
Karasick, — I  didn't  mean  to  interrupt  you,  but  the 
day  that  is  involved  here? 

Mr.  Karasick:    Well,  we  will  get  the  day. 

•Jt    *    *    -x-    * 

Q.  (By  Mr.  Karasick)  :  Mr.  Martini,  what  was 
the  date? 

A.  I  don't  know.  You  mil  have  to  look  up  the 
record   on   that  one,   too. 

Mr.  Berke:  Well,  I  will  stipulate,  if  you  want 
to,  it  was  September  25th,  and  if  you  have  got  the 
calendar  he  can  look  at  the  day  and  say  what  day 
of  the  week  it  was.  [119] 

*     *      4f     -X-      * 

Trial  Examiner :  All  right.  Were  you  stipulating 
as  to  the  date? 

Mr.  Karasick:  The  date?  I  am  perfectly  willing 
to  stipulate.  I  think  that  is  right,  from  my  recollec- 
tion. If  it  is  wrong,  we  can  correct  it.  I  will  stipu- 
late it  is  September  25th. 

Q.  (By  Mr.  Karasick)  :  Was  that  a  Saturday, 
Mr.  Martini,  after  looking  at  the  calendar? 
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A.     Yes. 

Q.  Is  Saturday  different  than  any  other  day 
there  ? 

A.     Just  as  crowded,  just  as  crowded. 

Q.  Operations  are  the  same  on  Saturday  as  any 
other  day,  aren't  they?  A.     Yes. 

Q.     The  fork-lift  operates  in  the  same  manner? 

A.     Yes,  exactly. 

Q.     Employees  around  the  same  nimiber,  right? 

A.     Yes. 

Q.  All  right.  Now,  what  was  so  dangerous  about 
this  fork-lift,  with  respect  to  the  women? 

A.     It  could  run  over  them. 

Q.     Could? 

A.  Not  only  rim  over  them,  the  fork-lift — that 
wouldn't  be  as  much  danger  as  a  tank.  After  all,  the 
fork-lift  could — was  lifting  to  its  top  capacity  and 
those  fork-lifts  going  over  a  steel  grate  sometimes 
could  topple  over  and  dump  the  entire  load,  and 
you  don't  know  which  direction  it  is  going  to  go, 
could  go  to  the  right  or  could  go  to  the  left.  It 
would  depend  upon  what  wheel  simk  through  the 
steel  grates  that  are  across  a  gutter  that  we  have, 
right  down  the  center  of  it. 

Now,  we  have  had  fork-lifts  in  there  before;  for- 
timately,  the  tank  was  not  at  the  high  point. 

Q.     Now,  how  long  did  you  see  her  talldng  there? 

A.     Oh,  ten,  fifteen  minutes. 

Q.     And 

Trial  Examiner:  Was  this  before — Excuse  me. 
Go  ahead. 
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Q.     (By  Mr.  Karasick) :    Then  what  did  you  do? 

A.  ]\rr.  Dnckworth  camc^  back  \^^  and  lie  said 
that  she  wouldn't  lea\^e,  and  I  told  him  to  be  sure 
and  2:0  doA\Ti  and  tell  her  to  leave.  [121] 

•X-    *    *     -x-     * 

Q.     I  didn't  get  Mr.  Duckworth,  in  this  picture 
before.  How  does  he  come  in? 
p    A.    Well,   I   sent  him  down  there  to  have  her 
move  along. 

Q.    A^Hien  did  you  send  him  down  there? 

A.  After  the  ten  minutes  that  she  had  been 
standing  there. 

Q.  I  see.  You  saw  her  there  for  ten  minutes, 
then  yoii  sent  Duckwortli  down,  telling  her  to  go 
on?  A.    Yes. 

Q.     Duckworth  went  down?  A.     Yes. 

Q.    He  came  back?  A.    Yes. 

Q.    AVliat  did  he  tell  you? 

A.     Told  me  she  wouldn't  leave. 

Q.     She  wouldn't? 

A.  Yes.  So  I  told  him  to  go  back  down  and  be 
sure  that  she  left. 

Q.     And  then  what  did  he  do? 

A.  Went  down  and  he  told  Mrs.  Storey  to  leave 
the  premises. 

Q.  And  she  was  there  for  about  fifteen  minutes 
altogether  then,  is  that  correct? 

A.     Fifteen  or  twenty  minutes,  yes. 

Q.    Fifteen  or  twenty  minutes? 

A.    Yes.  I  would  say  that  or  longer. 

Q.    Would  you  say  closer  to  twenty  than  fifteen? 
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A.     Yes. 

Q.  I  see.  During  this  period  of  time,  did  you  go 
out  and  talk  to  Mr.  Storey  about  this? 

A.     Yes,  shortly  after  that,  yes. 

Q.  And  do  you  remember  that  in  talking  to  Mr. 
Storey  you  told  hmi  to  go  in  there  and  fire  his  wife  ? 

A.     No,  sir. 

Q.     I  beg  your  pardon? 

A.     I  did  not  say  that. 

Q.     Oh,  what  did  you  say,  Mr.  Martini  ? 

A.     I  told  him  I  had  fired  his  wife. 

Q.     Oh,  you  had  fired  his  mfe?  A.    Yes. 

Q.     This  was  before  she  left,  though? 

A.     No,  she  had  left. 

Q.     Oh,  she  had  left?  A.    Yes. 

Q.     Why  did  you  tell  Mr.  Storey  that? 

A.  Because  I  had  also  had  him  into  my  office 
and  told  him  that  I  didn't  want  him  to  leave  his 
post,  so  I  told  him  that  I  had  fired  his  wife,  and 
that  the  next  time  I  had  a  report,  that  he  had  left 
his  ix)st,  that  I  would  fire  him. 

Q.  How  long  after  seeing  Mrs.  Storey  there  did 
you  talk  to  Mr.  Storey? 

A.     Oh,  after  I  first  saw  her  there?  [123] 

Q.     Yes.  A.     I'd  say  a  lialf  hour. 

Q.  I  see.  So  veiy  shortly  afterwards  you  went 
out  and  told  Mr.  Storey  this?  A.    Yes.  [124] 

Q.     (By  Mr.  Karasick)  :    Now,  what  was  the  rea- 
son then  for  Mrs.  Storey's  discharge,  Mr.  Martini? 
Mr.  Berke:    Just  a  moment;  asked  and  answered. 
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Mr.  Karasick:  Succinctly  i>ut,  is  what  I  want. 
I  want  a  reason  from  this  individual  as  to  why  Mrs. 
Storey  was  discharged. 

Trial  Examiner:  You  mean  such  as  the  company 
might  have  kept  on  their  records  as  a  specific 
ground  for  discharge? 

Mr.  Karasick:    That's  right. 

Trial  Examiner:  If  there  is  such  a  word,  Mr. 
Martini  can  give  it. 

The  Witness :  Well,  the  reason  for  her  discharge 
w^as  calling  together  a  congregation  of  women  and 
standing  in  the  alleyway.  Now,  I  had  prior  to  that 
time  talked  to  Mrs.  Storey,  talked  to  her  as  a  gen- 
tleman. I  had  Mrs.  Storey  and  a  Mrs.  —  I  believe 
her  name  is  Lila  Layman,  into  my  office  with  Mr. 
Duckworth,  and  I  told  her  at  that  time  that  I 
wanted  no  more  occurrences  of  that.  I  fairly  and 
squarely  warned  her. 

She  did  it  on  another  occasion;  therefore,  it  w^as 
cause  for  discharge.  [125] 

Q.  (By  Mr.  Karasick) :  What  did  she  do  on 
another  occasion,  Mr.  Martini? 

A.     On  a  pre^dous  occasion? 

Q.    Yes. 

A.  On  a  pre^dous  occasion  she  —  well,  again  I 
was  in  the  cannery  in  a  conference  Avith  Mr.  Duck- 
worth. She  had  called  a  group  together  and  then 
called  me  down,  and  wanted  to  talk  to  me,  at  the 
time  that  the  day  shift  was  going  back  from  the 
lunch  period;  they  had  already  —  it  was  prior  to 
their — some  had  not  clocked  in,  others  had  clocked 
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in  and  were  at  their  posts,  ready  to  nm  the  cannery, 
the  cannery  was  ready  to  start.  At  that  point  I  went 
dowTi  there  and  she  had — she  asked  me  pointblank 
if  I  would  meet  with  Mr.  Grami  and  Mr.  Rhodes. 

Q.  Who  are  Mr.  Grami  and  Mr.  Rhodes  ?  Would 
you  identify  them?  They  are  Union  representa- 
tives? 

A.  Yes.  Mr.  Grami  is  with  the  A.  F.  of  L.,  and 
Mr.  Rhodes,  I  believe,  is  Secretary  and  Manager. 

Q.  They  are  representatives  of  the  Union  in- 
volved here,  aren't  they?  A.     Yes. 

Q.    Yes.  Go  on. 

A.  I  told  her  at  that  point  that  I  would  not  meet 
with  either  one  of  them  as  the  case,  that  is,  the 
labor  case  was  in  the  hands  of  the  N.L.R.B.,  and 
they  would  shortly  render  a  decision  about  what  our 
plants  would  do.  I  told  the  girls  that  Mrs.  [126] 
Storey  said  that  if  we  didn't  meet  mtli  them  the 
girls  would  walk  off,  including  herself,  and  I  asked 
— said  now.  Girls,  the  best  thing  for  you  to  do  is  to 
go  back  to  work  and  forget  the  issue,  and  that's  it, 
they  did.  [127] 

*    *    *    -x-    * 

Q.  (By  Mr.  Karasick) :  Why  was  Elsie  Dick- 
erson  discharged,  Mr.  Martini? 

A.  I  did  not  discharge  Elsie  Diekerson.  You 
have  the  record  on  that,  l>ut  tlie  story  that  T  lu^ar 
is  that  she  was  discharged  for  defacing  or  marring 
a])])los.  [130] 


^       Mr 
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A.  Well,  l)ecaiise  it  is  a — the  story  that  I  have, 
which  I  am  [131]  sure  is  correct,  was  that  our  ma- 
cJiines  removed  cores 

Q.    What's  that? 

A.  Removed  peels  and  cores  from  the  apples. 
A  trimmer  trims  off  bruised  tissue  'and,  oh,  possi- 
bly a  worm  stain  that  hasn't  been  cut  off,  and  Mrs. 
Dickerson  was  intentionally  inserting  into  the  oppo- 
site side  of  the  apple  the  core  that  had  already  been 
removed.  Now,  in  that  particular  instance,  the  apple 
goes  up  through  to  the  seed  celling  machines  and 
these  machines  remove  what  the  corer  has  not  re- 
moved ;  in  other  words,  for  sliced  apples  we  have  to 
remove  the  seed  cell.  Now,  when  an  apple  has  a 
core  in  it  from  that  direction  the  seed  celler  will 
pick  up  that  core  and  have  seed  cells  all  over  it,  into 
the^ — they  could  get  intO'  the  product,  and  that  could 
downgrade  that  particular  lot  of  sauce;  it  could  be 
a  thousand  cases,  and  it  will  downgrade  it  to  a  sec- 
ond grade  or  a  grade  that  yon  may  have  to  sell  at 
possibly  50  percent  of  the  general  market.  In  fact, 
that  is 

Q.     Has  that  ever  happened  to  you? 

A.     To  have  to  sell  apples  at  the  lower  price  ? 

Q.  Has  it  ever  happened  that  you  had  to  do^^m- 
grade  a  product  for  that  reason? 

A.  We  have  had  to  downgrade  it  for  that  rea- 
son, yes. 

Q.     You  have?  A.    Yes. 

Q.     In  the  past?  [132]  A.     Yes. 

*    *    -x-     *    ^ 

Q.     So  that  the  only  reason  Mrs.  Dickerson  was 
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discharged  was  because  she  had  done  this  to  an 
apple  and  this  would  endanger  the  quality  of  the 
product,  is  that  what  you  are  saying? 

A.     Yes,  that's  correct. 

Mr.  Berke :  Just  a  moment,  just  a  moment.  That 
misstates  the  evidence.  I  object  to  it;  ^^done  this 
to  an  apple"  makes  it  appear  as  though  it  is  one 
apple. 

Trial  Examiner:  I  don't  understand  the  objec- 
tion, Mr.  Berke. 

Mr.  Berke:  I  object  to  his  misstating  the  evi- 
dence, sir.  [133] 

Trial  Examiner:  The  witness  just  confimied  it  is 
coiTect. 

Mr.  Berke:  That  it  was  done  to  only  one  apple? 
I  didn't  understand  that.  If  the  witness  said  so,  all 
right. 

The  Witness:  No,  it  wasn't  done  with  only  one 
apple. 

Q.  (By  Mr.  Karasick)  :  Well,  how  many  apples 
were  involved,  Mr.  Martini? 

A.  Well,  it  was  done  on  two  occasions,  that  she 
would  have 

Q.     Tavo  apples? 

A.  No,  not  two  apples,  two  occasions.  We  don't 
know  how  many  ap])les.  There  were  several  apples 
seen,  there  were  more  than  one  apple,  T  assure^  you. 

Q.     How  many  apples  was  this  done  to? 

A.  I  am  not  ac(i|uainted  with  the  full  extent  of 
it,  but  there  were  several  apples  that  were  seen. 

^      *      *      ¥:      Mr 


¥ 
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Q.  When  was  Mr.  Duckworth  made  Superin- 
tendent at  the  Plant,  Mr.  Martini?  Last  season  was 
the  first  time,  was  it  not  ? 

A.     I  don't  remember  the  exact  date. 

Q.     No,  but  it  was  last  season,  wasn't  it? 

A.  Yes,  it  was  during  tlie  last  season.  It  wasn't 
right  at  the  beginning  of  it,  it  was  approximately  a 
week  or  so  after  the  season 

Q.  Now,  who  was  the  Superintendent  before 
him?  A.     Barrel  Beavers. 

Q.  What  was  Duckworth's  position  before  he 
took  Beavers'  job? 

A.  He  was  our  technician,  and  I  would  have 
classed  him  as  Assistant  Superintendent. 

Q.     He  had  been  Assistant  Superintendent? 

A.  An  Assistant  Superintendent  and  Lab  Tech- 
nician. 

Q.     To  Beavers,  is  that  it?  A.    Yes. 

Q.  And  then  when  Beavers  was  no  longer  there, 
then  Duckworth?  A.    Yes,  that's  right. 

Q.  Do  you  remember  about  when  Beavers  left 
and  Duckworth  took  over? 

A.  Oh,  I  don't  remember  the  exact  date.  It  was 
very  short — right  immediately  after  the  beginning 
of  the  season. 

Q.     In  July? 

A.  Yes,  it  was  in  July,  I  am  sure  of  that.  Prob- 
ably around  the  20th.  [151] 

Q.  I  see.  After  you  had  actually  begun  opera- 
tion of  the  cannery  then,  is  that  right? 

A.    I  don't  recall  whether  we  had  operated  yet  or 
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not.  I  don^t  recall.  I  do  not  believe  that  we  had 
operated  the  cannery  yet  when  Darrel  Beavers  left 
our  employ. 

Q.  Well,  in  any  event,  am  I  right  in  this,  that 
Beavers  had  the  same  duties  that  Duckworth  did, 
Duckworth  just  succeeded  Beavers'  position? 

A.     Duckworth  just  what? 

Q.     Succeeded  Mr.  Beavers'  position? 

A.    Yes,  yes. 

Q.  There  is  no  difference  in  authority  or  re- 
sponsibility, right? 

A.  No,  no,  with  the  exception  that  Duckworth  is 
a  technician  in  that  line  of  work  and  he  has  a  little 
bit  more  knowledge  of  the  fine  points  of  the  actual 
canning  and  processing  of  apples. 

Q.  But  that  didn't  affect  the  supervisory  author- 
ity or  responsibility?  A.     N'o. 

Q.     That  remained  the  same,  is  that  right? 

A.    Yes. 

Q.     As  Beavers'  had  been?  A.    Yes,  sir. 

Q.  Now,  on  October  15th,  1954,  —  I  think  that 
date  is  already  shown  in  the  record [152] 

A.     On  October  what? 

Q.     15th.  A.    Yes. 

Q.  You  reduced  operations  to  one  shift,  is  that 
correct?  A.    Yes,  that  is  correct. 

Q.  Now,  in  1952  and  1953,  you  laid  off  the  night 
shift  and  kept  the  day  shift  going,  is  that  right? 

A.     That's  coi'rect. 

Q.  In  1954,  you  laid  off  employees  between  the 
two  shifts,  is  that  right?  A.    Yes. 
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Q.  You  selected  some  from  one  shift  and  some 
from  another?  A.     Yes,  yes. 

Q.  And  do  you  know  the — and  you  held  a  meet- 
ing of  the  employees  in  the  warehouse? 

A.    Yes. 

Q.  On  the  afternoon  —  at  tlie  close  of  the  first 
shift,  and  right  after  the  second  shift  came  on,  to 
notify  the  employees  of  the  lay-off,  is  that  correct? 

A.    Yes. 

Q.  At  that  meeting,  or  shortly  thereafter,  you 
issued  a  letter  to  the  employees,  telling  them,  ex- 
plaining in  effect  about  the  lay-off,  did  you  not? 

A.    Yes. 

Mr.  Karasick:  I  have  asked  the  Reporter  to 
mark  as  General  [153]  Coimsers  Exhibit  25  for 
identification  a  docimient  on  the  letterhead  of  Se- 
bastopol  Apple  Growers  Union,  bearing  the  date  of 
October  14th,  1954,  addressed  to  all  employees,  and 
ask  you  if  that  is  the  letter  to  which  you  refer. 

A.     Yes,  that  is  correct,  this  is  the  letter. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Coimsers  Exhibit  No.  25 
for  identification.) 

Mr.  Karasick:  I  offer  the  document  in  evidence 
as  General  CounseFs  Exhibit  25,  and  is  my  recol- 
lection correct,  Mr.  Examiner,  that  I  have  not  yet 
offered  General  Gounsers  Exhibit  24?  If  I  haven't, 

I  would  like  to  offer  it  at  this  time.  [154] 
*  *  *  *  * 

Q.  (By  Mr.  Karasick) :  You  reduced  opera- 
tions to  one  shift  on  October  15tii,  1954,  is  that 
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connect?  A.     That  is  correct. 

Q.  Now,  that  shift  was  one  which  was  selected 
between  day  and  night  shift  employees  previous  to 
that  time,  right? 

A.     "\ATiat  was  that  now? 

Q.  That  shift  was  selected  from  employees  who 
up  to  that  time  had  worked  on  both  the  day  and 
night  shifts,  right?  A.     Yes,  that  is  correct. 

0.  What  you  did  then  was  retain  a  single  shift 
and  operated  only  during  the  day  imits  of  a  night 
shift  —  you  didn't  have  a  shift  which  operated  at 
night  any  more,  is  that  right? 

A.     That  is  right. 

Q.  The  letter  that  you  hold  in  your  hand,  Gen- 
eral Counsel's  Exhibit  25,  bears  the  date  of  October 

14th,  1954,  does  it  not?  [156] 

*  *  *  *  * 

Q.  (By  Mr.  Karasick)  :  Did  you  want  to  ex- 
plain something?  A.    Yes. 

Q.     In  regard  to  the  question? 

A.  Yes.  When  you  asked  me  if  the  night  shift 
was  taken  off  in  1952  and  '53 

Q.    Yes?  A.    1  said  yes. 

Q.    Yes. 

A.  That  is  cori'ect,  isn't  it?  Now,  did  you  mean 
there  was  only  the  shift — ^were  only  the  night  shift 
employees  removed? 

Q.     Primarily  the  night  shift. 

A.     Is  that  what  you  meant? 

Q.     That  is  exactly  what  I  meant. 

A.     I  don't  know. 
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Mr.  Berke:    Yes,  well,  that's  the  point. 
Q.     (By  Mr.  Karasick)  :    You  don't  know? 

A.     No,  I  don't  Imow.  [157] 

*  *  *  ^  * 

Q.  (By  Mr.  Karasick) :  Your  testimony  is  you 
don't  know? 

A.  I  do  not  know.  I'd  have  to  check  the  record 
on  that,  if  it  is  available.  Those  are  difficult  records 
to  check,  with  such  a  revolvement  of  labor  in 
that  organization.  We  will  check  through;  if  there 
are,  we  mil  certainly  get  them. 

Mr.  Berke :    Mr.  Karasick,  we  will  do  our  best. 

Mr.  Karasick:    Will  you? 

Mr.  Berke:    Just  any  records  you  want,  just  ask 

for  them.  [159] 

*  *  *  *  * 

Q.  (By  Mr.  Karasick)  :  You  will  recall  yester- 
day I  asked  you  to  check,  and  you  were  good 
enough  to  indicate  that  you  would,  with  respect  to 
whether  or  not  in  1952  and  1953,  at  the  time  you 
reduced  operations  to  one  shift,  you  did  not  lay  off 
the  night  shift  and  continue  working  with  the  day 
shift  for  the  balance  of  the  season.  Did  you  make 
such  a  check?  A.    Yes. 

Q.    What  is  the  answer? 

A.  I  found  that  in  the  past  there,  the  people 
were  picked  out  in  exactly  the  same  way,  both — — 

Q.  I  wanted  to  know  whether  or  not  it  is  true, 
Mr.  Martini,  that  in  1952  and  1953,  when  you  re^ 
duced  the  operations  to  one  [168]  shift^ — — 

A.    Yes. 
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Q.    you  did  not  lay  off  the  night  crew  and 

continue  working  altogether  or  substantially  with 
the  day  crew — when  I  say  ^^substantially,''  I  mean 
you  laid  off  the  night  crew  and  only  used  to  fill  in 
for  people  that  left  on  the  day  crew,  never  got  back 
on  the  night  crew  in  those  years? 

Mr.  Berke:  I  wonder  if  the  witness  understood 
the  question.  It  puzzles  me.  There  is  something 
wrong  with  the  syntax,  the  way  it  starts  out^  and 
then 

Mr.  Karasick:  Well,  I  ^^ill  be  glad  to  rephrase 
the  question,  surely. 

Q.  (By  Mr.  Karasick) :  The  question  I  am 
posing  to  you  is  this,  Mr.  Martini,  and  again,  if  it 
isn't  clear,  please  tell  me.  I  don't  want  you  to  be 
confused. 

In  1952  and  1953  you  reduced  the  operations  to 
one  shift,  right?  A.     Yes. 

Q.  In  doing  so,  is  it  not  true  that  you  laid  off 
the  night  shift  as  such  and  continued  working  with 
the  day  shift?  A.     It  is  not  tnie. 

Q.    It  is  not?  A.    No. 

Q.    All  right.  Xow,  what  is  true,  Mr.  Mai-tini? 

A.  There  were  employees  in  both  1952  and  1953 
tliat,  after  the  [169]  lay-off,  went  to  work  on  the 
day  shift,  that  had  come  from  the  night  sliift. 

Q.  Yes,  and  they  were  employees  who  filled  in 
for  vacancies  that  occuriTd  after  that  time  on  the 
day  shift,  isn't  that  tnie? 

A.     N"o,  no,  right  at  tlie  time. 

Q.    You  mean  that  they  were  employees  selected 


I 
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from  lay-offs,  or  laid  off  on  both  shifts  in  1952  and 

1953?  A.    Yes. 

Q.     Your  records  show  tliat,  do  they  not? 

A.     Yes,  yes.  [170] 
*  *  *  *  * 

Q.  Thank  you.  Now,  I  think  that  tliere  are 
some  twenty  employees  whom  you  say  quit  on  the 
night  of  October  15,  1954,  is  that  right? 

A.  I  only  have  it  by  reports  that  were  given  me 
by  supervisors  and  looking  at  the  record  there  I 
would  say  yes. 

Q.  I  don't  want  to  take  advantage  of  you  by 
numbers,  I  will  just  call  your  attention  to  the  ex- 
ceptions to  the  Regional  Director's  Report  on  Chal- 
lenged Ballots.  Yon  remember  there  is  an  appendix 
to  that  dociunent  which  lists  employees  whom  the 
company  alleges  quit,  is  that  right?  A.    Yes. 

Q.    Let  me  show  it  to  you. 

A.     That's  right,  I  remember  the  number.  [179] 

Q.  You  remember  the  number  —  20,  weren't 
there?  A.    Yes. 

Q.    And  they  are  named  in  that  dociunent? 

A.    Yes. 

Q.  Now,  do  you  know  whether  or  not  any  of 
that  20  quit,  of  your  own  personal  knowledge? 

A.  I  know  that  they  had  not  reported  to  work, 
to  complete  their  shift  that  night. 

Q.     No,  my  question  to  you,  Mr.  Martini 

Mr.  Karasick:  And  I  move  to  strike  the  an- 
swer as  not  responsive,  please,  because  this  gets 
into  the  question 
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Trial  Examiner:  No,  I  think  that  is  partial 
knowledge  on  his  part.  I  will  let  it  stand. 

Mr.  Karasick:    All  right. 

Q.  (By  Mr.  Karasick)  :  Did  any  one  of  the  20 
named  employees  personally  tell  you  at  that  time, 
or  at  any  time,  that  they  had  quit  work? 

A.  None  of  the  employees,  Mr.  Karasick,  actu- 
ally told  me  that. 

Q.    All  right,  that  answers  my  question. 

A.  But,  if  you  don't  mind,  I'd  like  to  explain 
a  little  furt.her.  I  know  a  little  bit  more  than  that. 

Q.     If  you  want  to  explain,  you  go  right  ahead. 

A.  My  supervisors  informed  me  that  several  told 
them  if  they  weren't  going  to  work  Monday  there 
was  no  use  working  that  night,  and  they  left.  [180] 

*  *     -X-     *     -Jf 

A.  After  these  shifts  started  up  that  evening, 
that  afternoon  after  the  lay-off,  I  w^ould  estimate 
now  that  we  ran  with  a  75  percent  crew.  The  crew, 
the  full  crew  wasn't  there. 

Q.     That's  only  your  estimate,  right? 

A.  Well,  I'm  sure  of  the  figures,  because  that's 
about  what  we  have  found,  chasing  these  records 
down,  over  the  past  seven  or  eight  months,  tliat's 
all  the  people  that  turned  up  to  work ;  and  we  knew 
about  it,  and  those  particular  items  were  pointed 
out  to  me  at  the  time,  that  so-and-so  said  if  she 
wasn't  going  to  work  Monday  she  might  as  well 
leave  them.  [182] 

*  -x-    *    *    * 
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Q.  (By  Mr.  Karasick)  :  Now,  after  that — Strike 
that. 

During  the  1954  season  the  Respondent  sent  ai)- 
ples  to  the  Sebastopol  Apple  Co-op,  another  com- 
pany, for  processing  and  putting  in  cans,  is  that 
right?  A.     That  is  correct. 

Q.  And  do  you  recall  that  during  the  1954  sea- 
son the  co-op  canned  some — ^in  excess  of  80,000  cans 
— cases  for  you,  and  that  of  these  there  were  in 
excess  of  65,000  303 's,  and  the  balance  of  15,000, 
in  round  figures,  being  8-ounce?  [191] 

A.  I  recall  that  the  figure  is  somewhere  aroimd 
that  figure,  yes. 

Q.  Again  would  you  check  and  let  me  give  you 
the  exact  figure  so  that  you  can  make  an  exact  check, 
if  you  wall,  and  again  with  Mr.  Berke's  consent. 

The  co-op  canned  80,587  cases  during  the  1954 
season  for  you — and  by  ^^you"  I  mean  the  Respond- 
ent— and  of  these  65,322  were  303 's  and  the  balance 
of  15,264  were  8-oimce,  that's  right. 

When  did  you  begin  taking  applications  for  new 
employment  this  year? 

Mr.  Berke:  Just  a  moment.  What  is  the  rele- 
vancy ? 

The  Witness:    Oh,  I  don't  know. 

Mr.  Berke:  Wait  a  minute^ — as  to  this  year?  We 
are  only  concerned  with  last  year,  and  we  have  al- 
ready gotten  background  stuff  in,  and  nothing  to 
do  with  last  year's  events  either  but 

Trial  Examiner:  I  am  not  sure  that  I  quite  un- 
derstand the  picture;  with  reference  to  what,  you 
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mean  the  calendar  date  or  do  you  mean  with  ref- 
erence to  the  time  the  cannery  was  started? 

Mr.  Karasick:  I  think  I  will  withdraw  the  ques- 
tion and  get  at  it  more  directly,  so  that  there  will 
be  no  misunderstanding  about  it. 

Q.  (By  Mr.  Karasick)  :  Are  you  using  this  year 
for  the  first  time  new  application  forms,  Mr.  Mar- 
tini?  [192]  A.    A  new  application  form? 

Mr.  Berke :    Now,  just  a  moment. 

Q.  (By  Mr.  Karasick) :  Is  that  a  new  applica- 
tion form? 

Mr.  Berke:  Just  a  moment.  I  am  going  to  object 
to  it.  It's  irrelevant  and  immaterial  as  to  whether 
they  are  using  a  new  form  or  not. 

Mr.  Karasick:  I  think  it  may  or  may  not,  de- 
pending on  the  witness'  answer. 

Mr.  Berke :  Well,  this  is  a  fishing  expedition,  and 
I'm  certainly 

Mr.  Karasick:  Well,  let's  show  it  is  not  a  fishing 
expedition.  Here  is  the  dociunent  I  am  going  to  show 
him,  Mr.  Berke. 

Mr.  Berke:  Even  so,  I  thinlv  it  is  irrelevant. 
There  is  nothing  in  the  Complaint  about  the  alleged 
violation,  if  that  is  what  Coimsel  is  getting  at.  If  it 
isn't,  it  certainly  isn't  background;  it  is  foregroimd, 
if  anything,  and  I  don't  miderstand  that  the  Board 
as  yet  has  ruled  that  foreground  is  applicable. 

Mr.  Karasick:  I  don't  want  Mr.  Berke  to  be 
taken — ^to  be  under  any  misapprehension  as  to  my 
intentions  now  or  at  any  time,  Mr.  Hemingway,  or 
anyone  else  here.  I  intend  to  ask  tiie  witness  ques- 
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tions  about  this  document,  which  is  an  application 
fonn,  I  am  informed,  and  just  recently  came  to  my 
attention  within  the  last  couple  of  days  as  now 
being  used  by  the  company.  If  it  is  l)eing  used  by 
the  company,  and  I  think  tlie  [193]  witness  will  so 
testify  in  regard  to  it — if  he  doesn't,  we  have  wit- 
nesses who  will — I  then  intend  to  amend  tlie  Com- 
plaint to  allege  as  an  unfair  labor  practice 

jl  Mr.  Berke:  I  certainly  will  object  to  it.  It  will  be 
absolutely  incompetent  and  improper,  and  Mr.  Kara- 
sick  ought  to  know  better. 

Mr.  Ka,rasick:  On  what  ground,  I  wonder,  Mr. 
Examiner,  would  it  be  incompetent  or  improper? 

Mr.  Berke:  Because,  to  amend  at  this  late  date 
on  a  groim.d  which  has  nothing  to  do  with  the  events 
that  transpired  last  year,  which  is  the  basis  of  this 
litigation,  is  certainly  improper. 

Mr.  Karasick:    I  would  like  to 

Mr.  Berke:  And  General  Counsel  is  making  a 
case  as  he  goes  along  day  by  day.  That  is  w^hat  is 
improper. 

Mr.  Karasick:  It  isn't  only  that  that  we  depend 
on,  Mr.  Examiner;  I  beg  to  point  out  that  this  is 
a  continuing  violation. 

Trial  Examiner :  Do  you  have  a  form  of  applica- 
tion that  was  used  prior,  in  prior  years? 

Mr.  Karasick:    No. 

Trial  Examiner :  Is  your  question  whether  or  not 
this  form  of  application  is  the  one  which  was  used? 

Mr.  Karasick:  No,  my  question  is  now  whether 
this  form  of  application  is  presently  being  used. 
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This  is  a  continuing  [194]  \^lolation  alleged,  against 
the  employers  named  in  this  Complaint,  that  viola- 
tion being  vnth  respect  to  their  employment  and 
continued  employment  by  this  Respondent.  It  is 
our  contention  that  this  application  on  its  face  and 
per  se  is  a  \4olation  of  the  Act.  If  the  application  is 
being  used  by  this  Respondent,  it  is  perfectly  proper 
to  put  in  the  e\adence  Avith  respect  to  that  and 
amend  the  Complaint. 

I  may  state  further  that  this  application  first 
came  in  my  hands  on  Sunday  of  this  week.  It  is  the 
first  time  I  knew  of  it. 

Trial  Examiner:  Well,  apparently  it  was  rep- 
resented to  you  as  something  new  that  hadn't  been 
used  before. 

Mr.  Karasick:  That's  right,  but  it  is  being  used 
with  respect  to  the  employees  the  company  is  now 
hiring,  and  some  of  these  employees  are  employees 
who  worked  for  it  previously  and  had  a  continuing 
expectation  of  employment. 

Trial  Examiner:  Well,  would  you  mind  asking 
preliminarily  whether  or  not  any  application  f  onn 
was  used  in  prior  years? 

Mr.  Karasick:    No,  I  have  no  objection  to  that. 

Trial  Examiner:  And  whether  or  not,  if  there 
was  one,  it  was  in  this  form. 

Mr.  Karasick:     No,  I  don't  have  any  objection. 

Trial  Examiner :  If  you  will  put  it  in  tliat  form, 
I  will  ai)preciate  it. 

Mr.  Karasick:     Surely.   [195] 
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Q.  (By  Mr.  Karasick) :  Will  you  answer  tlie 
Examiner's  question  in  that  regai'd? 

A.  We  had  another  fonn,  a  veiy  short  form, 
with  the  name  and — I  really  haven't  looked  at  it 
too  carefully,  but  tliere  wasn't  all  the  information 
on  there  that  we  wanted,  and  so  we^ 

Mr.  Berke:  Well,  the  point  is,  did  you  have  an- 
other fonn,  application  form? 

The  Witness :    Yes,  yes. 

Mr.  Berke:    All  right. 

Q.  (By  Mr.  Karasick) :  When  did  you  begin 
using  this  form? 

Mr.  Berke :    Just  a  moment.  I  object  to  that. 

Mr.  Karasick:    I  will  ask 

Mr.  Berke :    Going  to  object  on  the  ground 

Mr.  Karasick:  Will  you  wait  imtil  I  have  fin- 
ished the  question,  Mr.  Berke,  please,  and  as  soon 
as  I  finish  I  mil  pause  and  give  you  a  chance  to 
object. 

Trial  Examiner :  Incidentally,  I  can  tell  you  right 
now,  Mr.  Berke,  the  fact  that  it  occurred  this  year 
will  not  make  any  difference  in  my  ruling.  It  doesn't 
come  WT-thin  the  same  principle  of  evidence  as  the 
situation  where  someone  makes  repairs  to  an  in- 
stnunentality  that  causes  an  accident. 

Mr.  Berke:  I  am  not  sure  I  follow  you,  Mr. 
Trial  Examiner. 

Trial  Examiner:  Well,  never  mind.  I  am  going 
to  permit  the  question  to  be  asked. 

Q.     (By  Mr.  Karasick) :    I  hand  you  this  docu- 
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ment  which  has  been  [196]  marked  General  Coun- 
sel's  Exhibit  26  for  identification,  Mr.  Maii:ini,  and 
ask  you  if  that  application  form  Avas  used  this  year 
for  the  first  time  ? 

Mr.  Berke:  Just  a  moment.  I  object  to  it  as  in- 
competent, irrelevant  and  immaterial  and  beyond 
the  scope  of  the  issues  in  this  case. 

Trial  Examiner:    Overruled. 

Mr.  Berke:  And  if  it  is  going  to  be  gone  into, 
Mr.  Trial  Examiner,  I  am  going  to  ask  for  a  con- 
tinuation, because  I  am  frankly  taken  by  surprise. 

Mr.  Karasick:  You  are  no  more  surprised  than 
I  was  to  get  it,  so  we  are  botli  equally  surprised. 

Trial  Examiner:  I  am  not  going  to  rale  on  the 
motion  at  this  time  for  a  continuance  because  I 
don't  believe  that  it  will  be  essential  as  yet.  If,  after 
Counsel  has  had  an  opportimity  to  speak  to  the  wit- 
ness, he  feels  that  it  may  be  necessary,  I  will  con- 
sider it  again,  l)ut  at  this  time,  however,  I  Avill  deny 
any  continuance. 

Q.  (By  Mr.  Karasick) :  Would  you  answer  the 
question,  Mr.  Martini;  do  you  remember?  [197] 

A.    No. 

*    *    *    *    -x- 

Q.  (By  Mr.  Karasick) :  Do  you  know  the  date 
that  you  began  using  this  application? 

A.  No,  I  do  not. 

Q.  Mr.  Martini?  A.     I  do  not  know. 

Q.  Was  the  first  time  this  year? 

A.  Yes,  sir. 

Q.  What  month? 
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A.  Let's  see,  this  is  July.  It  was  in  July,  I'm 
sure  of  that. 

Q.     In  July?  A.    Yes. 

Q.    Are  you  sure  it  wasn't  in  June  as  well? 

A.  I  don't  think  so.  It  seems  to  me  like  we  have 
been  takinj^  applications  for  approximately  three 
weeks,  three  weeks — tliis  is — must  have  started 
aloiii^  the  first  of  July  or  the  end  of  June. 

Q.     I  see. 
P'    A.     I  can  check,  though,  if  that  is  what  you  want. 


*  -x-   *   *   -x- 


Q.  I  hand  you  General  Coimsel's  Exhibit  26  for 
identification,  is  that  correct? 

A.    Yes,  this  is  the  form.  [198] 

Q.     That  is  the  one  you  have  been  using? 

A.    Yes. 

Q.     And  you  are  using  it  now? 

A.     That's  right. 

Q.  And  all  applicants  for  employment  are  re- 
quired to  fill  out  that  form,  are  they  not? 

A.    Yes. 

Mr.  Karasick:  I  offer  the  document  in  evidence 
as  General  Counsel's  Exhibit  26. 

Mr.  Berke:  I  object  to  it  on  the  ground  it  is 
irrelevant  and  immaterial  and  incompetent,  and 
beyond  the  scope  of  the  issues  involved,  and  it 
is  not  a  part  of  the  Complaint.  There  is  no  allega- 
tion pertaining  to  it  in  the  Complaint  by  any  stretch 
of  anybody's  imagination. 

Trial  Examiner;     I  will  receive  the  exhibit  in 
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evidence.  I  am  not  passing,  in  so  ruling,  upon  the 

weight  to  wliich  this  dociunent  is  entitled.  [199] 
*  *  *  *  * 

Q.  (By  Mr.  Karasick)  :  Mr.  Martini,  I  hand  you 
General  Counsers  Exhibit  23,  which  you  will  re- 
call is  the  diagram  of  the  cannery.  [201] 

A.     Yes,  sir. 

Q.  And,  for  the  record  and  the  Examiner,  I 
would  like  to  take  you  through  the  operations  of 
the  cannery  in,  first,  the  operation  required  when 
you  can  slices.  A.    Yes. 

Q.  And  then,  when  we  get  tlirough  with  that, 
we  will  go  to  the  operation  where  you  can  sauce. 
Is  that  clear?  A.    Yes. 

Q.  Now,  the  apples — ^liolding  this  diagram  up  so 
that  the  words  "39  trinamers''  are  in  the  upper  left 
corner,  we  are  looking  at  the  chart,  the  diagram 
from  that  angle,  are  we  not?  A.    Yes. 

Q.  Now,  the  apples  are  dumped  right  outside  of 
a  point  called  the  flimie  on  that  diagram,  are  they 
not?  A.     That  is  right. 

Q.    And  then  they  are  dumped  into  the  flmne  ? 

A.  Yes,  they  are  elevated  up  to  the  flume  and 
dumped  into  the  water  flume. 

Q.  Yes.  Now,  that  flimie  carries  water  and  runs 
down  into  the  plant?  A.    Yes. 

Q.     It  is  really  a  conduit,  isn't  it? 

A.     Yes,  it  is  a  conveyor. 

Q.     A  water  conveyor?  A.    Right.  [202] 

Q.  The  a])ples  come  in  tliis  water,  and  on  cither 
side  of  the  flume  stand  peelers? 
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A.     No,  on  one  side  of  the  flume  stand  i>eelers. 

Q.  I  see.  Now,  as  you  are  looking  at  the  chart 
now,  would  it  be  at  the  ripper  part  of  the  words 
"13  peelers"  or  the  bottom  part? 

A.  No,  the  bottom  part  is  where  the  peeler  op- 
erators stay. 

Q.  Now,  peelers  are  machines  which  are  operated 
by  peeler  operators,  is  that  right,  by  women? 

A.    Yes. 

Q.     How  many  peeler  machines  are  there? 

A.     Thirteen. 

Q.  How  many  apples  does  each  machine  handle 
at  one  time? 

A.    Anywhere  from  70  to  80  a  minute. 

Q.    But  at  one  given  point  of  time? 

A.     Oh,  two. 

Q.     A  peeler  has  cups  on  it? 

A.  A  peeler  has  four  cups,  and  there  are  two 
apples  fed  to  it  at  a  time,  two  and  two. 

Q.     They  are  fed  to  all  four  cups,  right? 

A.  No,  they  are  fed  two  cups  at  a  time.  The 
cups  work  this  way,  two  of  them  come  out  while 
two  of  them  are  going  in.  These  two  go  in  and  two 
others  come  out. 

Q.  I  see.  So  that  one  peeler  operator  can  handle 
the  four  cups?   [203]  A.     Yes. 

Q.    Is  that  right?  A.    Yes. 

Q.  And  what  does  she  do,  take  them  up  with 
one  apple  in  each  hand,  put  them  in  the  peeler  cup, 
the  machine  takes  it,  and  then  what  does  it  do? 
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A.  Then  the  machine  goes  into  what  we  call — 
it  takes  the  apple  in  the  cup,  takes  it  in,  and  the 
cup  has  an  upward  movement,  I  believe.  I  don^t 
know,  I'm  not  sure  whether  the  cup  moves  upward 
or  whether  the  spike  comes  down  and  catches  it, 
and  then  a  knife  goes  around  the  apple — the  apple  is 
spinning,  of  course, 

Q.    Yes. 

A.  This  is  a  spindle,  and  the  apple  spins  and 
the  knife  cuts  the  peel  off,  and  at  the  same  time, 
while  the  apple  is  spinning,  a  coring  knife  cuts  the 
core  out. 

Q.  Yes,  and  sometimes  those  coring  knives  don't 
operate  properly,  and  the  core  remains  in  the  apple? 

A.     Portions  of  it,  yes. 

Q.  Sometimes  a  whole  core  will  be  in  and  have 
to  be  removed  later  on,  right?  A.    Yes. 

Q.  All  right.  Now,  after  the  apple  comes  out  of 
the  machine,  does  it — is  it  dumped  by  the  machine, 
or  does  the  operator  take  it  out  by  hand,  after  it 
is  peeled?  [204] 

A.     No,  it  is  dumped  by  the  machine. 

Q.  It  is  peeled  and  cored;  if  the  machine  works 
properly,  it  is  peeled  and  cored,  dumped,  and  to  the 
left  of  where  it  says  "peelers"  there  is  a  rmiway 
or  conveyor? 

A.  There  is  another — there's  two,  there  are  two 
conveyors. 

Q.     Are  they  water  or  belt  conveyors? 

A.     One  is  belt  and  one  is  water. 
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Q.  And  are  the  apples  dumped  on  either  one 
of  those? 

A.  No,  sir,  they  are  not,  the  apples  are  dumped 
on  top,  on  top  of  the  conveyor.  There  is  a  grate 
over  the  top  of  it,  and  on  either  side  of  it  there  is 
an  opening,  so  that  every  apple — 

Q.     Yes? 

A.     it  is  trimmed,  at  that  point  it  is  picked 

up,  and  then  the  grates 

Q.     Who  picks  it  up  at  that  point? 
W   A.     The  trimmers. 

Q.  The  trimmers  pick  up  each  apple  individu- 
ally, right?  A.     Yes. 

Q.  They  are  standing  back  of  the  peelers,  where 
it  says  '^39  triimners"  here,  is  that  right? 

A.    Yes. 

Q.  The  apples  come  out  of  the  peeling  machines, 
roll  down  to  this  grate?  A.     Yes. 

Q.    Where  the  trimmers  stand?  [205] 

A.    Yes. 

Q.  The  trimmers  take  up  each  apple,  and  what 
do  they  do? 

A.  They  pick — they  pick  up  each  apple  and 
they  will  trim  off  deep  bruise  marks,  or  they  will 
trim  off  a  worm  stain,  or  they  will  trim  off  a  piece 
of  peeling. 

Q.     Imperfections  or  spots  or  things  of  that  sort? 

A.     That's  right. 

Q.  Well,  will  they  trim  out  parts  of  cores  that 
don't  come  out,  things  of  that  sort? 
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A.  Yes,  and  we  give  the  orders  as  to  how  we 
want  aiiples  trimmed;  the  floor  ladies  have  that  in- 
formation at  all  times,  just  what  we  are  making; 
actually,  we  don't  have  to  tell  them  what  we  are 
making,  l)ut  we  may  trim  a  little  bit  heavier  some- 
times than  we  do  other  times,  depending  on 

Q.  You  mean  you  make  a  deeper  cut  to  take  out 
imperfections  at  some  times  than  others? 

A.  No,  if  we  are  making  top  fancies,  the  apples 
almost  have  to  be  perfect.    There  is  no  tolerance. 

Q.  Xow,  if  you  are  not  making  top  fancies,  what 
are  the  other  qualities  you  make? 

A.  We  make  a  fancy  and  a  standard — or,  we 
refer  to  it  mostly  as  choice. 

Q.     All  right.     Xow,  your  standard  is  choice? 

A.     Yes. 

Q.     The  other  grade  is  fancy?   [206] 

A.  Well,  let's  call  it  standard.  That's  the  proper 
word. 

Q.     What  do  you  call  it? 

A.  I  call  it  choice,  but  the  Government  calls  it 
standard. 

Q.  All  right.  And  what  do  you  call  the  other 
qualities  or  grades  you  make?  A.     Fancy. 

Q.  I  see.  Do  you  make  an  extra  fancy  or  top 
fancy?  A.    Yes,  yes,  we  do. 

Q.     You  do?  A.     Yes,  we  do. 

Q.  All  right.  So  you  make  a  top  fancy,  a  fancy 
or  a  standard,  is  that  right? 

A.  Maybe  I  should  explain  that  a  little  bit,  so 
everybody  becomes  acquainted  with  it. 
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Q.     Surely. 

A.  A  fancy,  tlu^  grade  fancy  now  lias — tlie  scor- 
ing is  86. 

Q.     What  does  that  mean? 

A.  That  means  that  the  imperfections  and  so 
forth  are  counted  and  if — and  then  deducted  from 
the  good  portions.  I  am  not  an  expert  at  grading. 
1  don't  actually — don't  know  how,  but  nevertheless 
if  your  total  score  is  86  or  better  it  becomes  a  fancy. 

Now,  we  have  some  customers,  one  oi  them  that 
is  quite  large  that  insists  that  we  produce  for  them 
94  and  better,  you  see.   [207] 

Q.    Yes.     So  it  varies  with 

A.  With  whomever  you  are  dealing  with.  Now, 
if  it  is  a  Government  grade,  that  is  the  grade,  but 
it  will  not  make  the  grades  of  certain  customers. 

Q.  The  grades  vary  according  to  your  customers 
and  your  markets,  right?  A.     Yes. 

Q.  And  you  pack  all  sorts  of  grades,  is  that 
right? 

A.  Yes.  Now,  at  another  point,  some — a  stand- 
ard just  can't  be  anything. 

Q.  A  standard  has  to  meet  certain  standards, 
that  is  w^hat  you  are  saying? 

A.  It  certainly  does,  because  we  have  a  sub- 
standard. I  don't  knov7  v^here  the  cut-ofE  point  is, 
but  there  is  a  substandard,  and  that  must  be  sold, 
oh,  along  with  dents  and  so  forth. 

Q.  Now,  dents  can  be  sold — can  be  top  quality 
or A.     That's  right. 

Q.    or  any  other  quality,  but  as  long  as  they 
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are  dented,  you  can't  sell  them  as  a  full  product,  is 

that  right?  A.     Yes,  that's  right,  or  rusted. 

Q.  A  good  product,  a  perfect  product.  x^U 
right.  Now,  let's  get  back.  The  trimmers  have 
these  apples  and  they  trim  them;  they  use  knives 
to  do  that,  I  take  it?  A.    Yes. 

Q.  After  they  trim  these  apples,  each  one  is 
individually  [208]  trimmed,  what  do  they  do,  they 
drop  it  in  the  flume? 

A.     Yes,  they  drop  it  in  the  water  flume. 

Q.  Now^,  where  is  the  water  flume  with  relation 
to  this  chart,  which  says  "39  trimmers"? 

A.     The  water  flume  is  just  before  them. 

Q.    Between  them  and  the  peelers? 

A.  No,  between  the  trim  belt  and  the  peeler.  It 
is  one — there  are  two  conveyors,  there  is  one  con- 
veyor immediately  before  them.  That  is  where 
their  trimmings  and  anything  that  they  trim  off  the 
apples  drop  through  these  grates  and  the  conveyor 
takes  it  Aown  to  the  exhaust  end  of  this  line. 

Q.    All  right.  A.     And  just  beyond  that. 

Q.    Yes. 

A.  There  is  a  water  flume  where  the  apples  are 
dropped. 

Q.  Now,  after  they  are  trimmed  then  they  are 
dropped  in  this  water  flume?  A.     Yes. 

Q.    Which  is  between  the  trimmers  and  peelers? 

A.     Yes. 

Q.  And  it  is  carried  to  the  point  here  where  it 
is  marked  "Squirrel  Cage"?  A.     Yes. 

Q.    What  is  the  squirrel  cage? 
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A.     The  squirrel  cage  is  a  washinc;  maehine.  [209] 

Q.    What  does  it  look  like  physically? 

A.  It  is  a  series  of  rods  on  a  cylindrical  barrel, 
and  inside  of  it  there  are  heads,  spray  heads  that 
will  constantly  spray  the  apples,  and  there  is  also 
a  spiral,  a  stainless  steel  spiral  in  there  that  will 
bring  the  apples  up  to  about  midway,  the  sprays  hit 
them  at  all  times,  and  then  they  work  through  the 
squirrel  cage.    I  would  say  that  it  is  ten  feet  long. 

Q.     And  what  is  the  diameter  of  the  thing? 

A.     Oh, 

Q.     Approximately?  A.     Three  feet. 

Q.     Now,  does  this  revolve,  this  squirrel  cage? 

A.    Yes. 

Q.  So  the  apples  keep  revolving  like  you  say  in 
a  washing  machine? 

A.     Keep  revolving  and  working  forward. 

Q.  I  see.  And  the  spray,  is  it  just  water  or  is 
it  salt  water?  A.     Oh,  no,  that  is  water. 

Q.    Just  water?  A.    Yes. 

Q.  And  that  is  designed  to  wash  out  all  specks 
and  particles  that  are  hanging  to  the  apples,  is  that 
right,  clinging  to  the  ai)ples  ?  A.     Yes.  [210] 

Q.  All  right.  Now,  after  it  gets  through  the 
squirrel  cage  it  gets  to  this  point,  just  below  that 
on  the  chart,  called  the  inspection 

A.     Belt. 

Q.    belt,  right?  A.     Yes. 

Q.  And  there  are  inspectors  who  inspect  the 
apples  individually  as  they  come  down,  right? 

A.    Yes. 
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Q.  Then  after  it  goes  to  the  inspection  belt — we 
are  talking  about  slices  now,  are  we  not? 

A.     Yes. 

Q.  It  goes  over  here  to  what,  on  the  chart,  are 
slicing  miits,  which  is  a  long  table  for  slicing,  right? 

A.     Yes. 

Q.  Before  it  gets  there,  there  is  a  point  where 
there  are  some  additional  trimmers,  second  trim- 
mers, are  there  not,  right  here  at  this  point  on  the 
slicing  unit,  on  the  chart,  I  am  pointing  to  the 
right — in  emergencies? 

A.     In  emergencies  only. 

Q.     Now,  an  emergency  is  what? 

A.  An  emergency  is  where  fruit  will — where  it 
is  impossible  for  these  trimmers,  and  these  trim- 
mers that  you  refer  to  as  inspectors, 

Q.    Yes.  [211] 

A.    cannot  continue,  complete  the  job  fully; 

we  put  more  trinnners  on,  as  many  as  we  can  up 
here,  to  catch  more 

Q.  Is  that  in  effect  when  the  flow  is  i)robably 
too  fast  for  them  to  handle?  A.     No,  it  is  not. 

Q.     Is  it  because  of  the  quality  of  the  product? 

A.     Yes,  that  is  correct. 

Q.  I  see.  With  my  pen,  which  I  hand  you,  will 
you  mark  on  this  exhilnt  the  place  where  these 
extra  trimmers  are  when  you  use  them? 

A.  It  is  not  a  good  position,  it  is  a  makeshift 
position,  Mr.  Karasick. 

Q.    Yes,  I  appreciate  that. 

A.    I  am  not  sure  of  it,   but   it  seems  to  me 
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tliat  tliis  conveyor  goes  up,  and  tlien  drops  off  in 
this  place  here  for  a  con])le  of  people  riglit  at  this 
point  here. 

Q.    Yes. 

Trial  Examiner:  Now,  how  are  you  marking 
that  now? 

The  Witness:  Well,  I  am  marking  it  with  a  little 
zero. 

Q.  (By  Mr.  Karasick)  :  These  two  zeroes,  would 
you  put  trimmers  just  above  them  or  alongside  of 
them  here?  A.     Well,  extra  trimmers. 

Q.     Extra  trimmers.     All  right.     Put  that. 

A.  I  don't  know  how  you  will  ever  check  this, 
because  we  have  torn  it  down.  [212] 

Q.  Maybe  I'll  just  take  your  word  for  it,  Mr. 
Martini.  A.     You  will  have  to. 

,,    Q.     O.K.,  fine.     Thank  you. 

Now,  then  it  goes  to — the  apple,  after  the  second 
trimmer, — if  you  do  have  second  trimmers  or  extra 
trimmers  as  you  said — goes  to  the  slicing  units? 

A.    Yes. 

Q.  What  are  the  slicing  units,  Mr.  Martini ;  ma- 
chines that  slice  apples  are  they?  A.    Yes. 

Q.     How  many  machines?  A.     Nine. 

Q.     Nine?  A.     I  think  it  is  nine. 

Q.  All  right.  And  what  happens,  they  are  op- 
erated by  women,  too,  are  they  not?  A.    Yes. 

Q.  The  women  take  these  apples;  how  do  they 
take  them,  one  in  each  hand? 

A.  They  take^ — yes,  they  should  take  one  in  each 
hand. 
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Q.     And  then  what  do  they  do  with  them? 

A.  We  prefer  them  to  do  it  that  way.  And  then 
each  woman  has  two  spindles. 

Q.     Now,  these  are 

A.  These  are  spindles  that  look  very  much  like 
my  finger,  only  [213]  a  little  bit — they  are  quite 
small.  They  are  only,  I'd  say,  about  a  quarter 
inch,  stainless  steel  spindle,  and  her  job  is  to  drop 
the  apple  with  the  core  hole  in  it  onto  the  spindle. 

Q.     Onto  the  spindle? 

A.  Onto  the  spindle.  Below  it  again  there  are 
all  of  those  things  around  apple  machines  which 
look  like  hands,  so  I  will  refer  to  it  as  a  hand.  It 
drops  down  on  this  hand,  the  hand  works  on  an  ec- 
centric or  a — well,  it  is  an  eccentric  gear  that  will 
pull  it  back,  and  it  feeds  one  apple  at  a  time,  and 
it  goes  back  in  here;  in  other  words,  if  there  are 
three  or  four  apples  stacked  up  here,  it  will  just 
pull  out  and  drop  one  apple  and  stop  the  other 
ones:  and  then  there  is  another  hand  below  that 
that  shoves  the  apple  that  is  on  the  spindle  through 
a  series  of  knives;  we  have  some  that  will  cut  apples 
into  14  pieces,  some  that  will  cut  them  into  13,  some 
that  will  cnt  them  into  8,  and  so  on  down  the  line, 
depending  on  the  size  of  the  apple  that  is  shoved 
on  this  machine,  and  the  hand  shoves  ilieni  on 
through. 

Q.  Now,  when  the  apple  is  sliced,  what  happens 
to  the  slices,  they  fall  on  a  conveyor  belt  or  table? 

A.     Last  year  they  fell  on  a  belt. 

Q.     On  a  belt?  A.     On  a  conveyor  belt. 
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Q.  All  right.  Now,  that  conveyor  h(^.lt  brought 
the  slices  to  this  inspection  table  which  is  on  this 
chart,  to  the  left  and  [214]  just  beneath  the  words 
^^Slicing  Units,"   right? 

A.     Brought  them  down  to  the  end  through  a  salt 
water  bath,  then  it  raises  them,  raises  them  up  here 
to  what  we  call  a  shaker  screen. 
.    Q.     Now,  where  is  the  shaker  screen? 

A.  Ajid  the  shaker  screen  is  just  before  this 
point,  just  before  the  inspection  table. 

Q.  All  right.  Now,  that  is  the  shaker  screen  at 
the  point  on  the  chart  which  is  marked  ^'Conveyor," 
is  it  not?  A.     No. 

Q.     No?    All  right.  A.     Beyond  there. 

Q.  Would  you  take  my  pen  again,  please,  Mr. 
Martini,  and  indicate  on  the  chart  where  the  shaker 
screen  is.  A.     The  shaker  screen  is  right  here. 

Q.     Do  you  want  something  solid  to  write  on? 

A.     No,  I  am  fine  here.    I  like  to  write  on  things 
like  this. 
^     Q.     There  is  your  shaker. 

*     I  see.     So  that  it  goes  from  the  salt  solution  to 
the  shaker?  A.    Yes. 

Q.    Which  you  have  marked  now 

kA.     To  the 
Q.     To  the  left  of  the  inspection  table,  it  then 
goes  from  the  shaker,  this   shaker  screen  shakes 
these  slices  there — anyone  [215]  standing  there  as 
it  is  shaking?  A.     No,  sir. 

Q.  It  shakes  them  for  what  purpose,  so  little 
pieces  drop  out? 
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A.    Yes,  it  shakes  them  to  remove  chips. 

Q.  I  see.  Then  it  goes  on  the  inspection  table 
and  the  insi)ectors  again  inspect  these  slices,  right? 

A.    Yes. 

Q.     Then  after  that  is  a  final  inspection? 

A.     At  this  point. 

Q.     Yes. 

A.  Well,  yes,  it  is  the  final  inspection.  We 
have  at  some  time  or  another  run  into  trouble  try- 
ing to  make  our  grades,  we  have  put  two  women 
just  beyond  the  inspection  table,  but  they  were  not 
very  satisfactory,  not  enough  room  to  work. 

Q.  But,  where  it  was  necessary,  you  used  that 
extra  inspection  ? 

A.  Actually,  for  all  concerned  here,  there  is — 
that  is  the  inspection  or  the  trim  table  there. 

Q.  I  see.  And  then  when  you  are  finished  with 
inspection,  the  apples  or  the  slices  go  where? 

A.     Go  into  a  tank. 

Q.     Now,  where  is  that  tank  shown  on  the  chart? 

A.  The  tank  is  shown  on  my  chart  here  just 
north  of  the  inspection  table.  [216] 

Q.     Now,  north  would  be 

A.     This  is  north  here,  of  the  plant. 

Q.     Would  l)e  to  the  right  of  this  chart? 

A.    Yes. 

Q.     As  you  were  looking  at  it?  A.     Yes. 

Q.  With  the  words  "39  trimmers"  and  peelers 
at  the  top  of  the  chart,  facing  those  words,  right? 

A.    Yes. 

Q.     All  right.     Is  it  shown  there  at  all? 
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A.     Tlie  tank? 

Q.    Yes. 

A.     Yes,  right  here,  but 

Q.  It  is  a  round,  it  is  a  circle  at  the  end  of  the 
point  marked  "Inspection  Slices,"  right? 

A.    Yes. 

Q.  Now,  wiiat  is  that  tank  for,  the  slices  are 
dumped  in  there?  A.     Yes. 

Q.    What  is  done  with  them? 

A.  They  are  dumped  in  there  and  then  again — 
and  then  again  the  tank  is  a  stainless  steel  tank  with 
a  false  head  on  it.  In  other  words,  it  has  a  per- 
forated screen,  let's  say,  about  six  or  eight  inches 
below  the  top  of  the  tank.  It  also  has  there  a  gate 
where  the  apples  can  drop  into  the  tank,  so  they 
drop  in  there  and  we  add  to  it  a — actually,  this  is 
a  trade  secret,  but  [217]  I  am  going  to  tell  you  any- 
way—  we  add  to  it  salt,  rock  salt,  and  when  the 
tank  is  full  we  close  the  trapdoor  and  fill  it  with 
water. 

Q.  Now,  the  purpose  of  this  is  what,  to  purify, 
to  blanch,  or  to  what?  A.     No,  that  is 

Q.  Or  is  that  a  trade  secret?  I  don't  want  to 
ask  you  any  trade  secrets. 

A.    Yes,  it  is,  but  I  will  tell  you  anyway. 

Q.  I  promise  you  I  won't  give  it  to  the  competi- 
tion. 

A.  Well,  there  may  be  a  competitor  out  in  the 
audience. 

Mr.  Berke:  Just  a  moment.  If  it  is  a  trade 
secret  and  it  affects  competition,  I 
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Mr.  Karasick:    I  am  not  going  to  press  it. 

Trial  Examiner:    I  suggest  we  go  off  the  record 
and  see  whether  it  is  material.    Off  the  record. 
( Discussion  off  the  record.) 

Trial  Exammer:    On  the  record. 

Q.  (By  Mr.  Karasick)  :  All  right.  Now,  how 
long  do  they  remain  in  the  tank,  or  is  that  also  a 
trade  secret? 

A.  No,  they  remain  in  the  tank  at  this  point 
only  for  as  long  as  it  takes  us  to  move  that  tank 
out  of  there. 

Q.  I  see.  Then  you  take  this  tank,  and  where 
does  it  go? 

A.  It  goes  any  place  we  have  to  put  it.  There 
are  eight  of  these  tanks. 

Q.  Yes,  but  from — you  have  got  the  slices  in 
this  tank;  [218]  what  is  the  next  step  in  the  oper- 
ation ? 

A.  Well,  all  right,  then  we  should  go  on,  I  will 
have  to  tell  you  what  hapi)ens  here,  that's  all  there 
is  to  it. 

Q.     That's  what  I  want  you  to  do. 

Mr.  Berke:    Well,  without  telling  the  ingredients. 

Mr.  Karasick:  No,  he  is  going  to  tell  us  what 
the  next  step  in  the  operation  is.  We  don't  want 
any 

The  Witness:  The  next  step  in  the  operation  is 
this 

Q.     (By  Mr.  Karasick)  :    Yes? 

A.  This  tank  theoretically  should  go  under  a 
vacuum  bell. 
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Q.     Yes. 

A.  A  vaeunm  bell  is  a  large,  heavy  metal  l)ell 
affair  that  fits  on  a  plate.  We  have — AVhat  do  you 
call  these  things  that  raise  them? 

Mr.  Berke:     A  hoist? 

The  Witness:  A  hoist,  that  will  raise  that  tank, 
the  bell  off  of  the  tank.  Then  we  skid  another 
one  of  these  tanks  that  have  been  filled  over  here 
under  there,  drop  the  vacuiun  bell  on  it^  put  a  15- 
horsepower  vacuum  pump  on  it  and  pull  a  vacuum. 

Q.     (By  Mr.  Karasick)  :    I  see. 

A.  Now,  that — I  don't  think  I  should  have  to  tell 
you  how  much  vacuum  or  how  long. 

Q.  I  won't  ask  you.  All  right.  Now,  after  that, 
what  do  you  do,  what  is  the  next  step? 

A.  The  next  step  is  that  we  remove  —  again, 
when  that  tank  [219]  has  been  properly  vacuumed, 
it  should  be  removed  from  there  and  raised  to  the 
blanching  tank,  possibly  ten  feet  above  the  floor. 

Q.  All  right.  Now,  the  vacuum  bell  you  have 
talked  about,  there  are  two  circles  in  about  the  ap- 
proximate bottom  center  of  the  diagram  marked 
^'VB,''  those  are  the  vacuum  bells,  is  that  right? 

A.     Yes,  "VB." 

Q.  The  tank  is  then  removed,  you  say,  from  that 
point  of  "VB''  to  the  rectangle  marked  "Blanch"? 

A.     Yes. 

Q.     On  the  diagram,  right?    ■\Vhat  is  done  there? 

A.  We  take  this  tank — it  sits  up  on  a  cradle  in 
its  erect  position,  and  there  again  we  have  a  hoist 
that  will  lift  it  over  and  turn  it  on  its  side  and 
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dmnp  the  sliced  apples  into  a  large  blanching  tank. 

Q.  Now,  that  is  a  tank  which  has  a  blanching 
solution? 

A.    No,  it  is  a  tank  which  has  water  in  it. 

Q.    Water? 

A.  Boiling  water.  We  rim  this  at  possibly  212 
all  the  time. 

Q.  I  see.  Then  after  the  apples  are  blanched, 
what  is  done  with  them? 

A.  Then  from  that  point  they  are  blanched,  and 
there  is  a  stainless  steel  chain  that  takes  them — or, 
a  stainless  steel  conveyor  belt  that  takes  them  on 
through  there  to  the  end  here  where  they  hit — that 
is  at  the  right  of  this  diagram,  there  is  [220]  a 
cross  belt  that  takes  those  apples  into  the  filling 
machines. 

Q.     And  that  is  marked  ^^Filling"? 

A.     Filler. 

Q.  To  the  right  and  below  "Blanch"  on  the  dia- 
gram, right?  A.     Yes. 

Q.  All  right.  They  are  filled  into  cans,  the  ap- 
ples, the  slices  are  put  into  cans? 

A.  Either  No.  lO's  or — if  this  happens  to  be  our 
No.  2  line — No.  10  line  is  over  on  this  other  side. 

Q.     Then  what? 

A.  Then  they  go  from  this  point,  they  get  onto 
another  conveyor  and  they  go  througli  a  final  cook. 
It  is  a  long,  90-foot  cooker,  open  trough ;  still  there 
we  have  water  at  212  degrees.  The  cans  are  timed 
from  one  end  to  the  other  in  perfect  timing;  dif- 
ferent apples  will  take  different  times  of  cook. 
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Q.  May  I  ask  you  one  thing  at  this  ])()int:  The 
apples  are  in  the  cans,  now  sliced 

A.     Sealed  in  the  can. 

Q.     It  is  sealed  ?    All  right.  A.    Yes. 

Q.  I  see.  And  it  goes  through  this  cooking 
process  ?  A.     Yes. 

Q.  And  that  is  where  the  cooking  tank  is  marked 
to  the  right  of  the  diagram,  and  going  at  right 
angles  across  it?  A.     Yes.  [221] 

Q.     All  right.    Then  what  happens! 

A.  Then  they  hit  another  conveyor  at  the  other 
end  and  come  back  through,  come  back  toward  us 
on  a  cooling — into  the  cooling  tank. 

Q.  And  that  parallels  the  cooking  tank  on  this 
diagram?  A.     Yes,  yes. 

Q.     Then  what  happens  to  it? 

A.  Then  from  there  they  come  up  to  the  south 
end  of  this — that  would  be  the  west  end  of  the 
plant,  and  they  hit  a  conveyor  that  brings  them  to 
the  cannery  w^arehouse. 

Q.  Where  they  are  labeled  and  put  in  the  cases, 
is  that  right? 

A.  Yes,  they  can  either  go  to  one  w^arehouse  or 
the  other,  it  doesn't  make  any  difference.  We  can 
run  either  direction. 

Q.    All  right. 

A.    With  a  few  adjustments,  of  course. 

Q.  Yes.  Now — Thank  you,  Mr.  Martini.  Let's 
get  now  to  sauce.  That  takes  care  of  the  slices, 
does  it  not? 
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A.  Yes.  Now,  I'd  like  to  explain  a  little  bit 
more  about  this. 

Q.     Surely. 

A.  Now,  we  have  gone  through  here  theoretically 
with  one  tank,  what  one  tank  will  do.  We  have 
eight  such  tanks,  plus  the  two  vacuum  bells,  and  all 
of  the  time  that  this  plant  is  rimning  on  slices 
there  are  so-called  bells  that  clutter  this  entire  area. 

Q.     Yes;  now,  I  didn't  ask  you  about  this. 

A.     No,  you  didn't,  but  I  want  to  point  it  out. 

Q.  You  will  have  ample  opportunity.  Let's  go 
to  sauce. 

Mr.  Berke :  Just  a  moment.  I  think  that  is  part 
of  the  process. 

Mr.  Karasick :    That  is  not  part  of  the  process. 

The  Witness:    Yes,  it  is. 

Trial  Examiner:  Don't  argue.  You  can  bring 
it  out  later  in  your  examination. 

Q.  (By  Mr.  Karasick) :  Now,  let's  go  to  sauce, 
Mr.  Martini.  A.     O.K. 

Q.  The  apples  are  dumped  in  the  flume  of  water 
again,  are  they  not  —  let's  start  at  the  upper  left 
corner  of  the  chart  or  diagram.  A.     Yes. 

Q.     They  go  through  the  peeling  operation? 


Yes. 

Same  trimming  operation? 

Yes. 

Same  squirrel  cage?  A.     Yes. 

The  first  inspection  bolt  or  table? 

Let's  see  where  we  are.     Yes. 

Now,  then  after  they  have  gotten  to  the  in- 
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spection  belt  or  table,  instead  of  going  to  the  slic- 
ing unit,  they  go  over  to  where?  [223] 

A.     They  go  over  to  an  inspection. 

Q.  Another  inspection  table,  immediately  fol- 
lowing that?  A.    Yes. 

Q.     Over  a  conveyor  belt  system,  right? 

A.     Yes,  right. 

Q.  Now,  at  this  point  are  they  whole  apples, 
except  for  the  core  and  the  peelings  taken  off? 

A.  Yes.  Let  me  see.  Wait  a  minute.  At  this 
point  they  are  whole  apples,  at  this  point  they  are 
not. 

Mr.  Berke:  Would  you  please  indicate  what  "at 
this  point"  is? 

Mr.  Karasick:     Yes. 

Trial  Examiner:     Where  is  that? 

Q.  (By  Mr.  Karasick)  :  At  the  point  of  the 
first  inspection  table,  and  the  second  inspection, 
which  is  marked  "Inspection  Sauce"  on  the  chart? 

A.  There  at  that  point  they  have  already 
gone 

Q.  Pardon  me.  Wait  a  minute.  Would  you  hold 
it  a  minute.  A.     Oh. 

Q.  JSTow,  they  are  at  the  second  inspection  belt 
and  they  are  individually  inspected,  are  they  not? 

A.     That's  correct. 

Q.     Then  what  happens  to  the  apples? 

A.     Individually  inspected  and  trimmed. 

Q.    And  trimmed?  [224]  A.    Yes. 

Q.  So  that  any  further  imperfection  is  taken 
off,  is  that  right? 
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A.  That's  correct.  I  only  need  one  inspector,  I 
don't  need  eight,  you  see,  if  I  could  change  that  a 
little  bit.  I  don't  know  how  these  things  have  ever 
been  called  inspection  belts.  They  are  trim  belts. 
It  should  be  a  final  inspection  and  trim,  that  is  what 
it  is. 

Q.  All  right.  So,  after  the  squirrel  cage,  in- 
stead of  what  is  here  marked  "Inspection  Belt,"  you 
would  call  that  a  trim  belt,  is  that  right? 

A.     Yes,  it  is  a  final  trim  belt. 

Q.  All  right.  Then  it  goes  over  a  conveyor  to 
the  place  where  it  is  marked  "Inspection  Sauce" 
on  the  chart,  right?  A.     Yes. 

Q.     There  the  apple  is  inspected  again'? 

A.     Yes. 

Q.     Then  what  happens  to  it? 

A.     Then  it  goes  into  the  cooker. 

Q.  Now,  where  is  the  cooker  on  the  chart,  is  it 
showTi  here? 

A.  Let's  see,  inspection  belt — I'm  just  trying  to 
think  where  that  cooker  is. 

Q.     Is  there  a  screener  that  is 

A.     That  is  a  pulper? 

Q.     A  pulper?  [225]  A.    Yes. 

Q.  What  happens  to  the  apple  physically  after 
it  reaches  this  inspection  sauce  place,  the  second 
inspection? 

A.  It  goes  through  what  we  call  a — What  do 
they  call  those  things  now?    It's  a  chopper,  anyway. 

Q.     It  chops  it  up  in  little  pieces? 

A.     Cho])s  them,  yes. 
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Q.     Yes,  all  rii^lit.     It  is  a  machine? 

A.     Yes. 

Q.  I  see.  And  that  is  located  where  in  relation 
to  inspection  sance  here? 

A.     Just  prior  to  it. 

Q.     Just  before  the  sauce? 

A.  Yes,  it  is — actually,  at  this  point,  and  this 
bell  goes  running  that  way. 

Trial  Examiner:     "This"  pointing 

The  Witness:  This  pointing  to  the  lower  por- 
tion. 

Q.  (By  ]\Ir.  Karasick)  :  Let  me  ask  you  a  ques- 
tion about  it,  it  will  be  easier.  A.     All  right. 

Q.  The  chopping  machine  is  located  under  the 
point  on  the  chart  marked  "Inspection  Belt"  and 
the  point  marked  "Inspection  Sauce/'  is  it  not? 

A.     That's  right. 

Q.  All  right.  It  is  chopped  up,  it  comes  to  "In- 
spection [226]  Sauce"  and  is  inspected  there,  right? 

A.     Yes. 

Q.  Then  what  happens  to  these  chopped  up 
pieces  ? 

A.     They  flow  on  through  the  belt,  over  the  belt. 

Q.    Yes. 

A.  To  the  top — to  the  other  end  of  the  conveyor. 

Q.  Yes. 

A.     Thence  around  through  the  cooker. 

Q.  Now,  as  they  go  through  that  process,  is 
there  a  screener,  before  they  get  to  the  cooker? 

A.    No. 

Q.     There  is  no  screener?  A.     There  is  not. 


286         Xational  Labor  Belations  Board  vs, 

(Testimony  of  Elmo  Martini.) 

Q.     I  see.    There  was  not  in  1954? 

A.     No,  sir. 

Q.  The  apples  then,  or  these  pieces,  are  then 
cooked  ?  A.    Yes. 

Q.  Is  it  sho^^TL  in — it  is  not  the  same  cooking 
tank  as  used  for A.     No,  sir. 

Q.    for  slices,  is  it?  A.     No. 

Q.     It  is  another  tank  ?  A.    That's  right. 

Q.  And  where  is  that  located  in  relation  to  the 
cooking  tank  [227]  on  the  diagram  for  slices? 

A.  It  is  located — it  was  located  parallel  to  the 
inspection  belt  up  there. 

Q.     The  '  ^Inspection  Sauce "  ?  A.    Yes. 

Q.     Marked  on  the  diagram?  A.    Yes. 

Q.  I  see.  And  to  the  right  of  it,  would  it  be, 
on  the  diagram?  A.     To  the  right  of  it. 

Q.  Where  there  is  a  rectangle  that  is  unmarked 
on  the  diagram?  A.    Yes. 

Q.     That  would  be  the  cooking  table? 

A.    Yes. 

Trial  Examiner:  Mr.  Karasick,  when  you  say 
"to  the  right'' 

Mr.  Karasick:  Well,  I  have  already  indicated 
how  he  has  held  the  chart,  Mr.  Examiner.  You  see, 
if  you  hold  the  chart  so  that  the  words  "39  Trim- 
mers" appear  in  the  upper  left  corner,  then  all  this 
becomes  clear. 

Trial  Examiner:    Fine. 

Mr.  Karasick:     Thank  you. 

Q.     (By  Mr.  Karasick) :    Now,  there  are  speck- 
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ers  that  are  used   in  tlie  a})plesauce  process,   are 

there  not? 

A.     Some  of  ns  nse  them,  some  do  not.  [228] 

Q.  Well,  you  used  speekers  during  1954,  did 
you  not?  A.     Yes,  we  did. 

Q.  Now,  where  do  you  use  them,  before  or  after 
the  sauce  is  cooked? 

A.     After  the  sauce  is  cooked. 

Q.  All  right.  Now,  after  the  sauce  in  the  cook- 
ing tank  is  cooked?  A.     Yes. 

Q.  Then  where  does  it  go,  does  it  flow  out  in  a 
stream  of  some  sort? 

A.     No,  it  flows  out  into  what  we  call  a  pulper. 

Q.     Now,  where  is  the  pulper  located? 

A.  The  pulper  is  directly  beyond  the  cooker, 
attached  to  the  cooker.  It  is  attached,  it  is  a  part 
of  the  cooker. 

Q.     It  is  a  part  of  the  cooker? 

A.     Yes,  it  is. 

Q.    And  what  does  the  pulper  do? 

A.  The  pulper  is  a  machine  that  will  take  the 
cooked  apples — and  when  they  come  out  of  there 
they  are  still  in  their  sliced  form,  most  of  them  do 
not  break  up  like  a  homemade  applesauce,  you  have 
seen  that. 

Q.    Yes. 

A.  It  will  stay  real  chunky  and  large.  This 
pulper — we  have  different  sized  holes  in  it  of  dif- 
ferent porosity;  we  will  say  if  we  want  a  granular, 
real  heavy  granular  sauce,  we  will  [229]  use  larger 
holes  in  the  pulping  screen,  which  is  a  cylindical 
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screen  with  two  paddles,  or  there  are  four  paddles 
run  at  an  angle  inside  there  that  keep  turning.  In 
fact,  it  takes  20-horsepower  in  order  to  turn  it, 
and  it  keeps  feeding  the  sauce,  feeds  the  sauce 
through  the  screen,  and  then  out  from  there,  flow- 
ing onto  the  specking  table. 

Q.  Now,  you  say  there  are  different  sized 
screens  ?  A.    Yes. 

Q.  What  diameters  are  they,  do  they  vary  from, 
and  from  how  coarse  to  how  fine? 

A.  Oh,  possibly — I  don't  know.  We  must  have 
any  size  that  you  want. 

Q.     Well,  what  size  did  you  use  there? 

A.    Do  I  use? 

Q.    Yes.  A.     I  believe  I  use  a — use 

Q.     Use  one  or  more  than  one  size  screen? 

A.     No,  we  just  have  the  one. 

Q.     I  see.    What  is  the  diameter? 

A.     I  am  not  sure  of  the  diameter  of  the  holes. 

Q.     It  is  a  fairly  fine  mesh? 

A.     No,  it  is  not. 

Q.     It  is  not? 

A.  No.  We  are  not — You  get  commercial  ap- 
plesauce that  comes  in  this  semi-liquid  or  semi-solid 
form  and  it  is  not  a  fine  [230]  mesh,  no. 

Q.     Would  there  be  lumps? 

A.  Well,  it  has  —  it  is  a  very  gi^anular  sauce 
that  we  produce  there.  I  would  say  that  there  are 
— tliat  it's  boon  probably — from  our  liolos  in  the 
screen,  it  will  go  to  the  large  size. 

Q.     For  apple  screens,  that  is?  A.    Yes. 
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Q.    But  you  don't  know  wliat  tlie  diameter  is? 

A.     No,  I  do  not,  sir. 

Q.  All  riQ:lit.  Now,  after  the  sauce  is  pulped 
and  goes  through  this  pulper,  where  does  it  go? 

A.  It  goes  through  the  pulper  onto  the  s])eck 
table. 

Q.  Now,  the  speck  table  consists  of  a  table  in 
which  the  sauce  flows,  or  a  belt  flows,  right? 

A.  Well,  it  is  a  stainless  steel  trough,  is  what 
it  is. 

Q.  Trough?  All  right.  And  there  are  speckers 
located  there,  right?  A.     Yes. 

Q.     And  what  do  they  do? 

A.     They  have  with  them  a  little  tube 

Q.     Pneumatic  hose? 

A.  Yes,  and  we  use  what  vre — actually  what  we 
use  there  is  a  milking  machine,  just  like  a  dairy 
would  use,  and  it  forms  a  vacuum  and  takes  and 
puJls,  thus  creating  a  vacuum  at  the  end  of  [231] 
the  little  tube  they  have  in  their  hand,  and  should 
they  see  a  dark  spot  or  a  seed  cell  or  something 
like  that,  they  will  try  to  pick  it  up. 

Q.  So  the  speckers  are  really  another  inspection 
process  to  pick  up  anything  that  has  come  through 
in  the  sauce,  right? 

A.  Yes.  Do  you  want  my  personal  opinion  on 
it? 

Q.     No,  I  am  asking  you  the  process. 

A.    Oh. 

Q.  Now  then,  the  sauce;  after  the  specking 
process,  Mr.  Martini,  what  happens  to  the  sauce? 
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A.  After  the  specking  table  it  flows  into  a  tank, 
a  holding  tank,  possibly  300  gallons. 

Q.     Then  what  is  done  with  it  there? 

A.  Then  from  the  holding  tank  it  goes 
through 

Q.  Now,  where  is  that  holding  tank  ?  Is  it  shown 
on  the  diagram? 

A.  No,  it  isn't  sho\\Ti  here.  The  holding  tank 
I  would  say 

Q..    Let  me  hold  this  for  you. 

A.     Sure  you  can.    I  will  put  it  on  there. 

Q.     Would  you,  please.     Do  you  have  room? 

A.     There  is  your  specker,  right  here. 

Q.    Would  you  mark  that  "Specker.-' 

A.     And  then 

Q.     Let's  see,  the  holding  tank  was 

A.     Right  here,  holding  tank.  [232] 

Q.     You  have  marked  that  "HT"?  A.     Yes. 

Q.  It  is  a  circle  just  below  the  square  which  is 
the  specker,  the  square  or  the  circle? 

A.     No,  the  specker  is  the  square  one. 

Q.  The  s])ecker  is  the  square  just  ])elow  the 
place  marked  "Blanch"  on  the  diagram  and  just 
below  that  is  a  circle  to  the  left  of  which  you  put 
the  initials  "HT"?  A.     Yes,  sir.    Yes. 

Q.     Meaning  holding  tank,  right?  A.     Yes. 

Q.  Fine.  Now,  after  the  holding  tank,  the 
sauce  isn't  in  cans  yet,  is  it  ?  A.     No,  it  is  not. 

Q.     Then  what  is  done  with  it? 

A.  After  the  holding  tank,  it  is  taken  by  a  pump 
and  it  goes  through  a  heat  exchange,  in  case  of  a 
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temperature  drop,  a  fully  automatic  exchanger,  that 
will  raise  the  temperature  up  to  th(^  desired  tem- 
perature, the  temperature  that  w(^  want  our  fill  at. 
It  is  called  fill  temperature. 

Q.  I  see.  This  is  a  technical  canning  process 
then,  part  of  the  process,  right?  A.     Yes. 

Q.     All  right.     Then  what  happens  to  it? 

A.  Then,  after — of  course,  after  flowing  through 
the  heat  exchanger [233] 

Q.  Now,  where  is  the  heat  exchanger?  You 
have  made  a  small — would  you  put  "HE^'  after  that 
and  put  an  arrow  to  it,  a  small  circle  just  below 
where  you  have  already  marked  "HT"  for  holding 
tank,  right?  A.     Yes. 

Q.     And  that  is  the  heat  exchanger? 

A.     Yes. 

Q.  All  right.  Then  w^here  does  it  go  from  the 
heat  exchanger? 

A.  Prom  the  heat  exchanger  it  goes  to  the  filling 
machine. 

Q.     Is  that  marked? 

A.  Well,  there  is  your  closing  machine,  and 
your  filling  machine  is  just  before  it. 

Q.  I  see.  So  that  it  is  filled  in  a  machine  just 
before  the  part  marked  ^'Closing''  at  three  places 
at  the  bottom  of  this  chart,  right? 

A.  There  either  should  be  a  place  before  them, 
or  they  should  be  moved  down. 

Q.  All  right.  Well,  let's  not  bother  to  try  to  get 
those  on  the  chart  because  we  can't,  but  the  record 
shows  that. 
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Then  after  they  are  filled,  they  are  put  on  ma- 
chines ^Yhich  close  the  cans,  the  cans  are  then  con- 
veyed, I  suppose,  to  the  warehouse? 

A.  Then  the  cans  are  conveyed  to  the — then 
they  move  over  a  conveyor  to  the  closing  machines 
and  the  lids  are  put  on,  and  sealed.  [234] 

Q.     And  then  the  same  process? 

A.  And  then  from  there  they  go  out — not 
through  a  hot  vater  bath,  no.  These  go  througli 
a  cooler,  these  are  all  ready  to — this  is  edible  at 
this  time.    It  is  fully  cooked  and 

Q.     I  see. 

A.  The  fill  temperature  we  hope  is  correct,  and 
now  you  are  cooling  them  do\vn  immediately. 

Q.  I  see.  And  is  the  cooling  tank  the  same  one 
that  you  use  for  the  slice  operation,  or  is  it  a  dif- 
ferent one? 

A.     No,  last  year  it  was  the  same  oTie. 

Q.     Same  one?  A.    Yes. 

Q.  And  after  they  are  cooled,  is  that  the  end 
of  the  process,  excepting  for  labeling? 

A.  And  then  after  they  are  cooled,  we  either 
stack  them  bright — By  stacking  them  bright  I  mean 
filling  up  a  pallet  full  of  cans,  or  we  will  put  them 
in  bright,  in  cases,  and  stack  them  in  anticipation 
of  future  orders,  maybe  under  somebody  else's  la])el, 
or  we  will  label  them  under  our  own  label.  You 
see,  we  can  do  various  things. 

Q.  Now,  as  you  were  set  up  in  1954,  your  opera- 
tion was  so  designed  that  you  would  either  can 
sauce  or  can  slices,  is  that  right? 
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A.     That^s  right. 

Q.     You  didn't  carry  on  l)oth  operations  sininl- 
laneonsly?   [235]  A.     No.    [236] 


•X-     *     *     -JS-     -x- 


Mr.  Karasiek :  Mr.  Examiner,  at  my  request  Mr. 
Berke  has  ))een  good  enough  to  check  tlie  Respond- 
ent's record  with  respect  to  some  of  the  requests 
made  this  morning  and  has  informed  me  as  to  the 
case  weight  of  various  products  which  I  would  like 
to  read  into  the  record  as  a  stipulation  between 
Counsel  for  the  General  Counsel  and  Counsel  for 
the  Respondent,  as  follows:  The  case  weight  of 
slices  in  No.  2  cans  is  38  pounds;  No.  10  cans,  47 
pounds. 

Trial  Examiner:     What  is  the  10  pomids,  was 
it- 
Mr.   Karasiek:     No.   2,   38   pounds;   No.    10,   47 
pounds.     Sauce  in  No.  303  can,  31%  pounds;  in  8- 
ounce,  16  pounds;  in  No.  10  cans,  46  poimds. 

The  figures  previously  given  with  respect  to  the 
amount  of  product  canned  by  the  co-oj),  namely, 
80,587  cases,  of  w^iich  65,322  were  303,  and  the  bal- 
ance of  15,265  were  8-ounce — Did  you  get  it? 

Trial  Examiner:  I  missed  it  on  accoimt  of  traf- 
fic noise.  Maybe  the  Reporter  will  read,  it  to  me, 
startiiig  with  80  thousand  something. 
(Statement  read.) 
Mr.  Karasiek:  As  being  the  number  of  cases 
canned  for  the  Respondent  by  the  co-op  cannery 
during  1954,  are  correct  figures  [239]  in  each  in- 
stance. 
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Mr.   Berke:     So   stipulate. 
*  *  -jt  *  4t 

Mr.  Karasick:  It  is  my  imderstandmg  that  the 
co-op,  the  full  name  of  the  co-op  is  Sebastopol  Co- 
operative Cannery. 

Mr.  Berke:     That's  correct. 

*     *     *     *     -St 

Mr.  Karasick:  Thank  you.  Now,  it  is  further 
stipulated  and  agreed  that  the  following  employ- 
ees, who  had  never  worked  [240]  for  the  Respond- 
ent before,  were  hired  on  the  dates  noted  in  each 
instance  hereafter,  during  the  1954  season:  Alice 
Bollinger,  October  27th;  Sadie  Elliott,  November 
6th;  Tmogene  B.  Geasland,  October  23rd;  Mar- 
guerite Hayes,  October  20th;  Gladys  Henningsen, 
October  27th;  Molly  Hoffman,  October  23rd;  Pearl 
Humes,  October  30;  Edna  Jobe,  October  22;  Hilda 
Littleton,  October  25;  Norma  Morian,  October 
25, 

Mr.  Berke:    Hold  it. 

Mr.  Karasick:  Hold  that.  Strike  the  name 
Norma  Morian. 

Muriel  Nord,  October  25;  Martha  Peters,  Octo- 
ber 20;  Katherine  Poncelot,  October  22nd,  and 
Lester  Stanley,  October  29th. 

Is  that  a  correct  statement  and  will  you  so  stipu- 
late? 

Mr.  Berke:  I  will  stipulate  to  it  with  one 
addition,  Mr.  Karasick,  that  Imogene  B.  Geasland, 
wlio  was  hired  on  October  23rd,  had  worked  two 
days  and  that  was  the  extent  of  her  employment. 
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Mr.  Karasick:    If  you  so  represent  to  me 

Mr.  Berke:    Yes. 

Mr.  Karasick:    1  will  so  stipulate. 

Mr.  Berke:  That's  taken  from  the  company  rec- 
ords. 

Mr.  Karasick:  I  will  stipulate  on  the  basis  of 
that  representation.   [241] 

*  -x-    *    -x-    * 

Q.  (By  Mr.  Karasick)  :  Mr.  Martini,  do  you 
rememl)er  a  meeting  of  the  growers  which  took 
place  on  or  about  the  28th  of  June  of  this  year? 

A.     Yes,  sir. 

Q.  And  you  at  that  meeting  made  certain  state- 
ments as  to  the  number  of  tons  of  apples,  number 
of  cases  that  come  from  number  of  tons  of  apples, 
namely, — Does  this  recall  it  to  your  mind? — you 
said  that  700  tons  of  apples  would  produce  40,000 
cases  of  finished  product. 

A.  I  said  that  700  tons  of  apples  could  approxi- 
mately produce   that. 

Q.  That's  all  that  I  am  asking,  I  am  not  asking 
for  exact  [242]  figures,  but  this  is  a  rough  average 
of  what  that  w^ould  produce,  right?  A.     Yes. 

Q.  That  would  be  approximately  57  cases  per 
ton,  translated  into  per  ton  figures,  right? 

A.    Yes. 

*  ■Jt      -X-      *      4f 

Cross  Examination 
Q.     (By  Mr.  Berke)  :    Mr.  Martini,  you  will  re- 
call yesterday  Roy  Rhodes  testified  concerning  a 
conversation   between   himself,    Angelo    Bertolucci 
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and  yon,  that  was  said  to  have  taken  place  on  July 
28th,  1954,  at  the  office  of  Sebastopol  Apple  Growers 
[243]  Union;  do  you  recall  that?  A.     Yes,  sir. 

Q.     Will  you  relate  for  us — "Well,  strike  that. 

During  the  course  of  this  conversation,  is  it  cor- 
rect that  just  the  three  of  you  were  present? 

A.     In  my  office,  yes. 

Q.  Yes.  .\nd  it  was  in  your  o^vn  private  office 
out  at  the  plant,  or  where  was  it? 

A.     In  my  own  private  office. 

Q.  And  had  you  expected  Mr.  Rhodes  and  Mr. 
Bertolucci  that  day? 

A.     No,  I  wasn't  expecting  them. 

Q.  Do  you  know  about  what  time  of  the  day  it 
was  that  they  came  in? 

A.     Xo,  I  don't  recall  the  time. 

Q.     It  was  sometime  during  the  morning? 

A.     It  seems  to  me  that  it  was,  yes. 

Q.     Yes.    And  who  opened  the  conversation? 

xV.     Wlien  I  first  saw  them? 

Q.     Yes. 

A.  I  possibly  did  when  I — I  think  Mr.  Rhodes 
was  correct  in  what  he  stated. 

Q.     TYliat  did  you  say? 

A.     Exactly  what  he 

Q.     AYell,  use  that  language  he  said  you  used? 

A.  I  said,  "Wliat  the  hell  are  you  doing  here, 
Roy  and  Ange?"  l>ecause  I  do  know  them  quite  well. 

Q.  Xow,  did  you  say  that  ^^ith  disgust  or  did 
you  have  a  big  smile  on  your  face  when  you  said 
that? 


Sebastopol  Apple  Groircrs  ruioii  297 

(Testimony  of  Elmo  Mai-fiiii.) 

Mr.  Karasick:  Just  a  moiiu'iit,  just  n  momont. 
The  witness'  subjective  reactions  I  think  are  not 
import-ant,  and  I  may  say  for  Mr.  Berke's  purposes 
we  are  making*  no  contention  al)out  the  so-called  l)ad 
lani^uage  used  by  Mr.  Martini. 

Mr.  Berke:  Well,  I  miderstood  it  was  back- 
ground to  show  anti-Tinion  animus. 

Trial  Examiner:    Are  you  contending  now 

My,  Berke:  If  you  are  not  contending  that  isn't 
background  for  that 

Mr.  Karasick:  I  am  contending  the  whole  inci- 
dent is  background  for  showing  anti-union  animus, 
of  course. 

Trial  Examiner:  Well,  I  will  permit  the  ques- 
tion then. 

Q.  (By  Mr.  Berke) :  Do  you  remember  the 
question?  A.     No. 

Mr.  Karasick:  I  object  to  the  question  again 
then  on  the  further  ground,  l^efore  he  leads  the  vai- 
nest into^ 

Mr.  Berke:     This  is  cross  examination. 

Mr.  Karasick :  Just  a  moment.  It  is  cross  exam- 
ination by  Respondent's  Coimsel. 

Trial  Examiner:  Mr.  Berke,  you  have  had 
enough  experience  mth  our  proceedings  to  know 
that  when  Counsel  w^ho  is  representing  [245]  the 
party  or  one  of  the  supervisors^ — that  leading  ques- 
tions sliould  be  avoided  if  you  want  to  have  any 
weight  attached  to  the  testimony. 

Mr.  Berke:  Well,  he  was  called,  sir,  under  Rule 
43(b),  and  I'd  like  to  read  the  rule. 
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Trial  Examiner:  That's  all  right.  I  know  what 
it  is.  I  am  just  telling  you  what  weight  I  give  to 
testimony  on  leading  questions. 

Mr.  Berke:  Well,  I  understand  tliat,  but  I  just 
want  to  be  clear  that  I  have  a  right  to  cross  ex- 
amine. 

Q.  (By  Mr.  Berke) :  When  you  said  that  to 
Mr.  Bertolucci,  will  you  tell  us  whether  you  said 
that  with  a  smile  or  not. 

Mr.  Karasick:     Object  to  the  question. 

Trial  Examiner:    I  will  permit  it. 

A.  Yes,  I  said  it  smilingly,  as  I  laiow  the  both 
of  them  very,  very  well. 

Q.  (By  Mr.  Berke) :  I  understood  you  to  say 
that  you  have  known  both  Mr.  Rhodes  and  ]\Ir.  Ber- 
tolucci quite  well.  How  long  have  you  known  them? 

A.  Oh,  Mr.  Rhodes  was  Business  Agent  at  one 
of  my  former  plants;  at  the  same  time  Mr.  Berto- 
lucci was  the  President  of  the  Teamsters.  In  fact, 
the  plant  was  right  here  in  Santa  Rosa.,  quite  a 
large  winery,  so  I  have  known  them  since,  oh,  I'd 
say  '46  or  '7,  somewhere  along  in  there. 

Q.  Do  I  understand  then  that  you  dealt  with 
both  of  these  gentlemen  on  Union  matters  in  past 
years?  [246]  A.    Yes. 

Mr.  Karasick:  I  object.  All  right,  let  it  go,  but  I 
will  point  out  that  these  are  leading  and  suggestive 
questions  on  a  point  which  Counsel  apparently  feels 
is  critical  enough  to  go  into. 

Trial  Examiner:    Proceed. 

Q.     (By  Mr.  Berke) :     And  what  more  was  said 
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in  that  conversation  tliat  moniino^,  on  July  the  28th, 

will  you  t(01  us  and  identify  wlio  was  speaking? 

A.     In  my  private  office  ? 

Q.    Yes. 

A.  Well,  as  I  recall  the  conversation,  Mr. 
Rhodes  mentioned  to  me  that  he  had  some  Union 
members  in  my  plant  and  that  he  wanted  to  go  into 
the  plant  and  sign  up  the  rest  of  tliem,  and  then 
sign  a  contract  with  them.  Of  conrse  I  refused  ad- 
mission to  the  plant  on  my  time.  I  told  him  that  he 
could  do  whatever  he  wanted  outside  of  the  prem- 
ises, but  not  to  go  in  and  sign  my  people  up  in  the 
plant  where  they  were  working.  Then  he^ — we  gen- 
erally discussed  the  topic,  and  he  told  me  at  that 
time  that  he  didn't  want  any  more  money  than  what 
we  were  paying  our  people.  He  said  all  he  wanted 
was  a  contract,  and  he  wanted  some  Union  dues 
from  my  employees.  I  smiled  to  that,  and  then  we 
went  on 

Mr.  Karasick:  Pardon  me,  what  was  the  re- 
mark ? 

(Partial  answer  read.)  [247] 

A.  (Continuing)  : ^and  we  went  on  and  I  be- 
lieve Mr.  Rhodes  offered  to  buy  me  a  coke  or  a 
drink  of  some  kind  up  at  the  comer  grocer's. 

Q.  (By  Mr.  Berke)  :  Who  suggested  your  going 
to  get  the  coke  at  the  comer  grocery  store  ? 

A.     I  am  sure  that  Mr.  Rhodes  did. 

Q.    And  did  the  three  of  you  then  go  out? 

A.    Yes. 
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Q.  Ajid  how  far  away  w^as  this  corner  store  that 
you  went  to  wdth  relation  to  the  plant? 

A.     Oh,  a  hundred  yards. 

Q.    And 

A.     Possibly  a  hundred  and  fifty. 

Q.     And  did  you  walk  or  drive  over  there? 

A.     No,  we  drove  over  there. 

Q.     The  three  of  you  together?  A.    Yes. 

Q.  And  did  you  have  any  conversation  as  you 
drove  over? 

A.     No,  just  social  conversation. 

Q.  You  didn't  discuss  anythmg  about  the  Union, 
I  take  it?  A.     No. 

Q.  When  you  got  into  the  store,  did  you  have 
your  cokes?  A.     Yes. 

Q.     And  was  there  any  conversation  there? 

A.  Social  again,  because  there  was  several  other 
people  in  [248]  the  store  and  thereabouts. 

Q.  And  did  the  three  of  you  then  return  to  the 
plant  after  you  had  your  cokes,  or  what  happened? 

A.  No,  no,  I  had  my  coke  and  went  back  to  my 
office. 

Q.  Now,  there's  been  some  reference  made  here 
about  a  raise;  did  you  get  a  phone  call  from  Mr. 
Rhodes  sometime  after  that  visit?  A.    Yes. 

Q.     And  what  was  the  conversation — Strike  that. 

First,  do  you  remember  how  long  after  the  visit 
it  was  that  he  called  you?  A.     No,  I  do  not. 

Q.  Was  it  a  number  of  days  or  a  week,  can  you 
give  us  an  approximation? 
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A.  Oil,  it  seems  to  mo  like  it  might  liave  ])ecn  a 
week  or  two. 

Q.  And  can  you  tell  us  what  was  said  in  that 
conversation  ? 

A.  I  can  remember  one  part  of  tlie  conversation. 
He  asked  nu^  again  if  I  thought  tiie  proposition  ho 
made  to  mi^  over,  and  he — let's  see,  he  asked  me — 
I'm  sure  that  he  asked  me  if  I  had  given  my  people 
a  raise,  to  which  I  answered  yes,  and  that's  al>out 
the  extent  of  the  conversation  as  I  remember.  [249] 

•X-     *    -x-     *     * 

Q.  Now,  do  you  recall  whether,  when  you  put 
this  increase  into  effect,  it  was  before  or  after  Mr. 
Rhodes  was  at  your  of&ce?  A.    It  was  before. 

Q.  Now,  Mr.  Martini,  you  were  asked  yesterday 
by  Mr.  Karasick  whether  you  recalled  your  em- 
ployees by  postcard,  and  I  believe  your  answer  was 
yes;  is  that  correct? 

A.    Yes,  that's  what  I  said,  yes. 

Q.  Now,  will  you  please  state  your  recruitment 
practice  in  1954,  how  you  recruited  your  employees? 

A.  Yes.  We  open  up  our  office  and  take  applica- 
tions from  workers,  then  a  week  or  so  before  we 
plan  to  start  the  plant  up  we  review  applicants, 
look  over  the  applications  and  pick  from  [255] 
those,  again  choosing  those  that  we  want  to  start 
with;  then  when  we  laiow  definitely  the  beginning 
of  the  first  shift,  we  send  cards  out  to  a  picked 
group,  shortly  before. 

Q.    Now,  was  that  the  practice  last  year,  1954? 

A.    Yes,  sir. 
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Q.  About  how  long  before  the  season  begins  do 
you  begin  taking  applications? 

A.     I  would  estimate  three,  four  weeks  before. 

Q.  And  would  you  say  then  after  you  picked  the 
people  that  you  wanted,  you  send  out  postcards  to 
them,  is  that  what  I  imderstood  you  to  say  ? 

A.    Yes. 

Q.  All  right.  Is  that  the  reference  you  had  to  the 
postcard  yesterday?  A.    Yes,  sir. 

Mr.  Karasick:    Object. 

Q.     (By  Mr.  Berke)  :    Do  you  send  out^ 

Mr.  Karasick:  Just  a  moment.  Object^  and  move 
to  strike  the  answer. 

Trial  Examiner:    Overruled.  It  is  in  now. 

Q.  (By  Mr.  Berke)  :  Did  you  last  year  send  out 
postcards  to  employees  who  had  worked  in  the  pre- 
ceding season,  from  any  lists  of  such  employees? 

A.     No,  sir. 

Q.  Did  you  telephone  any  such  employees  that 
worked  for  [256]  previous  seasons  and  ask  them  to 
come  to  work  in  1954  ? 

A.     Not  to  my  knowledge. 

Q.     From  a  list  of  the  preceding  season? 

A.     Not  to  my  knowledge. 

Q.  Now,  with  reference  to  the  discharge  of  Mrs. 
Dickerson,  did  I  understand  you  correctly  to  say 
that  she  was  discharged  for  plugging  or  decorating 
an  apple,  or  whatc^ver  the  tenn  is? 

A.     Yes,  sir. 

Q.  I  show  you  an  ol>ject,  Mr.  Martini,  and  ask 
you  if  you  can  tell  us  what  that  is. 
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A.    I  would  call  it  a  paring  knife. 

Q.  And  who  uses  a  ixiving  knife  in  yowv  opera- 
tions ? 

Trial  Examiner:  I  am  just  wondering  if  that 
isn't  a  peeler. 

Mr.  Berke :  Well,  they  call  it  a  paring  knife  and 
I  think  we  ought  to  take  their  term. 

Trial  Examiner:  Well,  for  the  record,  I'd  like 
to  have  a  description  of  it  so  it  isn't  confused  with 
the  ordinary  straight-blade  knife. 

The  Witness:  Why  don't  you  refer  to  it  as  an 
ap])le  paring  knife? 

Trial  Examiner:    All  right. 

Q.  (By  Mr.  Berke)  :  All  right.  Can  you  de- 
scril:>e  it  for  the  record,  Mr.  Martini? 

A.  Well,  it's  a  half-round  object  with  a  blade  at 
the  high  [2e57]  point  of  the  bend. 

Trial  Examiner:    That  is,  the  outside  curve? 

The  Witness:    The  outside  curve  of  it. 

Q.  (By  Mr.  Berke) :  Does  it  have  a  wooden 
handle  on  it?  A.     Yes. 

Q.  Now,  the  Trial  Examiner  has  made  a  refer- 
ence here  to  peelers;  is  there  a  difference  between 
that  and  the  peeler,  in  your  operations? 

A.    Yes,  sir. 

Q.  Does  a  peeler  look  anything  like  that  knife 
you  hold  in  your  hand?  A.     No. 

Q.  What  is  a  peeler,  if  you  wdll  describe  it 
again  for  us,  please? 

A.  Well,  a  peeler  is  a  power  machine  that  will 
peel  and  core  apples  that  have  been  set  on  it,  on 
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the  cup  that  holds  the  apple  and  move  it  from  place 

to  place. 

Q.     Is  it  power-operated,  Mr.  Martini? 

A.    Yes,  sir. 

Q.  And  the  knife  you  hold  in  your  hand,  that  is 
used  manually?  A..   Yes,  sir. 

Q.  Some  individual  holds  it  in  her  hand  and 
uses  it,  is  that  correct? 

A.     That's  right,  that's  right. 

Q.  Mr.  Martini,  this  object  I  hold  in  my  hand, 
will  you  for  [258]  the  purpose  of  the  record  state 
what  it  is? 

A.     It  is  a  peeled  and  bruised  and  cored  apple. 

Q.    What  type  of  an  apple  is  it? 

A.  I'd  say  that  it  is  a  Gravenstein;  in  fact,  I 
know  that  it  is  a  Gravenstein. 

Q.  Now,  what  cored  and  peeled  this  apple  that 
I  hold  in  my  hand? 

A.     The  power  machine. 

Q.  And  this  is  the  way  it  was  cored  and  peeled 
dui'ing  your  operations  last  year?  A.   Yes,  sir. 

Q.  I  note  that  at  each  end  of  the  core  hole  there 
is  apparently  still  some  green  peel  on  there? 

A.     Yes. 

Q.  ^Ylieu  the  apple  comes  off  the  j^eeler  in  that 
fashion,  what  is  done  with  it? 

A.  Then  it  drops  off  onto  a  skid  plate  that  goes 
to  wherc^  the  girls,  the  trimmers  are  standing  in 
position,  and  they  piek  up  each  individual  apple 
and  peel  off  of  the  a])ple  any  portion  of  skin  that 
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is  on  there,  any  deep  bruised  tissue,  and  any  other 

deflect  that  might  be  tiiere. 

Q.  Now,  in  x>erfoi-ming'  that  operation,  what 
does  the  trimmer  use?  A.     Uses  this  knife. 

Trial  Examiner:    That  you  have  in  your  hand? 

Q.  (I>y  Mr.  Berke) :  Yes,  that  paring  knife 
that  you  have  just  testified  about?  A.     Yes. 

Q.  Now,  nomially,  is  that  the  way  the  apple 
comes  off  the  peeler,  as  you  have  it  there  in  your 
hand? 

A.  Yes,  the  great  majority  of  them;  occasion- 
ally there  are  machines — and  a  machine  mil  some- 
times sldp,  it  mil  sometimes  slip,  the  forks  will  slip 
if  the  apple  happens  to  be  soft,  but  let  us  say  that 
as  a  general  run  of  apples  they  come  off  in  this 
manner,  very  few  that  do  not. 

Q.  All  right.  Is  it  correct  that  this  apple  has 
one  core  hole  in  it?  A.     Yes;  yes,  sir. 

Q.  Through  what  appears  to  be  the  center  of  the 
apple,  is  that  correct?  A.     That's  correct. 

Q.  Nov/,  I  show  you  another  apple,  Mr.  Martini, 
which  apparently  has  two  holes  in  it  and  something 
in  one  of  the  holes.  Will  you  describe  for  the  record 
the  condition  of  that  apple,  please  ? 

A.  This  apple  has — it  is  peeled  and  cored  by  ma- 
chine. By  some  mischief,  another  hole  is  bored  onto 
the  side  and  a  plug,  a  core,  is  shoved  back  into  the 
hole  that  was  bored. 

Mr.  Karasick:  I  move  to  strike  the  witness' 
characterization  ^^by  some  mischief , "  as  being  volun- 
teered and  not  responsive.  [260] 
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Trial  Examiner:  Well,  I  will  snstain  that  ob- 
jection. 

Mr.  Karasick:  If  Mr.  Martini  testified  to  his 
mischief,  fine,  but  otherwise  no. 

Q.  (By  Mr.  Berke)  :  You  brought  both  those 
apples  in  at  my  request,  didn't  you,  Mr.  Martini? 

A.    Yes,  sir. 

Q.  And  one  of  the  holes  in  this  apple  that  I 
showed  you,  you  know  was  made  by  what? 

A.     By  a  machine. 

Q.     And  the  other  hole  was  made  by  w^hat? 

A.     By  this  coring  knife. 

Q.     And  who  did  that? 

Trial  Examiner:  When  you  say  "this  coring 
knife,"  that  is  the  same  thing  as  a  peeling  knife? 

The  Witness:  I  should  say  by  a  coring  knife  of 
this  type. 

Q.  (By  Mr.  Berke) :  Who  made  that  second 
hole  with  that  knife  ?  A.     This  one  ? 

Q.    Yes.  A.     This  one? 

Q.     The  one  on  this  particular  apple,  yes. 

A.     I  thinJ^  Mr.  Duckworth  made  it. 

Q.    All  right.  Did  he  do  that  at  your  request? 

A.     Yes,  sir. 

Q.  All  light.  Now,  I  show  you  another  object  I 
hold  in  my  [261]  hand  and  ask  you  what  that  is. 

A.     That  is  the  core  of  an  apple. 

Q.  And  is  that  the  core  that  comes  out  after  the 
peeler  or  power-operated  machine  makes  the  coi*e 
hole?  A.     Yes. 

Q.     And  tell  us  whether  or  not  it  was — the  nature 
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of  what  liapponcd  to  tlu^  <V1M>1g:  as  that  led  to  Mrs. 

Dickerson's  discharge,  tJiat  was  told  to  you  hy  your 

supeiTisors. 

Mr.  Karasick:    Now,  jnst  a  moment. 

Ti-ial  Examiner:     No  objection? 

Mr.  Karasick:    No. 

Q.  (By  Mr.  Berke) :  Do  you  miderstand  my 
question?  A.     No,  I  don't,  Mr.  Berke. 

Q.  Did  your  supervisors,  or  any  of  your  super- 
visors tell  you  W'hat  Mrs.  Dickerson  did  to  the 
apple?  A.    Yes. 

Q.     Who  w^as  it  that  told  yovi? 

A.     Mr.  Duckworth  told  me. 

Q.     And  what  did  he  tell  you  was  done  to  it? 

A.  He  told  me  that  a  core  w^as  bein^^  pushed  at 
the  opposite  axis  of  the  apple  or  the  opposite — in 
the  opposite  direction  that  a  core  comes  out;  in 
other  words,  a  hole  w-as  dug  in,  and  he  fully  ex- 
plained it,  just  what  w^as  happening.  In  fact,  he 
showed  me  one  of  the  apples. 

Q.     Infacthew^hat?  [262] 

A.     He  showed  me  one  of  the  apples. 

Q.  And  W'hen  he  showed  it  to  you,  was  it  in  the 
same  situation  as  the  apple  you  hold  there  in  your 
hand?  A.     Yes,  yes. 

Q.  Now,  tell  us  whether  or  not,  Mr.  Martini, 
your  company  in  its  operations  endeavors  to  get  all 
it  can  out  of  each  apple  ? 

A.     It  certainly  does. 

Q.  Does  that  have  an  economic  bearing  on  your 
operations?  A.    Why,  certainly. 


308        National  Labor  Relations  Board  vs, 

(Testiiiiony  of  Elmo  Martini.) 

Q.  Now,  when  a  second  hole  is  put  into  an  apple, 
I  siii)pose  it  is  obvious,  but  I  ^^all  ask  the  question 
anyway,  does  it  result  in  getting  less  out  of  that 
apple  than  you  otherwise  would?  A.    Yes. 

Q.  Now,  assuming  at  the  time  you  were  slicing 
apples  what  effect  would  a  second  hole  have  upon 
slices?  [263] 

•?(•      *      -^      ■X-      ^ 

Q.     (By  Mr.  Berke)  :    Go  ahead,  Mr.  Martini. 

A.  Well,  in  the  case  of  slicing  this  apple  you  can 
see  that — these  knives  that  slice  apples  now  rim 
down  through  the  apple  in  this  method. 

Q.  Describe  it  for  the  record,  what  you  mean  by 
"this  method." 

A.     Slice  the  apple  this  way. 

Trial  Examiner :    In  a  vertical  fashion  ? 

The  Witness:  In  a  vertical  fashion,  and  let's  say 
there  are  fourteen  slices  that  will  cut  out  of  this 
apple.  I  would  almost  say  that  this  apple  mil  make 
twelve  slices.  These — there  will  be  possibly  six  of 
these  slices  on  either  side  of  this  apple,  which  is 
e50  percent  of  the  apple;  that  vnW  not  make  a  No.  1 
sliced  apple.  The  slices  must  be  full.  We  knock  all 
the  chips,  we  take  the  chips  out  by  either  hand- 
picking  or  by  a  shaker  screen,  and  naturally  these 
apples,  these  smaller  slices,  either  go  through  the 
shaker  screen  if  they  are  small  enongli,  or  they  \y\\\ 
go  on  over  the  bc^lt,  and  they  will  be  [264]  picked 
out  !)y  wom(»n  along  the  final  inspection  and  thrown 
into  the  peeling  and  core  bin. 
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Q.  (By  Mr.  Berke)  :  Now,  if  they  go  through 
tho  shaker  seroeii,  wliat  liapjxMis  to  tlicm? 

A.  If  they  go  through  the  shaker  screen,  they 
are  picked  ii]),  and  tliey  go  through  into  tlie  peeling 
and  core  l>in. 

Q.     And  what  hax)pcns  there? 

A.  Then  those  apples,  whatever  is  in  tliere,  is 
either  sold  for  vinegar  stock,  that  is,  we  sell  them 
to  vinegar  manufactnrers,  they  grind  them  and 
press  them  and  make  vinegar  out  of  it,  or  we  will 
take  them  and  grind  them  ourselves  and  make  them 
— make  it  into  concentrate. 

Q.  Now,  I  think  yon  testified  imder  examination 
by  ]\Ir.  Karasick  to  the  effect  that  the  core  plugged 
hack  into  the  apple  has  npon  the  product.  Will  you 
tell  us  just  what  that  is  again? 

Trial  Examiner :  Excuse  me.  I  thought  you  were 
going  to  inquire  about  those  slices,  both  slices  and 
sauce. 

Mr.  Berke :  Yes,  I  am  going  to  sauce  when  I  fin- 
ish this;  what  happens  in  connection  mth  slices 
when  a  core  is  plugged  back  into  the  apple  is  what 
I  am  getting  at. 

The  Witness:  Well,  a  portion  that  —  that  core 
could  go  beyond  the  shaker  screen  onto  the  final 
belt,  and  sometimes  when  we  are  running  at  a  fast 
rate  of  speed  the  apples  are  somewhat  deep,  up  to 
five  and  six  inches  deep,  and  a  core  could  [265]  get 
by  and  get  into  your  finished  product  in  the  case  of 
slices. 
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Q.  (By  Mr.  Berke) :  If  that  happened,  would 
it  have  an  economic  effect  on  your  operations? 

A.     Yes. 

*    -x-    *     *    * 

Q.  (By  Mr.  Berke)  :  Now,  Mr.  Martini,  taking 
that  same  apple  [266]  in  that  same  condition,  will 
you  tell  us  what  would  happen  if  you  were  running 
sauce,  applesauce  at  the  time,  let's  say  you  were 
nmning  fancy  applesauce? 

Mr.  Karasick:  Object.  Let's  say  they  were  run- 
ning applesauce  that  they  were  running  in  1954,  and 
until  that  is  established  I  don't  think  it  is  relevant. 

Trial  Examiner:     You  accept  the  suggestion? 

Mr.  Berke:  No,  I  don't.  I  will  get  the  effect  on 
both  sauce 

Mr.  Karasick:  I  press  the  objection,  Mr.  Exam- 
iner. 

Trial  Examiner:  In  view  of  the  testimony  that 
only  one  screen  is  used,  I  fail  to  see  any  basis  for 
objection.  I  can't  see  that  the  product  would  be  any 
different. 

Mr.  Karasick:  Counsel  seems  to  feel  so,  Mr. 
Examiner.  I  take  it  that  he  has  a  reason  for  doing 
so.  The  only  relevant  question  for  determination  at 
this  time  is  what  happened  at  a  particular  point  of 
time  in  1954  wlien  a  certain  apple  was,  asseitedly, 
plugged  or  decorated.  Now,  imless  they  can  show 
what  was  going  on  and  being  processed  at  that 
time,  th(>  rest  is  irrelevant  and  immaterial. 

Trial  Examiner:  T^nless  it  is  shown  that  there 
was  a  difference  in  the  method  of  proceeding  in 
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1954 — '3  and  '54,  I  will  just  havo  to  avssnme  it  was 

tlie  same. 

Mr.  Karasiek:  No,  perliaps — mayte  I  don't  make 
myself  clear.  I  am  not  sure,  this  mii^ht  Ix^  semantic. 
Counsel  is  now  [267]  askin^^  whether  fancy — what 
would  happen  if  fancy  sance  was  packed.  You  re- 
meml:)er  Mr.  Martini  talked  about  various  grades 
that  could  be  packed.  The  only  question  in  issue 
here  is  what  happened  at  a  particular  point  of  time 
when  Mrs.  Dickerson  assertedly  did  something"  to  an 
apple ;  the  sauce  that  was  being  packed  at  that  time 
is  detemiinative  of  what  the  problem  is,  not  the 
sauce  that  was  packed  at  some  other  time.  Now,  un- 
less they  are  prepared  to  show  that  fancy  sauce  was 
packed,  then  this  is  not  a  proper  question. 

Trial  Examiner:  I  think  I  see  what  you  are 
driving  at. 

Mr.  Berke:  Yes,  let  me  ask  G-eneral  Counsers 
representative,  does  he  contend  that  because  per- 
haps of  fortuitous  circumstances  these  particular 
apples  involving  Mrs.  Dickerson  didn't  affect  the 
pack  on  that  particular  day,  that  therefore  the  com- 
pany engaged  in  an  unfair  labor  practice  in  dis- 
charging her?  I  am  interested  in  kno^^^ng  Greneral 
'Counsel's  theory,  that  we  are  groping  in  the  dark 
on  here  otherwise. 

Trial  Examiner:  Well,  I  see  the  basis  for  the 
objection,  but  u.ntil  it  is  known  exactly  what  was 
packed,  I  will  peniiit  Mr.  Berke  to  cover  the  field. 

Mr.  Berke :    All  right,  thank  you.  I  mil  withdraw 
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that  question  and  first  ask  a  couple  of  preliminary- 
questions. 

Q.  (By  Mr.  Berke)  :  You  testified  in  1954  you 
packed  both  fancy  and  what  you  call  standard  or 
choice  applesauce,  is  that  correct?  [268] 

A.     That's  correct. 

Q.  Now,  what  is  the  difference  between  fancy 
and  standard  applesauce? 

A.  Our  fancy  applesauce  as  a  general  rule  is  a — 
it's  a  little  l3it  thicker,  not  quite  as — it  doesn't  rim 
to  a  liquid  type  substance.  It  has  less  than  5  percent 
defects  of  any  type,  whether  it  sliould  be  a  seed  cell 
or  a  piece  of — a  piece  of  seed  or  a  piece  of  skin. 
Mind  you,  there  are  some,  a  certain  tolerance  there 
that  is  permissible,  but  they  are  quite  free  of  the 
defects. 

Q.  And  is  there  a  difference  in  the  selling  price 
between  the  fancy  and  the  standard  sauce? 

A.     Yes. 

Q.     What  is  that  difference? 

A.     The  difference 

Mr.  Karasick:  Not  what  is  the  differc^nce  again, 
Mr.  Examiner — I  am  soriy  to  internipt,  but  it  is 
wliat  Avas  the  difference  at  the  point  of  time  that 
this  is  alleged  to  liave  occurred. 

Q.  (By  Mr.  Berke)  :  Well,  what  was  the  differ- 
ence? 

Mr.  Karasick:  Tliat  is  the  only  rc^lovant  inquiiy 
here. 

Q.  (By  ]\rr.  Berke)  :  What  was  the  difference 
in  1954? 
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A.  The  difference  in  1954  was  approximately  20 
cents  per  case,  or  I  should  say  20  cents  per  dozen. 
That's  40  cents  per  case. 

Q.  Now,  if  a  defect  l)eyond  the  tolerance  that 
you  have  [269]  mentioned  here  a  moment  ago  is 
found  in  a  can,  what  happens  then? 

A.  That  lot  caiTying  that  code  mark  will  l)e 
doA\Tigrad(^d  to  a  standard  or  a  substandard  sauce, 
or  slices.  We  have  tried  various  ways  of  watching 
that,  as  soon  as 

Q.     How  do  you  watch  that? 

A.  Last  year  we  got  a  series  of  colored  cans  and 
as  soon  as  the  grade  dropped  on  us,  we'll  assume 
that  I  was  making  a  fancy,  a  top  fancy  applesauce, 
we  Avould  nm  into  a  bad  lot  of  apples  that  we  found 
or  we  saw  at  the  finish  point  could  not  be  humanly 
cleaned  up  to  make  that  particular  grade,  we  would 
insert,  lot's  say,  a  blue  can  into  the  line:,  and  when 
the  bhie  can  came  to  the  labeling  line  all  of  the 
stuff — or  the  applesauce  or  slices,  whichever  they 
were,  that  came  from  that  point  on  until  a  yellow 
can,  let  us  say,  was  coming  through,  which  could 
have  been  an  hour  or  two,  or  it  could  have  been  the 
rest  of  the  day  —  came  through,  that  particular 
product  that  came  through  in  that  time  would  be 
downgraded  to  a  secondary  grade.  Now,  may  I  ex- 
plain a  little  bit  further? 
Q.     Go  ahead. 

A.  There  are  other  methods  of  doing  it.  One  of 
my  competitors  in  Sebastopol  says  that  it  is  impos- 
sible to  make  a  standard  or  a  fancy  sauce,  that  you 
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either  can  make  one  or  the  other  in  a  complete  day. 

Mr.  Karasick:  Just  a  moment.  What  this  wit- 
ness' hearsay  [270]  testimony  is  about  some  com- 
petitor and  his  ojDinion  should  be  stricken. 

Mr.  Berke :    I  mil  agree  that  part-  go  out. 

Trial  Examiner :    Strike  it. 

■X-     *     ■x-     *     * 

Q.  (By  Mr.  Berke)  :  Assmiiing  that  you  were 
processing  savice,  and  apples  in  that  condition  came 
through,  will  you  tell  us  what  would  happen,  as  you 
described  what  would  happen  when  you  were  [271] 
slicing  apples? 

Trial  Examiner:    You  mean  physically? 

Mr.  Berke:    Yes.  [272] 

*  -x-  *  *  * 

The  Witness:  The  apple  possibly  could  get  by 
the  final  inspection,  because  it  has  got  its  hole,  and 
it  will  be  trimmed,  and  then  it  vnll  go  tln^ough  the 
chopping  machine  prior  to  tlie  final  inspection  belt, 
that  you  either  have  one  person,  two,  or  sometimes 
three,  depending  on  the  apples;  I  assure  you  that  a 
[273]  core  in  an  apple  running  through  that  ma- 
chine will  make  ({uite  a  mess  on  that  table,  and  if 
there  is  any  number  of  cores  run  through  tliere,  full 
cores,  I  doubt  very  much  whether  the  girls  that  are 
on  that  U\h\e  could  ever  clean  them  up.  They  see 
them  going  through,  l:>ut  unfortuiuitely  tliere  is  no 
stopping  to  any  of  these  lines;  if  wo  could  only 
stop  the  flow  of  applesauce  or  apples  it  would  be  a 
wonderful  thing,  but  it  can't  be  done.  Everythijig 
behind  that  thing  is  coming  along,  and  if  any  one 
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se^nent  of  it  stops,  yoiTNc  lu^ver  seen  a  mess,  Mr. 
Karasick.  Yon  have  api>lesauce  and  appl(^  all  over 
the  place. 

Q.  (By  Mr.  Berke)  :  Now,  you  said  if  an  apple 
in  that  condition  got  through  there  would  be  a 
mess.  Now,  what  do  you  mean  by  a  mess? 

A.  The  core — actually,  these  blades  in  those  slic- 
ing machines  would  chop  it  up,  they'd  chop  it  up 
rather  fine.  We  do  that  because  it  is  easier  to  cook, 
and  you'd  almost  have  to  be  picking  up,  in  a  case 
of  a  core — you'd  have  to  be  picking  up  almost  dust 
particles.  It  would  grind  the  core  np  to  almost 
powder. 

Q.  Now,  tell  us  whether  or  not  the  process  that 
you  have  described  with  respect  to  the  cans,  the  blue 
label  and  the  yellow  label,  would  be  the  same  if  you 
were  processing  sance  when  that  occurred? 

A.     Yes.  [274] 

*  *  *  *  -x- 

Q.  (By  Mr.  Berke) :  During  the  1954  season, 
to  your  knowledge  did  anyone  else  plug  or  decorate 
an  apple  in  the  fashion  that  you  have  described 
here?  A.     Not  to  my  knowledge. 

Q.  Now,  Mr.  Martini,  you  were  also  asked  by 
Mr.  Karasick  about  the  discharge  of  Mrs.  Storey. 
Did  you  at  my  request  check  the  time  record  on 
Mrs.  Storey  for  September  the  25th,  the  day  on 
which  she  was  discharged? 

A.    Yes,  sir.  [275] 

*  *  ^  *  * 

Q.     (By  Mr.  Berke) :     Mr.  Martini,  I  show  you 
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what  pui-ports  to  be  a  timecard,  No.  339,  dated  Sep- 
tember 25th,  1954,  name  ^^  Storey,  Orice,"  and  ask 
you  if  you  got  that  card  from  the  company  records 
at  my  request?  A.     Yes. 

Q.  And,  having  looked  at  that  card,  does  this  re- 
fresh your  recollection  as  to  the  events  that  led  to 
Mrs.  Storey's  discharge  on  September  25th? 

A.    Yes. 

Q.  All  right,  just  a  minute.  Now,  do  you  have  a 
calendar  there,  Mr. A.     Yes,  sir. 

Q.  Martini  ?  I  am  not  sure  whether  the  rec- 
ord shows  it  or  not,  but  there  was  some  hassle  here 
yesterday  about  September  25th  being  a  Saturday. 
Does  the  calendar  show  that  that  was  a  Saturday? 

A.     It  does. 

Q.  All  right.  Does  the  fact  it  was  a  SatTu*day, 
and  having  looked  at  the  card  at  my  request,  re- 
fresh your  recollection  as  to  the  events  that  led  to 
her  discharge?  A.     Yes. 

Q.  All  right.  Now,  will  you  please  state  what 
occurred  on  the  date,  at  the  time  of  Mrs.  Store v's 
discharge  ? 

A.  Well,  I  was  on  the  balcony  again  over  the — 
just  outside  of  the  lab  and  superintendent's  office, 
inside  the  cannery  [276]  proper,  and  saw  Mrs.  Sto- 
rey do^\^l  l:>eloAV  with  a  group  of  people. 

Q.  Now,  let  me  ask  you,  how  higli  al)ov(^  the 
place  where  you  saw  Mrs.  Storey  and  Uw  groii])  of 
people  is  this  balcony? 

A.     I  would  judge  that  to  l)e  ahout  nine  feet. 

Q.     Aufl  what  does  tliat  balcony  lead  into? 
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A.  Tjoads  into  tlio  superintendent's  office  and 
into  the 

Q.    How  do  you  get  up  to  tJiat  l)alcony  ? 

A.     By  a  stairway. 

Q.  And  where  do  the  stairs  lead  from  the  l)al- 
cony?  A.    Where  do  they 

Q.     Where  do  they  go  to,  yes? 

A.     They  go  right  to  the  cannery  floor. 

Q.     All  right.  Now  go  ahead. 

A.  So  I  had  been  in  there  talking  to  Mr.  Duck- 
worth and  asking  him  what  Mrs.  Storey  was  doing 
down  ])elow  me  there;  and  he  asked  Mrs.  Hardin, 
and  Mrs.  Hardin  said 

Q.     Wait  a  minute.  Who  is  Mrs.  Hardin,  first? 

A.  Mrs.  Hardin  was  the  acting  floor  lady  at  the 
time. 

Q.  And  tell  us  whether  or  not  she  was  Mrs.  Sto- 
rey's supervisor  that  day?  A.    Yes,  she  was. 

Q.    All  right,  go  ahead. 

A.  And  Mrs.  Hardin  stated  to  Mr.  Duckworth 
that  she  was  ill.  Mr.  Dnckworth  reported  back  to 
me  and  stated  that  Mrs.  Storey  had  clocked  out  ill, 
so  at  that  point  I  sent  Mr.  Duckworth  do^^ii  [277] 
to  see  if  she  had  clocked  out,  and  he  returned  and 
said  that  she  had,  and  I  said — and  I  told  him,  well, 
if  she's  clocked  out,  why  doesn't  she  leave  the  build- 
ing and  go  home,  if  she's  sick.  So 

Q.     Gro  ahead,  what  happened  then? 

A.  So  he  Avent  downstairs  and  talked  to  her  and 
came  back  and  told  me  that  she  wouldn't  leave.  So 
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I  told  hiiii  at  tliat  time  to  go  down  and  see  that  she 

left  and  never  came  back. 

Q.  jSTow,  do  you  recall  whether  Mrs.  Storey  and 
these  women  were  standing  —  whether  they  were 
standing  near  any  machineiy  downi  in  the  cannery? 

A.     Yes.  There  is  always  machinery. 

Q.     Now,  what  sort  of  machines  were  they  near? 

A.  They  were  near  the — they  were  near  tanks, 
and  there  were  some  tanks  stored  there,  and,  as  I 
recall,  there  was  a  fork-lift  backing  in  and  out  of 
the  cannery  proper. 

Q.     Any  other  machinery? 

A.     What's  that? 

Q.     Was  there  any  other  machineiy  nearl>y? 

A.  No,  just  the — the  sliced  apple  tanks  and  the 
fork-lift  that  was  doing  something  in  there. 

Q.  And  about  how  many  women  did  you  say 
were  with  her? 

A.     Oh,  I  would  say  ten,  fifteen. 

Q.  And  after  Mr.  Duckworth  w^ent  dovm  a  sec- 
ond time,  pursuant  to  your  instructions,  did  you  see 
him  talking  mth  her,  that  [278]  is,  did  you  continue 
watching  and  did  you  see  him  talking  to  her? 

A.     No. 

Q.  Do  you  know  whether  she  left  after  he  went 
do^^Tl  a  second  time? 

A.     He  infonned  me  that  slie  liad. 

Q.  Now,  was  there  an  incident  involving  Mrs. 
Storey  preceding  that  day?  A.    Yes. 

Q.  '\^nien  did  this  incident  occur,  approxi- 
mately ? 


I 
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A.  I  would  say  tliat  it  would  be  approximately^ — 
this  was  the  25th,  I'd  say  that  it  was  the  22nd  or 
the  23rd  of  September.  A  couple  of  days  l>efore  that 
Saturday. 

Q.     And  where  did  this  incident  take  place? 

A.  In  approximately  the  same  place  there,  pos- 
sibly to  the  ri^^ht,  looking  at  the  diagram,  possibly 
to  the  right  a  little  bit  further. 

Q.     Now,  was  this  during  working  hours? 

A.     The  incident? 

Q.    Yes.  A.    Yes. 

Q.  Incidentally,  was  the  occasion  which  you  re- 
lated on  the  day  of  discharge,  when  yon  saw  Mrs. 
Storey  and  the  women  down  there,  was  that  during 
the  working  time?  A.     Yes.  [279] 

Q.  Do  you  recall  independently  what  time  Mrs.- 
Storey  clocked  out  or  checked  out  on  September 
25th,  the  day  of  her  discharge  ? 

A.  Yes,  only  by  having  seen  that  card,  it  was 
at  11:24. 

Q.     11:24?  A.     Yes. 

Q.     A.m.  or  p.m?  A.     A.m. 

Q.  All  right.  Now,  going  back  to  the  incident 
that  occurred  two  or  three  days  previously,  which 
you  say  took  place  at  about  the  same  point,  what 
time  of  the  day  or  what  part  of  the  day  do  you 
recall  that  that  happened? 

A.  That  Avas  just  at  the  beginning  of  the  lunch 
break,  the  beginning  of  the  shift  after  lunch  hour, 
let's  say,  or  after  the  limch  half  hour. 
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Q.  You  mean  when  they  were  supposed  to  go 
back  to  work  after  the  hmch  hour? 

A.     Yes,  right  at  that  time.  [280] 

•X-     -H-      *      *      -X- 

Q.  (By  Mr.  Berke) :  Will  you  tell  us  what  took 
place  then,  and  if  there  was  any  conversation  will 
you  identify  who  spoke?  A.    What  was  that? 

Q.  Tell  us  what  occurred  on  that  occasion,  if 
there  was  any  conversation  involved  mil  you  iden- 
tify the  persons  speaking? 

A.  Yes.  Well,  I  was  having  a  meeting  with 
Leonard  Duckworth  at  the  time,  and  Mrs.  Storey 
sent  for  me,  sent  up  for  me  through  Edna  Hardin 
and  wanted  to  talk  to  me.  So  I  went  do\Mistaii*s  and 
talked  to  her  and  the  group  of  about  20  to  25 
women  around  her. 

Q.     And  where  was  that  group  standing? 

A.  They  were  directly  underneath  the  cradle 
that  holds  the  vacuum — the  stainless  steel  tanks  at 
the  blancher  dump. 

Q.  Now,  if  those  women  hadn't  l)een  standing 
there,  what  should  they  have  been  doing  at  that 
time? 

A.  At  that  time  about  50  or  60  percent  of  the 
women  were  alreadv  at  tlieir  posts,  waiting  for  tlie 
machinery  to  start. 

Q.  Maybe  yon  didn't  understand  tlie  question. 
AYhat  a])ont  these  paii-icular  women? 

A.     Tliey  were  to  be  at  their  posts. 

Q.     Tliat  is,  tliev  v:ovo  to  l)e  working,  wen^  they? 

A.     Tliey  would  liave  l)een  started  to  w^ork,  yes. 
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Q.  All  rii^-lit.  Go  ahead  and  tell  lis  what  oc- 
cur i*ed  when  yoii  g"ot  do\\ai  tliera 

A.  At  that  time  Mrs.  Storey  asked  me  —  she 
wanted  me  to  meet  [281]  with  the  Union  officials, 
and  I  told  her  that  I  definitely  would  not. 

Q.  Well,  did  she  use  any  names,  if  you  recall, 
give  us  as  near  as  you  can  recall. 

A.  Yes,  she  used  Mr.  Rhodes'  name,  and  I  told 
her  that  since  the  matter  was  in  the  hands  of  the 
National  Labor  Relations  Board  I  had  nothing  to 
talk  to  him  about  and  that  the  Board  would  render 
their  decision  shortly,  so  be  patient  with  them. 

Q.  Was  anything  else  said  by  you  or  IMrs.  Sto- 
rey or  anybody  else  that  was  present? 

A.  No.  She  told  me  at  that  time  that  if  I  didn't 
meet  with  them  that  they  would  walk  out,  and  to 
that  I  said  that  I  would  advise  them  to  go  to  work 
and  forget  the  issue. 

Q.     Did  they  go  back  to  work?  A.     Yes. 

Q.  Now,  you  told  them,  as  I  imderstand  it,  that 
that  Avas  a  matter  pending  before  the  National 
Labor  Relations  Board,  is  that  correct? 

A.     Yes. 

Q.  What  matter  was,  if  you  recall,  pending  at 
that  time  ? 

A.  As  I  recall,  at  that  time  we  were  awaiting  tO' 
see — well,  there  have  been  so  many  times,  I  don't 
know  whether  we  were  waiting  to  hear  of  the  date 
of  the  election  or  whether  we  were  waiting  to  find 
out  whether  or  not  an  election  would  be  called. 

Q.    I  see.  [282]  A.    I'm  not  certain. 
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Q.  In  other  words,  there  was  a  representation 
matter  pending  before  the  Board? 

A.     That's  correct. 

Q.     Involving  your  employees  at  the  time? 

A.    Yes. 

Q.    And  that  is  what  you  had  reference  to  ? 

A.     That's  correct. 

Q.  When  you  mentioned  the  matter  before  the 
National  Labor  Relations  Board?  A.    Yes. 

Q.  Now,  was  there  another  incident  involving 
Mrs.  Storey  and  yourself?  A.    Yes. 

Q.     When  did  that  occur? 

A.     That  occurred  that  same  day. 

Q.     What  part  of  the  day,  do  you  recall? 

Trial  Examiner:  When  you  say  "that  same 
day,"  you  mean  on 

The  Witness:  On  the  22nd  or  23rd.  Yes,  I  had 
Mr.  Duckworth  call  her  into  my  office. 

Q.  (By  Mr.  Berke) :  Well,  can  you  tell  us 
about  what  part  of  the  day  it  was? 

A.  Oh,  I  would  say  that  it  was  possibly  around 
two  o'clock. 

Trial  Examiner:    P.m.?  [283] 

The  Witness:    P.m. 

Q.     (By  Mr.  Berke)  :    All  right. 

A.     So  I  had  Mr.  Duckworth 

Q.     Mister? 

A.  Mister,  yes,  go  get  Mrs.  Storey  for  me  and 
told  him  to  be  sure  that  she  took  someone  else  off 
the  lino  to  accompany  her  and  to  meet  me  in  his 
office  with  him  present. 

Q.     Now,  where  was  his  office? 
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A.  His  office  is  jnst  inside  th(^ — is  an  office  off  of 
tlie  little  balcony,  inside  the  camiery  proper. 

Q.     Off  the  balcony  you  referred  to  previously? 

A.     Yes,  upstairs. 

Q.  All  light.  Now,  did  hi'  go  and  get  Mrs. 
Storey?  A.     Yes,  he  did. 

Q.    And  did  somebody  else  accompany  her? 

A.    Yes. 

Q.     Who  was  it,  do  you  recall? 

A.     Lila  Layman,  or  Lyman. 

Q.     Do  you  know  how  to  spell  that  last  name? 

Mr.  Ma^^or:    L-a-y-m-a-n. 

The  Witness:    M-a-n? 

Mr.  Berke :    Well,  I  mil  accept  that. 

The  Witness :    Yes. 

Q.  (By  Mr.  Berke) :  Was  there  anyone  else 
present  besides  yourself,  Mrs.  Storey  and  Mrs.  Lay- 
man? [284]  A.     Mr.  Duckworth. 

Q.     The  four  of  you?  A.     Yes. 

Q.     And  this  was  in  whose  office? 

A.     In  Mr.  Duckworth's  office. 

Q.  All  right.  And  what  took  place  in  there,  will 
you  tell  us,  please? 

A.  Well,  I  told  Mrs.  Storey  that  inside  the 
plant  I  did  not  want  another  occurrence,  such  oc- 
currence as  had  just  happened  that  day  a  little  bit 
sooner,  or  a  little  bit  earlier  in  the  day. 

Q.     And  what  occurrence  were  you  referring  to? 

A.  I  was  referring  to  that  group  of  women  she 
had  there,  when  she  called  me  dovm  and  told  me 
they  were  going  to  walk  out  if  I  didn't  meet  with 
the  Union  officials. 
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Q.    All  right,  go  ahead. 

A.  Then  I  continued,  and  I  told  her  that  actu- 
ally I  admired  her  fight  and  also  this  Lila  La3anan, 
I  told  her  the  same  thing,  that  I  admired  the  way 
they  looked  at  things  and  the  way  they  fought  for 
what  they  thought  was  right,  l)ut  that  if  they 
wouldn't  do  me  a  favor  and  cease  from  ha^-ing  any 
conversations  whatsoever  of  that  type  in  the  build- 
ing proper  where  it  would  disrupt  my  employees 
and  affect  the  production  of  the  plant.  Then  I  went 
on  and  told  her  that  I  would  not  prohibit  her  from 
even  using  one  of  our  boxes  if  she  wanted  to  make 
a  speech  to  [285]  the  other  women  there,  provided 
that  it  was  outside  the  building  proper,  didn't  nec- 
essarily have  to  l3e  off  the  grounds,  but  she  could  do 
whatever  she  wanted  out  there  and  it  was  her  privi- 
lege. I  did  not  ever  tell  her  to  stop  talking  about 
anything  she  wanted  to. 

Q.  All  right,  I  just  wanted  the  conversation. 
Was  there  anything  more  to  the  conversation,  did 
she  say  anything? 

A.  Oh,  no,  I  don't  recall  what  the  —  there  was 
some  conversation,  I  don't  recall  what  it  was. 
I  think  that  they  asked  me  why  I  didn't  go  ahead 
and  let  them  sign  up  with  the  Union,  and  I  told 
them  at  that,  that  tluMr  opportimity  would  come 
and  they  would  decide  it  themselves. 

Q.  I  didn't  understand,  you  say  why  you  didn't 
go  ahead  and  sign  up  with  the  Union,  or  why  they 
didn't  go? 

A.  Xo,  why  I  didn't  go  and  sign  up  with  the 
Union. 

*      *      -X-      -Jt      * 
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Q.  As  I  understand  it,  you  then,  either  that  day 
or  the  newt  day,  infonned  Mr.  Storey  —  or,  strike 
that. 

Going-  back  now  to  September  the  25t]i,  tlie  day 
of  Mrs.  Storey's  discharge,  is  it  my  understanding 
that  you  informed  her  husband  of  the  discharge? 

A.    Yes. 

Q.  Was  it  the  same  day  or  the  next  day,  do  you 
know?  A.     It  w^as  the  same  day.  [286] 

Q.     About  how  long  after? 

A.     Oh,  twenty  minutes,  half  hour  afterwards. 

Q.  Was  there  an  incident  involving  Mr.  Storey 
that  day  ?  Yes  or  no  ? 

A.  There  was  an  incident  involving  Mr.  Storey, 
but  I  don't  remember  whether  it  was  that  day  or  a 
day  or  so  previous  to  that, 

Q.     I  see.  A.    ^Mr.  Berke. 

Q.     Where  did  tliis  incident  occur? 

A.     In  Mr.  Duckworth's  office. 

Q.    And  who  was  present?  A.    Mr.  Storey. 

Q.     And  who  else? 

A.     Mr.   Duckworth  was  there  with  him. 

Q.     And  you?  A.     And  me. 

Q.    Just  the  three  of  you?  A.     Yes. 

Q.  What  took  place  then?  Can  you  identify  who 
was  speaking? 

A.  I  informed  Mr.  Storey  that  I  had  had  re- 
ports that  he  was  leaving  his  post  and  going  into 
other  departments  during  a  short  breakdown  period, 
short  breakdown  periods,  or  possibly  at  times  when 
there  were  too  many  apples  having  been  dumped 
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into  the  flumes,  and  I  told  him  that  I  didn't  want 
that  ever  to  [287]  hapx^en  again,  I  wanted  him  to 
stay  at  his  post  and  be  sure  that  he  stayed  there 
at  all  times. 

Q.  ISTow,  you  say  you  told  Mr.  Storey  that  you'd 
been  informed  about  this?  A.    Yes. 

Q.     Who  had  informed  you? 

A.     Mr.  Duckworth  informed  me. 

Q.  Had  you  been  informed  about  that  just  once 
or  more  than  once  ? 

A.  Oh,  I  had  been  informed  on  that  a  couple — 
about  twice  before.  [288] 

•X-     -X-     *      *      4«- 

Q.  All  right.  Now,  Mr.  Martini,  in  testifying  this 
forenoon  about  the  mechanics  of  the  operation  in 
relation  to  the  [295]  freehand  chart  that  is  in  evi- 
dence as  General  Coimsel's  23,  among  the  things  I 
understood  you  to  say  w^as  that  when  you  are  slicing 
apples  you  put  them  into  a  tank  in  which  rock  salt 
is  added  and  close  the  trap  door  and  fill  it  mth 
water,  then  the  tank  is  taken  out;  did  I  under- 
stand that  correctly? 

A.  Yes,  the  tank  is  removed  from  that — from 
where  it  was  being  filled. 

Q.     All  right.  Now,  how  is  that  tank  removed? 

A.     With  a  fork-lift  truck. 

Q.  Now,  can  you  describe  the  work-lift,  the  type 
of  fork-lift  truck  that  takes  that  tank  out,  or  did 
last  year? 

A.  We — I  think  the  l>est  way  to  explain  it,  we 
use  all  Clark,  tJiey  are  Clark  5,000  poimd  t nicks. 
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Q.    Are  these  operated  by  a  motor? 

A.     By  a  gasoline  motor,  yes. 

Q.  Gasoline  motor.  And  do  you  have  a  man  that 
actually  sits  on  it  and  operates  it?  A.  Yes,  sir. 

Q.  And  how  does  the  fork-lift  operate  when  it 
takes  these  tanks  out,  just  tell  us  where  it  comes 
into  and  what  it  does. 

A.  Actually,  the  fork-lift  stays  inside  the  plant 
there  most  of  the  time,  other  than  times  when  he 
has  to  grease  it  and  gas  it  and  so  forth.  It  mil  go 
over  where  the  tanks  are  being  filled.  We  all  know 
what  a  fork-lift  is.  That  is  two  forks,  they  will  fit 
directly  underneath  the  tank  filled  with  apples  [296] 
and  water,  and  he  will  move  that  to  another  posi- 
tion, and  immediately  put  an  empty  tank  there,  be- 
cause the  hopper  doesn't  hold  very  many  apples, 
and  it  will  soon  run  over  if  you  don't  add  an  empty 
tank  to  it.  That  is  his  first  step.  That  takes  quite  a 
little  bit  of  maneuvering  to  have  gotten  that  tank 
out  of  there,  set  it  down,  pick  up  an  empty  tank 
and  put  it  back  imder  in  the  hopper.  Then  from 
that 

Mr.  Karasick:  Just  a  moment,  Mr.  Martini.  I 
move  at  this  time  to  strike  the  witness'  character- 
ization and  conclusion  that  that  takes  quite  a  bit 
of  maneuvering.  I  think  he  is  entitled  to  testify  as 
to  the  operation.  He  is  not  entitled  to  insert  his  in- 
terpretations of  these  operations. 

Mr.  Berke:    Certainly  he  is  competent  to  tell 

Trial  Examiner:  I  know,  I  will  say  though  that 
as  far  as  I  am  concerned  ^^  quite  a  bit  of  maneuver- 
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ing"  doesn't  give  me  any  description  at  all.  It  means 

nothing. 

Mr.  Berke :    All  right. 

Q.  (By  Mr.  Berke):  Will  you  tell  the  Trial 
Examiner  what  you  mean  by  maneuvering  in  the 
operations? 

A.  Well,  he  has  to — the  fork-lift  picks  up  the 
tank.  He  has  to  back  away  from  that  point  and 
usually  drives  straight  ahead  to  another  point  in 
the  plant.  Then  he  goes  to  pick — ^then  he  backs  out 
of  there  or  goes  forward,  depending  upon  where  the 
empty  one  is,  and  picks  up  an  empty  one  immedi- 
ately and  puts  it  back  where  he  took  the  full  one 
out.  Then  he  puts  [297]  — after  he  has  left  the 
empty  one,  his  next  move  is  possibly  to  take  an 
empty  one  off  of  the  top  of  the  blanching — off  of 
the  top  of  the  blanching. 

Q.     What  does  he  have  to  do  to  that? 

A.  Well,  all  depends  on  just  what  position  he 
is  in.  He  usually  has  to — ^the  blanching  tank  is, 
we'll  say,  sitting  in  this  direction,  or  let's  say  that 
it  is  sitting  this  way  and 

Q.     Now,  wait  a  minute.  Slow  up  a  bit. 

A.     Let's  say 

Q.  Just  a  moment.  Slow  up  a  bit.  You  indicate 
with  your  hands  that  the  tank  might  bo  sitting 
straight  forward  in  front  of  the  fork-lift,  is  that 
what  you  mean  by  putting  your  hand  out  th(^  way 
you  did,  or  at  an  angle  ? 

A.     No,  I  was  referring  to — I  was  referring  to  the 
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fork-lift  having  to  i)ick  the  tank  off  the  top  of  the 

blanching. 

Q.     All  right. 

A.  Tank,  whicli  is  up  there  about,  oh,  six,  eight, 
maybe  nine  feet.  I  don't  know  the  exact  height  of 
it.  Now,  if  he  is — if  he  has  just  set  an  empty  tank 
imder  the  hopper  where  the  slices  feed  into  it — he 
must  then  back  out  and  drive  to  the  right,  back 
again,  and  get  himself  directly  straight  into  that 
thing,  where  he  will  have  to  back  two  or  three  times 
before  he  can  pick  up  the  tank  off  of  the  top. 

Q.  In  other  words,  he  has  got  to  be  directly 
under  it,  is  that  what  you  are  saying?  [298] 

A.  He  has  to  be  directly  straight  into  it  so  his 
forks  Avill  fit  under  it,  you  see. 

Q.     All  right. 

A.  You  can't  pick  it  up  from  all  directions. 
Then,  after  he  does  that,  he  lets  the  empty  tank 
down  and  must  find  a  place  for  the  emx)ty  tank, 
wherever  that  one  is — it  is  hard  to  tell,  it  could  be 
on  either  one  side  of  the  doorway  or  the  other,  and 
he  goes  and  picks  up  a  tank  that  is  draining  water 
out — will  drain  the  water,  the  salt,  right  out  of 
these  tanks,  so  he  picks  that  one  up  and  puts  it  up 
on  top  of  the  blanching  tank;  again  he  has  to  back 
in  and  out  of  the  place  and  get  the  tank  up  on  top 
of  the  blanching,  the  blancher  tank. 

Q.  Now,  where  do  all  these  motions  and  man- 
euvers take  place?  A.     They  take  place 

Mr.  Karasick:     Just  a  moment.  I  object  to  the 
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characterization  in  the  question  that  the  motions 
are  maneuvers.  It's  a  fork-life  operation;  where 
does  it  occur  is  one  thing,  but  to  characterize  it  in 
a  question  is  another. 

Q.  (By  Mr.  Berke) :  Well,  what  would  you 
call  a  thing  that  is  going  back  and  forth  and  back 
and  forth,  standing  still, 

Mr.  Karasick:    I  object  to  the  question. 

Trial  Examiner:     Go  ahead. 

The  Witness:  It's  taking  place  in  an  area  which 
I  would  guess  is  12  by — not  over  12  by  15  or  18  feet 
total.  Now,  there  are  some [299] 

Q.  (By  Mr.  Berke) :  And  what  is  this  area 
you  are  talking  about? 

A.  It's  between  the  blanching  tank  and  filling — 
I  will  have  to  get  the  map  for  you  again — and  the 
hopper  where  the  sliced  apples  are  put  into  the 
tanks,  where  they  are  being  filled. 

Q.     Now,  is  that  inside  or  outside  the  cannery? 

A.     That  is  inside. 

Q.  Now,  mil  you  tell  us,  Mr.  Martini,  whether 
such  movement  took  place  last  year  in  the  area 
where  Mrs.  Storey  and  this  gi*oui>  of  women  were? 

A.  Yes,  it  was  at  all  times,  they'd  be — the  fork- 
lifts  and  tanks  were  there  all  the  time.  [300] 

•)f    *    -x-    ^    ^ 

Redirect  Examination  *  *  ^  *  * 
Q.     (By  Mr.  Kara.sick) :    Did  I  undei-stand  your 
testimony  to  be  that  employees  who  worked  for  the 
company  in  prior  years  and  had  not  made  any  for- 
mal application  for  the  succeeding  season  were  not 
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notified  by  pos^tcard  if  they  wantc^I  to  return  t(^  work 

at  the  new  season? 

A.  We  only  notify  those  that  have  a  signed  em- 
I)loyment  application. 

Tral  Examiner:     For  tlie  current  year? 

The  Witness:    Yes.  [308] 

■K-    *    -X-    *    * 

Trial  Examiner :  Did  you  know  before  Mrs.  Dick- 
erson  was  discharged  that  she  was  going  to  be  dis- 
charged? 

The  Witness:     No.  [328] 

Trial  Examiner :  When  did  you  first  learn  about 
her  discharge? 

The  Witness:  Well,  I  wouldn't  know  that.  It  was 
within — could  have  been  that  day,  and  it  might  have 
been  the  day  after  or  a  couple  of  days  after  that, 
all  depending  where  I — I  could  have  been  out  of 
town. 
I  Trial  Examiner:  When  were  you  told  about  the 
plugged  apples,  before  or  after  you  were  notified 
of  Mrs.  Dickerson's  discharge? 

The  Witness:  No,  I  was  told  about  the  plugged 
apples  after,  I  was  told  at  the  same  time  but  it 

was 

P    Mr.  Karasick:    I'm  sorry,  I  don't  hear. 

Trial  Examiner:  Read  the  answer.  Let  him  hear 
the  answer. 

Mr.  Karasick:  May  I  have  the  question,  too?  I 
didn't  get  any  of  it. 

Trial  Examiner:     Read  the  question. 
(Question  and  answer  read.) 
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Trial  Examiner:     Did  you  want  to  finish  it? 

The  Witness:  Yes,  let  me  see.  My  trend  of  tliought 
was — I  was  made  curious  at  the  time,  and  that's 
when  I  saw  the  plugged  apple,  because  I  had  some- 
body show  me  an  apple  there  that  was  found. 

Trial  Examiner:  Have  you  any  recollection  now, 
knoAving  the  date  of  Mrs.  Dickerson's  discharge,  as 
to  how  long  after  [329]  that  discharge  you  Avere  first 
told  al)out  it  and  the  plugged  apple? 

The  Witness:  I  would  say  that  it  was  the  next 
day.  [330] 

•Jf     •}(•     -H-     *     * 

Recross  Examination 

Q.  (By  Mr.  Berke)  :  Was  1954  your  first  year 
as  manager  of  that  cannery?  A.     Yes,  sir. 

Q.  When  you  took  over  as  manager,  did  you 
make  some  changes  in  policy  and  procedure  in  the 
cannery  as  contrasted  mth  the  way  it  was  handled 
in  the  preceding  years? 

A.     That's  right,  I  tried  to,  yes. 

Q.  Now,  was  the  incident  in  which  you  asked 
Mi^.  Storey  and  [344]  Mrs.  Layman,  I  believe  you 
said,  to  come  in — ^as  I  understand,  it  was  the  first 
time  that  you  had  had  at  that  canneiy,  under  your 
management,  an  occasion  to  call  anybody  in  where 
you  asked  them  to  l)e  accompanied  by  someone  else, 
is  that  right?  A.    Yes. 

Q.  You  did  stari  to  say,  and  you  were  cut  off 
by  Mr.  Karasick  (^n  that,  that  you  had  had  similar 
occasions,  in  other  canneries  that  you  havc^  operated, 
to  do  the  same  thiuor,  is  that  ricrht? 
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A.  I  dicbi't  operate  caimeiies.  They  were  Avine- 
ries  that  I  had,  Mr.  Berke. 

Q.     All  right,  and A.     Yes. 

Q.  And  when  yon  had  been  operating  those  wine- 
ries, did  you  have  occasion  to  follow  the  same  prac- 
tice that  you  did  last  year  with  Mrs.  Storey? 

A.    Yes.  [345] 

^   *   *f   ^    * 

I  ORICE  STOREY 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows:  [362] 

A.     Yes.  [345]  *  *  ^  *  * 
W  Direct  Examination 

Q.  (By  Mr.  Magor)  :  Mrs.  Storey,  will  you  now 
talk  so  this  woman  in  the  back  of  the  audience  can 
hear  you,  so  we  can  all  hear  what  you  say.  Will  you 
do  that,  please?  A.    Yes. 

Q.    Are  you  presently  employed,  Mrs.  Storey? 
I      A.    Yes. 
*      Q.     By  whom  are  you  employed? 

A.     Teamsters  Local  980. 

Q.     Is  that  the  Charging  Party  in  this  matter? 

A.    Yes. 

Q.  How^  long  have  you  been  employed  by  the 
Teamsters?  A.     Since  about  October  1st. 

Q.     Of  what  year?  A.     1954. 

Q.  Were  you  ever  employed  by  the  Sebastopol 
Apple  Growers  Union?  A.    Yes. 

Q.  When  were  you  first  employed  by  that  com- 
pany? [363]  A.     September,  1953.  [364] 


*    -x-    *    -x-    * 
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Q.  Now,  at  the  time  you  started  working  for  the 
company  in  1954,  Mrs.  Storey,  were  you  a  member 
of  any  labor  organization?  A.     No. 

Q.  Did  you  sign  a  jDledge  card  in  any  labor 
organization  after  you  started  working  for  the 
company,  in  1954?  A.     Yes. 

Q.     Do  you  recall  what  day  it  was? 

A.    August  4th. 

Q.    Nineteen  fifty A.     1954. 

Q.  Will  you  tell  us  what  labor  organization  it 
was?  A.     The  Teamsters,  Local  980. 

Q.     That  is  the  Charging  Party  in  this  matter? 

A.     Yes. 

Q.  Will  you  tell  us  from  whom  you  ol)tained  the 
pledge  card?  A.     Mr.  Duckworth.    [373] 

Q.  And  Mr.  Duckworth  was — had  what  position 
with  the  company?  A.     Plant  Supeiintendent. 

Q.  AVill  you  tell  us  the  circumstances  under 
which  you  obtained  a  pledge  card  from  Mr.  Duck- 
worth? 

A.  Well,  as  I  left  the  plant  at  the  end  of  the 
shift  on  that  day 

Q.  AYhat  time  would  that  have  been,  Mrs. 
Storey?  A.     Four  o'clock. 

Q.    Was  anybody  with  you  at  the  time? 

A.     My  husband. 

Q.     Anybody  else?  A.     Marjorie  Byrd. 

Q.     What  did  you  do? 

A.  AYell,  when  I  left  the  plant,  I  saw  Mr.  Duck- 
worth and  Charlie  Williams  walking  beliind  two 
men,  croincr  toward  the  hicrhwav. 
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Mr.  Berke :    Coiild  you  keep  your  voice  up,  please. 

Q.  (By  Mr.  Magor)  :  Did  you  know  the  two 
men  at  tliat  time?  A.     No,  I  did  not. 

Q.     Have  you  subsequently  learned  their  names? 

A.     One  of  them. 

Q.  Will  you  tell  us  what  tJiat  one  person's  name 
is? 

A.    Angelo  Bertolucci,  President  of  Local  980. 

Q.     Did  you  observe  Angelo  Bertolucci  and  the 
other  man  doing  [374]  anything  at  that  time? 
P'     A.     Tliey  were  handing  out  cards  and  literature 
to  the  employees. 

Q.  You  say  Charlie  Williams  was  with  Mr. 
Duckworth  ?  A.     Yes. 

Q.     Who  is  Charlie  Williams,  if  you  know? 
A.     Mght  Foreman. 

\     Q.    Did  you  observe  Duckworth  and  Charlie  Wil- 
liams doing  anything? 

A.  Well,  when  the  men  reached  the  highway, 
Mr.  Duckworth  and  Mr.  Williams  came  back  and 
stopped  by  our  car. 

Q.    Where  was  your  car  at  the  time? 

A.     In  the  parking  lot. 

Q.     Who  was  driving?  A.     My  husband. 

Q.  You  say  yourself  and  your  husband  and  Mar- 
gie Byrd  were  in  the  car?  A.    Yes. 

Q.  Was  anybody  with  Mr.  Duclcworth  and  Mr. 
Williams  ?  A.     No. 

Q.     Now,  mil  you  relate  to  the  Trial  Examiner 
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the  conversation  tliat  occurred  at  that  time,   and 

tell  us  what  was  said? 

A.  Mr.  Duckworth  handed  me  two  cards  and 
said,  ^'As  you  leave,  hit  that  man  with  these.'' 

Mr.  Berke:     As  you  leave  what? 

Mr.  Magor:    ''hit  that  man  with  these."  [375] 

The  Witness :  Then  Charlie  Williams  said  to  my 
husband,  said,  ''As  you  leave,  do  us  a  good  turn  and 
run  over  that  man.'' 

Q.     (By  Mr.  Magor):     Was  anjihing  else  said? 

A.    No. 

Mr.  Magor:  I'd  like  to  have  this  document  marked 
for  identification  purposes  as  General  Counsel's  Ex- 
hibit next  in  order. 

(Whereupon,  the  dociunent  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  28 
for  identification.) 

Q.  (By  Mr.  Magor)  :  I  show  you,  Mrs.  Storey, 
a  document  marked  for  identification  purposes  as 
General  Counsel's  Exhibit  28,  entitled,  "Authoriza- 
tion for  Representation  under  the  National  Labor 
Relations  Act,"  and  I  ask  you  if  you  can  identify 
that?  A.    Yes. 

Q.  I  notice  a  signature  thereon.  Can  you  identify 
that  as  your  signature?  A.     It  is. 

Q.     I  notice  the  date  thereon  is  August  4,  1954? 

A.    Yes. 

Q.     Did  you  \)\\i  tliat  date  in  tliere  yours(^lf  ? 

A.    Yes. 
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Mr.  Magor:  I  formally  offer  into  evidence  Gen- 
eral Counsel's  Exhibit  28.  [37()] 

Trial  Examiner:     Any  objection? 

Mr.  Berke:     No. 

Trial  Examiner:     Do  you  have  a  coi>y  of  that, 
too? 
IP     Mr.  Magor:     I  beg  your  indulgence  again,  Mr. 
Trial  Examiner.  I  vdW  ask  leave  to  withdraw  and 
make  a  copy. 

Trial  Examiner:  It  will  be  received,  subject  to 
the  production  of  the  duplicate. 

(The  document  heretofore  marked  General 
CoimseFs  Exhibit  No.  28  for  identification  was 
received  in  evidence.) 

Mr.  Magor :    Thank  you,  sir. 

Q.  (By  Mr.  Magor)  :  Now,  Mrs.  Storey,  show- 
ing you  again  General  Counsel's  Exhibit  28,  is  that 
the  card  you  obtained  from  Mr.  Duckworth? 

A.    Yes,  it  is. 

Q.  Is  the  date  that  you  signed  it  the  date  it 
shows?  A.     Yes. 

Q.  After  August  4th,  1954,  Mrs.  Storey,  will  you 
tell  us  what  Union  activities,  if  any,  you  engaged  in? 

A.  I  passed  out  pledge  cards  and  Union  litera- 
ture. 

Q.  And  where  were  you,  or  where  did  you  pass 
out  pledge  cards  and  Union  literature? 

A.     In  and  about  the  cannery. 

Mr.  Berke:  Could  we,  Mr.  Trial  Examiner, — 
Would  you  ask  the  witness  to  please  try  her  best 
to  keep  her  voice  up?  It  [377]  just  doesn't  carry. 
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Mr.  Magor:     Will  you  please  speak  up  a  little 
louder,  Mrs.  Storey. 

Trial  Examiner :  Speak  louder  than  you  normally 
would. 

Mr.  Magor:     It  is  diiScult  to  hear  you. 
(Answer  read.) 

Q.     (By  Mr.  Magor)  :     To  whom  did  you  i)ass 
out  pledge  cards  and  Union  literature? 

A.     The  other  employees. 

Q.     Was  tliis  during  working  hours  ?  A.  Xo. 

Q.     AVill  you  tell  us  when  it  was  that  you  did 
this? 

A.     Before   and   after  work,    and   on  my   lunch 
hour. 

Q.     Can  you  tell  us  to 

Mr.  Berke:     Just  a  moment.  I  dicbi't  get  it,  be- 
fore and  after  what? 

Mr.  Magor:    Limch,  and  on  her 

Trial  Examiner :    Before  and  after  work,  and  on 
her  lunch  hour. 

Mr.  Berke :    Before  and  after  working  hoiu's,  and 
lunch  hour? 

Trial  Examiner:     Before  and  after  work. 

Mr.  Berke:    Oh. 

Q.     (By  Mr.  Magor)  :     Did  you  have  any  ])reaks 
during  the  day?  A.     Yes.  I 

Q.     Will  you  tell  us  when  you  had  breaks,  to  the 
best  of  your  [378]  recollection? 

A.     During  the  morning  and  afternoon. 

Q.     TTow  long  was  the  l)r(^ak? 

A.     Ten  minutes. 
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Q.  Tell  us  to  the  best  of  your  recolk^ction  how 
long  your  lunch  hour  was  during  the  1954  season, 
while  you  were  employed  there  ?  A.     One  hour. 

Q.  Can  you  tell  us  to  the  Ix^st  of  your  recollec- 
tion today  when  that  one  hour  was? 

A.     Eleven  to  twelve. 

Q.  Were  you  a  member  of  any  Union  commit- 
tees, Mrs.  Storey?  A.     Yes. 

Q.  And  what  Union  committee  were  you  a  mem- 
ber of? 

A.  The  day  shift,  I  was  on  the  committee  from 
the  day  shift  at  Sagn. 

Q.     At  Sagu?  A.     That's  right. 

Q.  Were  you  appointed  or  elected  to  that  posi- 
tion? A.     Yes. 

Mr.  Berke:     Yes  what? 

Trial  Examiner:    Appointed  or  elected,  which? 

The  Witness:     Appointed. 

Q.  (By  Mr.  Magor)  :  You  were  appointed;  who 
appointed  you?  A.     Roy  Rhodes.  [379] 

Q.  Is  Roy  Rhodes  the  same  individual  who  has 
testified  in  here  previously?  A.     That's  right. 

Q.  Where  were  you  at  the  time  that  he  appointed 
you  to  the  Union  committee  ?  A.     In  my  home. 

Q.     Was  anybody  else  present  at  the  time? 

A.    No. 

Q.  Did  you  attend  any  Union  committee  meet- 
ings ?  A.    Yes. 

Q.     And  where  did  you  attend  those  meetings? 

A.     The  Santa  Rosa  Labor  Temple. 

Q.    Do  you  recall,  to  the  best  of  your  recoUec- 
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tion,  the  day  when  it  was  that  you  first  attended 

a  Union  committee  meeting? 

A.    About  the  second  week  in  September. 

Q.  Can  you  tell  us,  to  the  best  of  your  recollec- 
tion today,  the  names  of  any  other  Union  commit- 
tee members? 

A.  The  original  committee  was  my  husband  and 
I,  Eva  and  Leonard  Lee,  Lena  Ameral 

Mr.  Berke:     Wait  a  minute. 

Trial  Examiner:     Eva  who? 

The  Witness:  Eva  and  Leonard  Lee,  Lena  Am- 
eral, Leanor  Johnson,  Mary  Russell. 

Q.  (By  Mr.  Magor) :  You  say  that  was  the 
original  Union  committee,  is  that  correct?  [380] 

A.    Yes. 

Q.     Was  there  more  than  one  committee? 

A.     Yes,  yes. 

Q.     There  were  others  appointed  after  that? 

A.     Yes. 

Trial  Examiner:  Excuse  me,  I'd  like  to  hear 
the  name  after  Leanor. 

Mr.  Berke:    Johnson,  I  believe  she  said. 

Trial  Examiner:    What? 

Mr.  Berke:     Johnson. 

Trial  Examiner:    Johnson?     All  riglit. 

Q.  (By  Mr.  Magor)  :  Wliat  was  the  last  day 
on  which  you  worked  for  the  Company? 

A.     September  2r)th,   1954. 

Q.  From  the  time  that  you  first  attended  Union 
meetings,  until  the  last  day  that  you  w^orked  for 
the  Company,  were  you  on  the  Union  committee? 


SehaslopoJ  Apple  Growers  Union  341 

(Testimony  of  Orice  Storey.) 

A.    Yes. 

Q.  Would  you  tell  us  to  tlie  l^est  of  your  recol- 
lection how  many  Union  eonnnittee  meetings  you 
attended?  A.     Approximately  one  a  week. 

Q.  AVill  you  tell  us  where  these  Union  commit- 
i(H^  meetings  were  held/? 

A.     Santa  Rosa  Labor  Temple. 

Q.  What  was  the  purpose  of  the  Union  com- 
mittee, Mrs.  Storey?  [381] 

Mr.  Berke:  I  object  to  that  as  irrelevant  and 
immaterial. 

The  Witness:    Could  I  have  that  again,  please? 

Mr.  Berke:     No  bearing  on  the  issues  here. 

Trial  Examiner:  The  purpose  of  the  committee, 
you  say?  I  will  grant  that.  I  will  permit  that. 
You  mean  what  w^ere  their  functions? 

Mr.  Magor:     That's  right. 

Q.  (By  Mr.  Magor)  :  Do  you  understand  the 
question?  A.     I'm  sorry,  I  don't. 

Q.  All  right.  What  was  the  purpose  of  this 
Union  committee,  or  the  functions  of  that  commit- 
tee, that  you  were  a  member  of? 

A.  Well,  we  made  reports,  how  we  were  pro- 
gressing, how  many  cards  we  passed  out,  and  re- 
ceived new  literature. 

Mr.  Berke:    I  am  sorry,  I  just  cannot  hear  her. 

Trial  Examiner:     Can  you  speak  louder,  please. 

The  Witness:     I  will  try.     I'm  sorry. 

Trial  Examiner:    Will  you  read  what 

Mr.  Magor:  Will  you  read  it  back  now  so  the 
witness  can  get  her  train  of  thought. 
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Q.  (By  Mr.  Magor)  :  Do  yon  want  to  continne 
yonr  answer,  Mrs.  Storey?  A.     That's  it. 

Q.     And  to  whom  were  these  reports  made? 

A.     To  the  Union  representatives.   [382] 

Q.  Xow,  after  you  first  saw  Mr.  Bertoincci  and 
the  other  individual  whose  name  you  do  not  know 
on  the  highway  at  the  cannery  on  August  the  4th, 
1954,  after  that  did  you  see  any  Union  representa- 
tives out  on  that  highway  near  the  Molino  plant? 

A.     Yes. 

Q.  Will  you  tell  us  when  it  was  after  that  you 
first  observed  them?  A.     Almost  daily. 

Q.  And  what  did  they  do  while  they  were  there, 
to  your  observation? 

A.  Well,  they  used  the  loudspeaker,  told  us  of 
the  meetings,  and  sometimes  answered  our  questions 
that  we  had  asked  them. 

Q.  Did  you  ever  talk  to  Edna  Hardin  about  the 
Union?  A.     Yes. 

Q.  Will  you  tell  us  wlien,  to  the  best  of  your 
recollection,  you  talked  to  Edna  Hardin? 

A.  After  T  became  a  committee  member,  I  asked 
her  to  attend  a  Union  meeting  with  me. 

Q.     You  say 

Mr.  Berke:    May  we  have  when? 

Mr.  Magor:    I  will  lay  the  foundation,  Counsel. 

Q.  (By  Mr.  Magor) :  You  say  it  was  after  you 
attended  a  Union — became  a  I'nion  committee  mem- 
ber? A.     Yes.  [383] 

Q.     Will  you  tell  us  how  long  after  that  it  was? 
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A.    About  two  weeks. 

Q.  About  two  weeks.  Where  were  you  talking 
to  Edna  Hardin? 

A.  At  my  place  of  work,  on  my  ten  minute 
break. 

Q.     Was  anybody  else  present  at  the  time? 

A.     My  husband  was  quite  near. 

Q.  Did  he  engage  in  the  conversation  while  you 
were  talking  to  Edna  Hardin? 

A.     Not  while  I  was  talking  to  her. 

Q.     How  far  away  from  you  was  your  husband? 

A.    About  eight  feet. 

Q.     Was  anybody  else  present  at  the  time? 

A.     No. 

Q.  What  time  of  day  was  it,  to  the  best  of  your 
recollection  today?  A.     In  the  morning. 

Q.  Now,  will  you  tell  us,  Mrs.  Storey,  at  that 
time  what  was  said  and  who  said  it? 

A.  I  asked  her  if  she'd  like  to  attend  a  Union 
meetmg  with  me  that  night.  She  said  she'd  like  to 
but  she  couldn't. 

Q.     What  occurred  thereafter? 

A.  Then  she  walked  over  to  my  husband  and  I 
heard  him  ask  her  to  attend  the  meeting  that  night, 
and  she  said  she'd  like  to,  but  if  she  did  there'd  be 
too  much  "yak-yak." 

Q.     Was  that  all  of  the  conversation?  [384] 

A.     Yes. 

Q.  You  say  the  last  day  you  worked  for  the 
Company — and  correct  me  if  I  am  wrong — was  Sep- 
tember 25th,  1954?  A.    Yes. 
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Q.  Before  that  date,  was  there  any  incident 
with  a  group  of  women  and  Mr.  Martini? 

A.    Yes. 

Q.  Do  you  recall  when  that  was;  usmg  Septem- 
ber 25th,  1954,  as  a  date  to  use  as  a  basis,  how  long 
before  that  was  it  ?  A.     About  four  days. 

Q.  Will  you  tell  us — Did  you  have  lunch  at  that 
time  on  that  day?  A.     Yes. 

Q.  Will  you  tell  us  what  occurred  during  your 
lunch  hour? 

A.  The  Union  representatives  were  parked  on 
the  side  of  the  highway. 

Q.     Do  you  recall  who  they  were? 

A.     Mr.  Grami  was  one. 

Q.     Where  were  you  at  the  time? 

A.     In  the  car,  in  the  parking  lot. 

Q.  And  you  say  ^^the  car";  whose  car  were  you 
in?  A.     My  husband's. 

Q.     Was  your  husband  present?  A.     Yes. 

Q.  Was  anybody  else  present  with  you  in  the 
car?  [385]  A.     No. 

Q.     Were  you  having  lunch  at  the  time? 

A.     Yes. 

Q.     Will  you  tell  us  about  what  time  this  was  ? 

A.     Between  eleven  and  twelve. 

Q.     Will  you  tell  us  what  occurred  at  that  time? 

A.  Well,  the  men  on  the  loudspeaker  suggested 
that  we  get  a  committee  of  six  or  seven  and  ap- 
proach Mr.  Martini  and  ask  him  if  he  Avould  con- 
sider meeting  with  the  Union  represc^ntatives  in 
regard  to  an  immediate  election. 
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Q.     AVhat  did  you  do  IIhmi  i 

A.  When  I  had  finished  luneh,  T  walked  over  to 
a  car  parked  near  and  asked  tlie  women  if  they 
Avould  go  with  me. 

Q.  Will  you  tell  us  who  was  in  that  ear,  to  the 
best  of  your  recollection  today? 

A.  Elsie  Dickerson,  Valerie  Cuttress  and  Ger- 
trude Reece. 

Q.     What  did  you  do  then? 

A.  Well,  we  started  toward  the  plant  and  called 
several  other  women,  and  then  everybody  came. 

Q.  When  you  say  "everybody,''  who  do  you  in- 
clude? A.     Most  of  the  women  employees. 

Q.     Where  did  you  go? 

A.  We  went  inside  the  cannery,  and  was  told 
that  Mr.  Martini  was  up  in  the  office. 

Q.     Who  told  you  that?  [386] 

A.     I'm  sorry,  I  don't  know. 

Q.     What  happened  then? 

A.  Well,  Leaner  Johnson  w-ent  up  the  stairs  and 
knocked  on  the  door,  came  back  and  told  us  that 
Mr.  Duckworth  said  that  Mr.  Martini  was  busy  and 
couldn't  see  us.  Then  we  just  stood  and  w^aited  and 
Steve  Struempf  came  by  and  I  asked  him  if  he 
thought  it  was  a  good  idea  for  us  to  speak  to  Mr. 
Martini  about  it.  He  refused  to  answer.  Then 
Lila  Layman  w^ent  back  and  knocked  on  the  door 
and  was  told  that  Mr.  Martini  w^as  still  busy  and 
couldn't  see  us. 

Q.    Now,  you  say  Lila  Layman  went  back  and 
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knocked  on  the  door;  Avhat  door  was  she  knocking 

on? 

A.  She  went  up  the  stairs  and  knocked  on  the 
office  door. 

Q.  All  right.  You  say  everybody  was  there. 
Could  you  tell  us  approximately  how  many  people 
were  there?  A.     More  than  seventy. 

Q.  And  were  these  women,  men,  or  both  women 
and  men?  A.     Mostly  women. 

Q.     Wliat  shift  was  this?  A.     The  day  shift. 

Q.  Xow,  after  Lila  Layman  came  back  and  said 
Martini  was  busy,  what  happened  then? 

A.  The  whistle  blew,  then  everybody  rushed  over 
and  checked  their  cards  and  started  back  to  work. 

Q.  AYhen  you  say  checked  their  cards,  would 
you  tell  us  what  [387]  physically  they  did? 

A.  The  timecards,  the  time  clock,  we  punched 
in  on  the  time  clock. 

Q.     AYhat  occurred  then? 

A.  AYe  started  back  to  work,  and  soine  of  them 
had  arrived  at  their  place  of  work,  and  then  I  saw 
Mr.  Martini  coming  do^^^i  the  stairs  with  my  )ius- 
band. 

Q.     And  what  is  your  husband's  name? 

A.     C.  E.  Storey. 

Q.     Yliat  does  the  "C"  stand  for? 

A.     Clarence  Edward  Storey. 

Q.  You  saw  your  husband  and  Mr.  Martini  com- 
ing down  the  stairs,  is  that  correct?  A.    Yes. 

Q.     AYhat  did  you  do  then? 
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A.  Martini  called  out  and  asked  what  was 
wrong,  he  asked  what  was  wrong. 

Q.     Did  anybody  answer? 

A.  No  one  answered  him,  so  I  turned  and  went 
back  and  asked  him  if  he  would  consider  meeting 
with  the  Union  representatives. 

Q.  You  say  you  turned  and  went  back;  where 
did  you  go  back  to? 

A.  I  went  back  about  half  way  across  the  can- 
nery. 

Q.  Was  anybody  with  you  when  you  asked  him 
this? 

A.     Most  of  the  women  w^ere  standing  around. 

Q.  What  did  lie  say  when  you  asked  hdm  this 
question  ? 

A.  He  said,  ^^No,  Ma'am,  I  am  not,"  that  he 
was  willing  to  have  an  election  but  he  couldn't  until 
the  Board  decided. 

Q.     What  was  said  then,  if  anything? 

A.  Lila  Layman  says,  "Oh,  that  same  old  stall," 
and  then  I  turned  my  back  and  told  the  w^omen 
to  go  back  to  work. 

Q.     What  did  the  women  do? 

A.     Everybody  went  back  to  work. 

Q.  Do  you  recall,  to  the  best  of  your  recollection, 
what  time  it  was  that  you  went  back  to  work  on 
that  day  ? 

A.     About  two  or  three  minutes  after  twelve. 
***-.*    [389] 

Q.     (By   Mr.    Magor) :     Now,    after   talking   to 
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]\Ir.  Martini  on  the  date  that  you  have  referred  to, 

^Yhat  did  you  do  then? 

A.     We  vv'ent  to  Avork. 

Q.     ^Vnj^thing  occur  that  afternoon  at  all? 

A.  Yes,  about  3:30,  Mr.  Duckworth  came  to  me 
and  said  JMr.  Martini  wanted  to  see  me  in  tlie  office. 

Q.  AYhei'e  were  you  at  the  time  Mr.  Duckworth 
came  to  you?  A.     I  was  w^orking. 

Q.     Was  anybody  else  present  at  the  time? 

A.     The  other  workers  w^re  working. 

Q.  What  did  you  say  to  Mr.  Duckworth,  if  any- 
thing ?  A.     Nothing. 

Q.     What  did  you  do  then? 

A.  I  started  to  go  up  to  Mr.  Martini,  up  to  the 
cannery  office,  and  I  saw  Lila  Layman  at  the  head 
of  the  stairs,  going  up  too.  I  went  in  tlie  office, 
and  Mr.  Duckworth  followed  me  in. 

Q.    And  what  office  did  you  go  into? 

A.  The  cannery,  the  office  that  is  in  the  cannery. 
*  ^  *  *  *   [398] 

Q.  (By  Mr.  Magor)  :  Now,  who  else  was  pres- 
ent in  the  office  at  that  time? 

A.  Mr.  Martini,  Lila  Layman,  Mr.  Duckwortli 
and  I. 

Q.  Will  you  tell  us  now,  Mrs.  Storey,  to  the 
l)est  of  your  recollection  today,  what  was  said  and 
who  said  it? 

A.  Mr.  Martini  did  the  talking  mostly.  He 
started  out  hy  saying  he  was  very  disai)pointed  in 
me,  that  he  knew  me,  lie  didn't  know  the  other 
women  that  worked  there,  but  he  did  know  me  and 
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watched  me  and  knew  T  was  a  good  workei*,  and  he 
didn't  think  I'd  be  taken  in  by  those  Union  guys. 
He  asked  me  why  I  was  doing  it,  and  I  told  liim 
money,  and  did  he  think  95  cents  was  adeqnate  pay 
for  what  w^e  were  doing.  He  said  he  didn't  know, 
l)nt  I'd  have  to  remember  tliat  he  always  took  care 
of  ns  and  we  had  onr  jobs  back  each  year,  and  any- 
way the  Union  just — the  men  jnst  wanted  onr  ini- 
tiations and  dnes,  and  that  once  we  Avere  in  tlie 
Union  Ave'd  be  assessed  from  five  to  tw^enty-five 
dollars  and  be  worse  off  than  we  were  then.  Then 
he  told  me  he'd  done  everything  he  conld,  he'd  been 
to  a  hearing,  bnt  he  conldn't  have  an  election  nntil 
the  Board  decided.  Then  he  asked  me  if  I  knew 
who  the  NLRB  always  favored.  I  said  I  thought 
they  were  fair  and  impartial  and  he  said  no,  they 
always  favored  unions.  Then  he  told  me  that  the 
Union  wasn't  interested  in  me  as  a  person  or  in 
my  community,  to  think  it  over  good,  and  not  get 
involved  in  anything  that  wouldn't  do  me  [399] 
or  anyone  else  any  good  .  Then  he  told  me  that  he 
had  been  talking  to  my  husband  that  day,  and  he 
said,  I  told  him  and  now  I  am  telling  you  that  I 
vdll  not  have  you  talking  up  this  imion  thing  on 
cannery  property;  and  he  said,  I  know  what  you 
are  doing,  Mrs.  Storey,  and  I  said,  but  not  on  your 
time,  Mr.  Martini.  He  said,  well,  I  havp  told  your 
husband,  now  I  am  telling  you,  I  will  not  have  it. 
Then  he  told  me  that  he  didn't  think  the  people 
wanted  an  election  and  if  we  had  one  he  thought 
we  couldn't  win.     I  told  him  if  he  felt  that  way 
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why  not  consent  to  an  immediate  election.  He  said 
it  was  too  much  trouble,  for  me  to  think  it  over 
good  and  not  make  any  mistakes.  Then  he  told  me 
that  if  we  did  win  an  election  we'd  be  worse  off  be- 
cause they'd  just  signed  a  contract  at  Watsonville 
for  90  cents  an  hour.  I  asked  him  if  that  was  Team- 
sters, and  he  said  ves.  I  asked  for  the  name  of  the 
cannery  and  he  told  me  he  thought  tliat  it  was 
Mann's  Cannery.  I  told  him  I'd  check  it,  and  he 
said,  well,  he  wasn't  sure,  he  thought  that  was  the 
name.  Then  he  cautioned  me  again  to  think  it 
over  good  and  not  make  any  mistakes,  and  not  get 
involved  in  anything  that  wouldn't  do  me  or  any- 
body else  any  good. 

Q.     Recall  anything  else  of  the  conversation? 

A.    No. 

Q.     How  long  were  you  in  there,  Mrs.  Storey,  in 
the  office  at  that  time? 

A.     From  3:30  to  4:20.   [400] 

Q.     What  time  do  you  normally  go  home  ? 

A.     Four  o'clock. 

Q.     Does  the  whistle  blow  at  all? 

A.     At  four. 

Q.     Did  you  hear  the  whistle  wliile  you  were  in 

the  office?  A.     Yes.   [401] 

■x-  *  4t  #  ^ 

Q.     And  on  this  date  in  question,  what  time  did 
you  go  home  on  that  day?  A.     Four  o'clock. 

*  *  *  *  *  [402] 

Q.     (By  Mr.  Magor)  :    You  say  Sept(unber  2r)th 
was  the  last  day  that  you  worked  ?  A.    Yes. 
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Q.     ])i(l  you  work  the  day  l)efore  tliat? 

A.     Yes. 

Q.  Will  you  describe  your  physical  condition  at 
tliat  time? 

A.  T  liad  an  awful  cold,  asked  Edna  Hardin 
several  times  for  aspirins. 

Q.     And  what  did  she  do,  if  anything'^ 

A.     She  always  brought  them  to  me. 

Q.  Did  you  have  any  conversation  with  Edna 
Hardin  about  your  physical  condition  on  that  day? 

A.     Yes. 

Q.     Will  you  tell  us? 

A.  In  the  afternoon  I  asked — she  suggested  that 
I  go  in  the  lounge  room  and  lay  dowm. 

Q.  Do  you  recall  what  time  it  was,  what  tmie 
of  day  it  was,  to  the  best  of  your  recollection? 

A.     About  three. 

Q.     Was  anybody  else  present  at  the  time? 

A.     No.  [408] 

Q.     What  did  you  do  then? 

A.  I  was  there  when  the  work  stopped  for  that 
afternoon. 

Q.    And  why  did  the  work  stop,  if  you  know? 

A.     There  was  a  breakdown,  I  think. 

Q.  Now,  on  September  25th,  was  that  a  Satur- 
day?' A.    Yes. 

Q.  Was  that  the  last  day  you  worked  for  the 
Company?  A.     Yes. 

Q.  Would  you  describe  your  physical  condition 
on  that  day? 
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A.  I  still  had  a  cold  and  was  still — asking  Edna 
Hardin  for  aspirins. 

Q.    And  did  you  work — Strike  that. 

I  believe  the  Trial  Examiner  asked  you  earlier 
how  long  you  would  work  on  a  Saturday.  What 
time  did  you  stop  work  on  Saturday? 

A.     Till  12  Noon. 

Q.     Did  you  work  till  12  Noon  on  this  day? 

A.     No. 

Q.    ^Vhat  time  did  you  stop  working? 

A.     At  11:24. 

Q.     And  did  you  punch  out  at  that  time  ? 

A.    Yes. 

Q.  Prior  to  punching  out,  did  you  speak  to  any 
representative  of  the  Company? 

A.  I  asked  Edna  Hardin  for  permission  to 
punch  out.  [409] 

Q.  Did  you  tell  her  why  you  wanted  to  punch 
out?  A.     I  told  her  I  was  sick. 

Q.    What  did  Edna  Hardin  have  to  say? 

A.     She  gave  me  permission  to  go  and  punch  out. 

Q.     And  you  did  then  punch  out,  is  that  correct? 

A.     Yes,  I  did. 

Q.     Now,  you  say  you — Strike  tliat. 

On  this  day  how  did  you  come  to  work? 

A.     With  my  ]iusl)and. 

Q.  And  did  you  walk  or  did  you  drive  a  car  or 
what?  A.     In  the  car. 

Q.     And  wher(^  was  your  car  at  tlie  time? 

A.     Tn  the  parking  lot. 

Q.     Where  is  the  parking  lot  located? 
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A.  In  front  of  the  cannery,  a  little  to  tlie  left  of 
tlie  entra.nce  dooi-. 

Q.  After  ])inie]iin^'  out,  will  yon  tell  lis  what  you 
did,  Mrs.  Storey? 

A.  T  pTinehed  out  and  went  to  the  car.  It  was 
hot,  and  I  rolled  the  e^lasses  dowm  and  opened  the 
door  and  retnmed  to  the  cannery. 

Q.     Wliy  did  yon  retnm  to  the  cannery  ? 

A.     To  wait  nntil  the  car  cooled. 

Q.  And  where  did  yon  retnm  when  yon  went 
hack  to  the  cannery? 

A.  I  came  in  and  stood  by  the  desk  where  the 
floor  lady  kept  [410]  her  applications  and  gloves 
and  things  that  she  gave  ont  to  the  people.  [411] 

*     -x-     *     *     * 

Q.  What  did  yon  do  Avhen  yon  got  to  that  appli- 
cation desk,  Mrs.  Storey,  if  anything? 

A.  I  stood  there,  and  then  three  women  on  one 
of  the  l:5enches  called  me  over  to  talk  to  me. 

Q.     Do  yon  recall  who  those  women  were? 

A.  I  don't  know  their  names,  night  shift  em- 
ployees. 

Q.     And  did  yon  talk  to  them?  A.     Yes. 

Q.     How  long  were  yon  talking  to  them?  [412] 

A.     A  few  minntes. 

Q.     What  were  yon  discnssing? 

A.  They  wanted  to  kno^v  the  name^ — the  place, 
the  location  and  time  of  a  nnion  meeting  that  we 
were  going  to  have  the  following  week.  I  gave  them 
the  time  and  location  and  asked  them  to  come.  Then 
they  told  me  they  heard  one  of  the  women  said  she 
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had  heard  that  I  was  on  the  committee,  and  she  too 
would  like  to  be  on,  and  how  should  she  go  about  it. 
I  told  her  to  call  Mr.  Angelo  Bertolucci,  and  that 
his  name  was  in  the  telephone  book.  Then  she  said, 
Mr.  Martini  sees  me  talking  to  you,  and  turned  her 
head.  Then  I  walked  back  and  stood  by  the  desk. 

Q.     And  did  you  see  Mr.  Martini? 

A.     No,  I  didn't  see  him.  [413] 


*    *    *    -s^-    * 


Q.  (By  Mr.  Magor)  :  What  occurred  then,  if 
anything,  Mrs.  Storey? 

A.  I  came  back  and  stood  by  the  desk  and  Vir- 
ginia Chicano 

Q.     Would  you  spell  the  name,  please? 

A.     C-h-i-g-a-n-o. 

Mr.  Karasick:  I  have  also  seen  it  C-h-i-c-a-n-o. 
Do  you  know,  is  it  C-h-i-c-a-n-o  or  g-a-n-o? 

The  Witness:  It  has  a  "g^^  in  it,  I'm  sure,  I'm 
sure. 

Mr.  Karasick:    It  has  a  ^^g 


u^?> 


The  Witness :    Yes. 

Mr.  Caldwell :    C-h-i-c-a-n-o. 

Mr.  Magor:    So  stipulated. 


The  Witness:  She  came  and  sat  on  the  l)ench 
next  to  m(^  [414]  where  I  was  standing,  and  asked 
me  how  the  Union  was  doing.  I  told  her  fine. 

Mr.  Berke:  Just  a  moment.  I  will  object  to  this 
as  not  binding  on  the  Respondent,  it  is  iii'olevant 
and  immaterial,  these  conversations  between  these 


f 
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individual  employees,  not  sliown  to  have  been  in  the 

presence  of  any  Company  representatives. 

Trial  Examiner:  Excuse  me.  If  there  is  no  show- 
ing that  this  was  overheard  by  a  Company  repre- 
sentative, I  think  it  can  be  stipulated 

Mr.  Magor:    It  may  go  out. 

Q.     (By  Mr.  Magor)  :    How  long  were  you  talk- 
ing to  Virginia  Chicano? 
p,    A.     Not  more  than  a  minute. 

'Q.    What  occurred  then,  if  anything? 

A.  Edna  Hardin  came  and  told  me  that  Mr. 
Duckworth  wanted  me  to  wait  outside  the  cannery. 

Q.     What  did  you  say,  if  anything? 

A.  I  asked  her  way.  She  walked  away  and  didn't 
answer.  [415] 


•3f      *      -X-      -Jf      * 


i 


Q.     What  happened  then,  if  anything? 

A.  Mr.  Duckworth  came  over  and  asked  me  if  I 
would  wait  outside  the  cannery.  I  asked  him  why, 
and  if  I  was  in  the  way.  He  said  yes,  you  are  defi- 
nitely in  our  way.  Then  he  said,  "Would  you  go  out- 
side," and  I  said,  ''Well,  it's  awful  hot  outside." 
He  said,  ''I  don't  care  how  Grod-damned  hot  it  is  on 
you.  Will  you  go  outside."  He  pointed  toward  the 
front  door.  I  turned  and  started  toward  the  back 
and  then  he  said,  ^'Punch  out."  I  said,  "I  have," 
and  he  asked  Edna  Hardin,  said,  ''Has  she  punched 
out?"  She  said  "Yes,"  and  then  I  went  out  the 
back  door  and  into  the  parking  lot. 

Q.  What  did  you  do  then,  when  you  got  to  the 
parking  lot?  A.     I  waited. 
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Q.     Where  did  you  wait?  A.     In  the  ear. 

Trial  Examiner:  Excuse  me.  How  long  was  it 
after  Edna  [416]  Hardin  had  left  you  that  Mr. 
Duckworth  came  over? 

The  Witness :    Just  seconds. 

Trial  Examiner :  Is  the  back  door  the  one  on  the 
east  side? 

The  Witness:     This. 

Trial  Examiner:    On  the  south  side? 

The  Witness:    Yes,  south. 

Q.  (By  Mr.  Magor) :  Now,  before  and  after 
shifts,  haA^e  you  ever  waited  in  the  location  that  you 
have  just  testified  to?  A.     Yes. 

Q.  And  have  you  observed  other  employees  wait- 
ing there  in  that  same  location? 

A.     They  always  wait  there. 

Q.     Is  that  before  and  after  shifts? 

A.    Yes. 

Q.     During  break  periods  ?  A.     Yes. 

Q.  Before  this  date  that  you  have  just  testified 
to,  had  you  or  anybody  else  to  your  knowledge  ever 
been  ordered  away  from  that  point?  A.     No. 

Q.     Or  told  not  to  wait  there?  A.     No. 

Q.  What  time  of  day  was  it  that  you  left  the 
cannery  property  that  day,  to  the  best  of  your  rec- 
ollection today? 

A.     You  mean  after  Mr.  Duckworth  si)oke  to  me? 

Q.  That^s  right,  after  you  say  you  went  out  and 
waited  in  the  car. 

A .     About— shortly  after  11 :30. 

Q.     Is  thnt  flu*   time  that  —  Did  vour  husband 
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come  out  then  at  11:30?  A.     No. 

Q.    What  tune  did  ho  come  out? 

A.     Twelve  noon. 

Q.  ^Viid  what  did  you  do  tJien,  when  your  lius- 
Irand  came  out?  A.     We  went  home. 

Q.  Did  you  talk  to  any  representative  of  the 
Company  after  that,  on  that  same  day? 

A.  After  arri^^ng•  home  I  called  Edna  Hardin 
and  asked  her  if  I  had  been  fired.  She  told  me  she 
didn't  know,  But  Mr.  Duckworth  had  taken  my 
card  from  the  rack. 

Q.     ^Ylly  did  you  call  Edna  Hardin? 

A.  Because  my  husband  told  me  that  I  had  been 
fired. 

Q.     ^Vlien  did  he  tell  you  that? 

A.  He  said  that  they  came  out  and  discussed  it 
with  him,  and  he  was  sure  that  I  had  been  fired. 

Q.  When  was  it  that  your  husband  told  you 
this  ?  A.     When  he  came  to  the  door. 

Q.  What  did  you  do,  if  anything,  on  that  same 
day,  after  talking  to  Edna  Hardin,  or  before — after 
lea.^dng  the 

A.  I  called  the  doctor  and  made  an  appointment 
with  him  to  see  [418]  him  at  one  o'clock. 

Q.    Did  you  see  the  doctor  on  that  day? 

A.    Yes. 

Q.     Did  you  get  a  receipt  from  the  doctor? 

A.     Yes. 

Q.    Who  is  your  doctor,  Mrs.  Storey? 

A.     Dr.  Vieira. 

Mr.    Magor:      I'd   like    to    have    this    document 
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marked    for    identification    purposes    as    General 

Coimsel's  Exhibit  next  in  order. 

(Thereupon,  the  dociunent  above  re  fenced  to 
was  marked  General  Counsel's  Exhibit  No.  30 
for  identification.) 

Q.  (By  Mr.  Magor) :  I  show  you,  Mrs.  Storey, 
what  has  been  marked  for  identification  purposes 
as  General  CoimsePs  Exhibit  No.  30,  and  I  ask  you 
if  you  can  identify  that. 

A.  It  is  a  receipt  for  where  I  paid  for  an  office 
call,  September — September  25th. 

Q.  And  the  date  on  there  is  indicated  as  Octo- 
ber   A.     I  paid  it  on  October  27th. 

Q.     1954?  A.     1954. 

Q.     The  date  indicated  on  it  is  September 

A.     September  25th. 

Q.     I  mean,  the  date  October  27th,  1954?  [419] 

A.     Oh,  yes,  that  is  the  date  I  paid  it. 

Q.     From  whom  did  you  receive  it? 

A.     Pardon? 

Q.     Who  did  you  receive  this  from? 

A.     Dr.  Vieira's  office  nurse. 

Mr.  Magor:  T  see.  I  formally  offer  into  evidence 
General  Counsers  Exhibit  No.  30  and  want  the  rec- 
ord to  note  that  I  have  offered  that  exhibit  in  dup- 
licate. 

Mr.  Berke:  T  object  to  it  on  the  groimd  it  is 
irreleA\aut  and  immaterial,  no  proper  foimdation 
has  been  laid  for  it,  it  is  dated  Octol)er  27th,  it  is 
not  by  the  doctor,  it  is  somebody  who  is  identified 
as  b(Mng  his  mirs(s  I  submit  that  the  proper  person 
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to  testify  to  this  would  be  the  doctor,  or  person  wlio 
made  it.  It's  irrelevant  and  immaterial  in  lliat  re- 
spect. 

Mr.  Ma,e^or:  I  submit  it's  l)een  properly  identi- 
fied. 

Trial  Examiner:    Pardon  me? 

Mr.  Mai^or:  I  sul>mit  that  it's  Ixn^n  ])roperly 
identified. 

Trial  Examiner:  May  I  ask  if  you  saw  this 
signed  ? 

The  Witness:    Yes. 

Mr.  Berke:  There's  self-serving  statements  in 
there  in  any  respect,  I  don't  have  the  opportunity 
to  cross  examine  the  doctor  or  his  nurse,  or  whoever 
it  was  that  made  it. 

Tiial  Examiner:  If  you  don't  have  an  oppor- 
tunity, Mr.  Berke,  before  the  Respondent's  case 
comes  on,  let  me  know  and  I  will  grant  you  time. 
I  will  receive  this  in  evidence.  [420] 

(The  document  heretofore  marked  General 
Coim^sel's  Exhibit  No.  30  for  identification  was 
received  in  evidence.) 

Mr.  Berke:  You  mean  I  have  got  to  bring 
him  in?  / 

Trial  Examiner:    If  you  contest  this,  yes. 

Mr.  Berke:  I  think  it  is  up  to  them  to  prove  it 
is  properly  presented  here. 

Mr.  Magor:  I  don't  think  it  is  necessary  at  all, 
Mr.  Trial  Examiner.  This  is  a  receipt  she's  received 
from  the  doctor. 

Trial  Examiner:    I  will  accept  it  in  evidence. 
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Q.  (By  Mr.  Magor) :  After  September  25th, 
1954,  Mrs.  Storey,  did  you  go  back  to  the  plant  at 
all?  A.    Yes. 

Q.  After  that  day?  Do  you  recall  when  it  was, 
to  the  l)est  of  vour  recollection  that  you  next  went 
out  there? 

A.  The  following  Monday,  after  having  been 
discharged  or  ordered  to  leave  the  canneiy  on  the 
25th. 

Q.     You  say  that  was  on  the  following  Monday? 

A.     Yes. 

Q.  What  time  of  day  was  it  that  you  went  out 
there  ?  A.     During  the  lunch  hour. 

Q.  Did  you  talk  to  any  representative  of  the 
Company  at  that  time?  A.     Yes. 

•  Q.     To  whom  did  you  talk?  [421] 

A.     Mr.  Martini. 

Q.     TTho  was  present  A^ith  you  at  the  tmie? 

A.     My  husband  and  Margie  Byrd. 

Q.     Where  were  you  talking  to  Mr.  Mai-tini? 

A.     Right  in  front  of  the  caimery  entrance. 

Q.  What  time  of  day  was  it,  to  the  best  of  your 
recollection  today? 

A.     Between  11:30  and  12:00. 

Q.     AVas  anybody  present  ^^itll  Mr.  Martini? 

A.     One  man. 

Q.     Do  you  know  who  he  was?  A.     No. 

Q.     Do  you  know  him  today?  A.     Xo. 

Q.  Win  you  tell  us  now,  to  the  best  of  your 
recolloctiou,  what  was  said  and  who  said  it? 

A.     We  met  Mr.  Martini  and  I  said,  ^^You  are 
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just  the  man  I  wanted  to  see."  He  askc»<l  me  why, 
and  I  said,  ^^Have  I  been  fired?''  and  lie  said,  ''Yes, 
Ma'am,  you  are  fired  and  tliat's  final."  I  asked  liini 
why,  if  my  work  was  satisfactory,  and  he  said,  "Yes, 
you  were  a  good  worker,  l)ut  I  cannot  have  you 
talking  u])  this  union  thing  and  agitating  among  the 
other  girls  and  forming  committees."  Then  he  said, 
"You  are  fired  and  tJiat's  final  and  your  husband 
has  your  check."  I  asked  him  if  he  knew  I  was  on 
the  committee  from  the  day  shift,  and  he  said  he 
didn't  give  a  [422]  danui  what  committee  I  was  on. 

Q.     Is  that  all  yon  recall  of  the  conversation? 

A.  Then  he  added  again,  and  said,  ^^You  are 
fired  and  that's  final."  Then  he  walked  away. 

Q.     Have  you  exhausted  your  recollection? 

A.    Yes. 

Q.  Was  anything  said  by  him  al)out  having  girls 
— that  he  had  girls  that  had  heard  yon  talking  about 
the  committee?  A.     No.  [423] 

•K-      -X-      *      4e-      -X- 

Q.  (By  Mr.  Magor)  :  You  have  given  us  the 
complete  [424]  conversation  to  the  best  of  your 
recollection,  have  you  not,  Mrs.  Storey? 

A.     Yes. 

Q.  Now,  I  ask  you  again,  did  Mr.  Martini  at 
that  meeting  and  at  that  time  state  to  you  and  Lila 
Layman  that  he  actually  admired  your  fight  and 
Lila  Layman's  fight,  too?  A.     No. 

Q.  Did  Mr.  Martini  at  that  time,  and  in  that 
meeting,  say,  in  words  and  effect,  do  me  a  favor 
and  cease  from  having  conversations  in  the  building 
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proper  wliich  would  disturb  production  in  the  plant? 

The  Witness:     Will  you  repeat  that,  please? 

Trial  Examiner:     Read  it. 

Mr.  Magor:  Will  the  Reporter  please  read  it 
back. 

(Question  read.) 

A.     No. 

Q.  (By  Mr.  Magor)  :  Did  Mr.  Martini  at  that 
meeting  and  at  that  time  say  in  words  and  effect 
that  you  could  use  one  of  the  ]>oxes  and  you  didn't 
even  have  to  be  off  the  grounds,  and  you  could  do 
anything  that  you  wanted  ?  A.     No.  [425] 

Q.  Now,  I  ask  you,  Mrs.  Storey,  if  at  any  time 
while  you  were  working  for  the  Company,  whether 
you  noticed  anything  unusual  in  the  belt  or  in  the 
water  or  on  the  belt?  A.     Yes. 

Q.     Will  you  tell  us  what  it  was? 

A.     Rubber  balls.  [426] 

Mr.  Berke :    Well,  may  we  have  a  foimdation? 

Trial  Examiner:    Yes,  be  a  little  more  specific. 

Q.  (By  Mr.  Magor)  :  Will  you  tell  us  when  it 
was?  A.     During  working  time. 

Q.     And  what  year  was  it,  what  season? 

A.     Both  1953  and  1954. 

Q.  Let's  take  the  1953  season  first.  Can  you  re- 
call when  it  was  in  tlu^  1953  season  that  you  ob- 
served anything  unusual? 

A.  During  tlu^  last,  latter  ])art  of  the  season,  I 
rememb(»r  scn^ng  a  mouse  in  the  water. 

Q.     And  where  did  you  see  this  mouse? 
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A.  I  saw  Tony  Bondi  ])i('k  tlu*  mouse  off  the 
l)elt  and  put  it  in  a  tin  can  and  walk  o\qv  and  put 
it  in  the  a])ples.  Then  he  ran  inside  and  said  he 
wanted  to  see  what  the  girls  would  do  when  the 
mouse  got  inside  the  caimery. 

Q.  And  what  did  tlie  girls  do,  to  your  observa- 
tion? 

A.  I  heard  them  screaming,  and  he  came  back 
laughing,  and  also  the  floor  lady  was  laughing,  and 
said  it  created  quite  a  disturbance. 

Q.     Who  was  the   floor   lady? 

A.     Carmelita  Montafei. 

Q.    And  where  did  he  put  this  mouse? 

A.     In  the  flmne  with  the  apples. 

Q.     And — ^you  say  in  the  flume  with  the  apples? 

A.     Yes. 

Q.     Where  do  the  apples  go  from  the  fliune? 

A.  Well,  he  put  it  in — outside  in  the  flume  and 
then  it  would  flow  inside  the  cannery. 

Q.  And  when  it  came  inside,  where  would  it  go 
to?  A.     To  where  the  girls  were  w^orking. 

Q.     And  what  kind  of  work  were  the  girls  doing? 

A.     Peeling  and  trimming. 

Q.  Is  that  the  water  in  which  ih^  apples  are  that 
they  are  peeling  and  trimming?  A.     Yes. 

Q.    And  is  that  what  the  mouse  was  in? 

A.    Yes. 

Q.  Now,  that  is  in  the  1953  season.  Can  you  tell 
us  when  it  was  in  the  1954  season  that  you  ob- 
served anything  unusual? 

A.     Practically  every  day. 
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Q.     Is  that  wliile  you  were  working  there? 

A.    Yes. 

Q.    Aiid  can  you  tell  us  what  you  observed? 

A.  Rubber  balls,  rubber  mice,  apples  with  bows 
of  ribbon  on  them. 

Mr.  Berke:    Apples  with  what? 

The  Witness :  Bow^s  of  ribbon,  rubber  gloves  wdth 
cores  pushed  down  in  the  JGingers,  and  once  a  live 
mouse.  [428] 

•)e    *    *    *    -x- 

Q.  (By  Mr.  Magor) :  Did  you  obsei've  who  put 
these  articles  in  that  you  have  just  testified  to,  Mrs. 
Storey?  A.     Not  all  of  them. 

Q.  Will  you  tell  us  the  ones  that  you  can  recall, 
and  name  the  article  ? 

A.    Well,  I  put  the  nibber  ball  in. 

Q.  Where  did  you  put  the  rubber  ball,  Mrs. 
Storey? 

A.  It  came  by  in  the  flume,  floated  past  me  and 
then  Oliver  Papera  brought  it  back  and  suggested 
I  i)ut  it  back  in,  and  I  did. 

Q.     Who  is  Oliver  Papera? 

A.  One  of  the  workers  there.  I  think  he  is  the 
oiler.    [429] 

Q.    Was  any  representative 

Mr.    Berke:     Think   he   was   what?    I'm    soiiy. 

Trial  Examiner:     Oiler. 

Q.  (J]y  Mr.  Magor):  Was  any  representative 
of  management  ])re8ent  at  the  time?  A.     No. 

Q.     And  where  did  you  ])ut  this  i'ubl)er  l)all? 

A.     In  with  the  p(M^led   Fruit. 
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Q.     And  where  does  the  x>eeled  fniit  gof 

A.     Into  tlie  squirrel  cage. 

Q.  On  tlie  belt  in  front  of  the  trimmei^s,  the 
water  in  front  of  the  triimners? 

A.     Yes,  that's  right. 

Q.  Now,  what  else  did  yon  say  you  observed 
during  the  1954  season? 

A.  Rubber  mice,  ml>ber  gloves  with  cores  in 
the  fingers;  looked  very  much  like  a  hand  floating 
along. 

Q.  Now,  do  you  recall  when  it  was  that  you  saw 
the  rubber  mice? 

A.    About  three  weeks  before  I  was  discharged. 

Q.  Do  you  recall,  or  do  you  know  who  put  it 
in  the  water?  A.     No. 

Q.     Do  you  recall  what  happened? 

A.  The  mouse  was^ — well,  he  was  riding  along  on 
an  apple. 

Trial  Examiner:     That  is  the  rubber  one?  [430] 

The  Witness:     No,  sir  this  was  a  live  mouse. 

Mr.  Berke:  I  thought  he  was  asking  about  the 
rubber  one. 

The  Witness:  Then  the  girls  started  screaming 
and  laughing  and  Mr.  Duclcvvorih  ran  do\^Ti  behind 
the  trimmers,  and  then  he  came  back  by  me  and  I 
asked  him  what  happened,  and  he  said,  ^^Oh,  it  was 
a  bit  of  a  mouse,''  and  measured  like  that,  and  he 
said — and  then  he  laughed  and  told  me  one  of  the 
girls  said  it  was  a  rat  this  long.  He  said  it  wasn't. 
It  jumped  out  and  went  on  the  floor. 
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Trial  Examiner:  Let  the  record  show  that  the 
witness  first  indicated  a  measure  of  about  three- 
quai'ters  of  an  inch,  and  finally  about  six  inches. 

Mr.  Magor:    It  is  agreea]>le  to  me. 

Mr.  Berke:    Yes. 

Q.  (By  Mr.  Magor)  :  Now,  vaW  you  tell  us,  ^^ith 
the  rubber  mouse,  when  that  was,  when  was  it  that 
you  observed  the  rubber  mouse? 

A.    About  the  same  time, 

Q.     Do  knoAV  who  put  that  in  the  water? 

A.     Yes. 

Q.    Who  was  it?  A.     Janet  Woods. 

Q.     And  what  did  you  obser^^e  about  that  ? 

A.  She  brought  the  mouse  to  work  in  the  morn- 
ing and  gave  it  to  me  to  keep,  and  at  noontime  she 
asked  for  it  back,  then  put  it  [431]  in  the  water, 
and  he  floated  all  the  way  through,  and  he  was 
picked  out  on  the  second  trim  belt. 

Q.    And  where  Avas  the  second  trim  belt? 

A.  It  follows  the  squin*el  cage.  He  left  the  fii^st 
trimming,  went  through  the  squirrel  cage,  and  then 
onto  the  second  trim  belt. 

Q.     Do  you  know  who  picked  it  out  of  the  water  ? 

A.     No,  I  do  not. 

*     ^     ■)(■     -x-     -x- 

Q.     (By   Mr.    Magor) :     Was    anything   said    in 

your  presence  by  management  with  respect  to  tli(^ 

rub])er  mouse?  A.     No,  they  laughed  about  it. 

Trial  Examiner:    Who  is  "they"?  [432] 

Q.     (By  Mr.  Magor)  :    Tell  us  who  laughed  about 

it?  A.     Edna   Hardin. 
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Q.     Who?  A.     Edna   Hardin. 

Mr.  Berke:  I  move  tliat  l)(^  stricken  as  not  re- 
sponsive, was  anything  said,  she  said  no.  Any  be- 
yond that  I  move  be  sti'icken. 

Trial  Examiner:  Well,  Connsel  conld  ask  the 
qnestion  anyway.  I  will  let  it  stand.  However,  I 
would  like  the  time  when  this  occurred,  if  you  will. 

Q.  (By  Mr.  Magor)  :  Can  you  tell  us,  to  the 
best  of  your  recollection,  when  this  was? 

A.     About  three  weeks  before  I  was  discharged. 

Trial  Examiner:  Now,  may  I  ask  one  more  ques- 
tion there. 

Mr.  Magor:     Surely. 

Trial  Examiner:  Do  you  know  what  came  to 
her  attention  that  she  laughed  about? 

The  Witness:  She  said  the  mouse  looked  very 
much — the  rubber  mouse  looked  very  much  alive. 

Q.  (By  Mr.  Magor)  :  Now,  you  said  you  saw 
a  rubber  glove  with  a  core  in  the  'finger? 

A.     Yes,  that's  quite  common. 

Q.  And  you  say  it's  quite  common;  have  you 
observed  it  once  or  more  than  once? 

A.    Yes,  more  than  once.   [433] 

Q.     Is  that  during  the  1954  season? 

A.     '53  and  '54. 

Q.  Would  you  describe  that  so  the  Trial  Exam- 
iner will  understand  what  you  are  talking  about? 

A.  Most  of  the  women  there  wear  rubber  gloves 
to  work,  so  when  they — someone  pushes  the  apple, 
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the  cores  down  in  the  fingers  of  the  gloves  and  then 

puts  it  in  the  water. 

Q.  What  would  the  rubber  glove  do  then,  if  any- 
thing ? 

A.     Float  along  with  the  peeled  fruit. 

Q.  Was  any  representative  of  management  there 
at  the  time  or  times  that  you  observed  this? 

A.     No. 

Q.  Have  you  ever  seen  an  apple  vrith  a  core 
stuck  in  it  that  has  been  peeled  and  sliced? 

A.    Yes. 

Q.     How  often  have  you  observed  that? 

A.     Almost  daily. 

Q.  And  would  you  describe  for  the  Trial  Exam- 
iner, so  he  will  know  what  you  are  talking  about, 
what  you  have  observed? 

A.  Well,  some  of  the  machines  leave  the  core  in, 
they  either  fall  in  or  are  put  in  with  the  core  in, 
and  then  some  of  them  that  someone  puts  back  in 
part  Avay,  and  it's  put  back  in  the  water,  and  it 
goes  bobbing  along  with  the  core  out. 

Q.  And  do  you  know  why,  or  have  you  observed 
any— Strike  that.  [434] 

Have  you  obser\^ed  anybody  doing  that? 

A.     No,  not  just  that  type  of  apple. 

Mr.  Berke:  Well,  in  view  of  that  last  answer, 
I  move  her  previous  one  be  stricken,  not  leased  on 
her  knowledge. 

Trial  Examiner:  Read  the  question  for  me,  vaW 
you  please. 

(Question  and  answer  read.) 
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Trial  Examiner:  What  do  you  mean  ])y  ''tliat 
tyi)e  of  a]>ple''? 

The  Witness:  Well,  I  have  seen  tliem  with  faces 
made  on  them  put  in  the  water,  and  with  little 
arms,  but  not  just  one  core. 

Q.  (By  Mr.  Magor)  :  All  right.  Would  you  de- 
scribe now  for  the  Trial  Examiner  just  what  you 
are  talkine;  al>out,  with  faces  and  little  arms,  so  we 
will  understand? 

A.  They  take  an  apple  and  make  eyes  and  nose 
and  mouth  on  it,  then  insert  cores  on  either  side 
for  arms,  sometimes  legs.  The  one  I  saw  was  minus 
legs,  but  it  had  two  arms. 

Q.    When  did  you  observe  that? 

A.     The  girl  next  to  me  made  it. 

Q'.    Who  was  the  girl  next  to  you?? 

A.     Marjorie  Bjo'd. 

Q.     And  when  was  this? 

A.     During  the  '54  season. 

Q.  How  long  before  you  were  discharged,  do 
you  know  that?  A.     Some  six  weeks. 

Q.    "Where  did  you  observe  the  apple?  [435] 

A.  She  put  that  one  in  the  Avater,  made  three 
others  and  sat  them  on  the  machine  in  front  of  us. 

Q.  What  happened  to  the  one  that  she  put  in 
the  water,  if  you  know?  A.     It  floated  away. 

Q.  And  you  say  she  made  others  and  put  them 
on  the  machine?  A.     Yes. 

Q.  And  would  you  describe  those,  so  the  Trial 
Examiner  will  know  what  you  are  talking  about  ? 
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A.  She  made  little  eyes  and  nose  and  mouth  and 
ears. 

Q.  And  how  would  she  make  the  eyes  and  the 
nose  and  the  mouth  and  the  ears? 

A.     With  the  trim  knife. 

Q.  And  would  she  take  pieces  out  of  the  apple 
to  make  that? 

A.  Pieces  out,  and  then  take  a  piece  of  peel 
and  even  put  in  colored  eyes  with  peelings. 

Q.     And  where  did  you  observe  those  apples? 

A.  Along  in  front  of  the  machine,  in  front  of 
where  we  stood  to  work. 

Q.  All  right.  Now,  what  machine  are  you  talking 
about?  A.     The  peeling  machine. 

Q.  Now,  was  any  representative  of  management^ 
to  your  knowledge,  present,  or  did  they  observe 
those  apples?  A.     Yes. 

Q.    Will  you  tell  us  who  it  was?  [436] 

A.     Edna  Hardin. 

Q.     What  was  said,  if  an3rthing? 

A.  She  told  Marjorie  Byrd  that  she  made  the 
prettiest  dolls  of  all ;  everybody  made  them  but  hers 
were  best. 

Q.  Was  Marjorie  Byrd  ever  discharged  for  dec- 
orating apples,  to  your  knowledge  ?  A.     No. 

Mr.  Magor:    You  may  examine. 

Trial  Examiner:  Before  you  l>egin,  I  just  want 
to  get  clear  on  that  one  thing.  I'd  like  to  know 
wheth(^r  or  not  that  was  a  part  of  Edna  Hardin's 
statenu^nt,  or  wlu^ther  that  was  soincthiiig  that  you 
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added  as  an  explanation,  tliat  (^verylx>dy  made  them 

but  hers  were  best. 

The  Witness:     She  said  tJiat. 

Trial  Examiner:    All  right.  Mr.  Borke? 

Cross  Examination 

Q.  (By  Mr.  Berke)  :  AVhat  date  was  this  that 
Mrs.  Hardin  said  this? 

A.     I  don't  recall  the  date. 

Q.    What  time  of  the  day  was  it? 

A.     During  working  hours. 

Q.     What  time  ?  A.     I  don't  know. 

Q.  You  don't  know  the  date,  you  don't  know 
the  time  of  day.  Now,  the  statement  you  attribute 
to  Mrs.  Hardin  are  her  exact  words,  word  for  word  ? 

A.     To  the  best  of  my  knowledge.  [437] 

Q.  Those  apples  that  Mrs.  Hardin  referred  to 
were  not  apples  that  were  put  in  the  water  to  go 
doA^m  the  line,  were  they?  A.     No. 

Q.     Where  were  they? 

A.     On  the  machine  in  front  of  us. 

Q.  Now,  Mrs.  Storey,  as  I  understand  it,  there 
is  a  ladies'  restroom  and  a  ladies'  lounge;  is  that 
two  or  one  room?  A.     Two. 

Q.  Two  rooms.  And  Avhat  is  in  the  ladies'  rest- 
room? 

A.     The  toilets  and  the  wash  basins. 

Q.     I  see.  And  what  is  in  the  loimge? 

A.     Two  cots. 

Q.     Any  chairs?  A.     No. 

Q.    But  two  cots  ?  A.    And  a  table. 
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Q.  Yes.  You  didn't  use  the  ladies'  lounge  the 
day  you  were  ill,  that  you  left  early,  did  you? 

A.     The  25th? 

Q.     Yes.  A.    No. 

Q.  You  didn't  go  in  there  and  lie  dowTi  on  those 
cots,  did  you? 

Mr.  Magor:  Object  to  it,  on  the  ground  it  is 
immaterial. 

Mr.  Berke:    Well, [438] 

Trial  Examiner:  Overruled. 

The  Witness:  The  night  shift  employees  were 
seated 

Q.  (By  Mr.  Berke) :  Just  answer  my  question, 
please.  You  did  not  go  in  there  to  use  those  cots? 

A.     I  couldn't  get  in. 

Q.     You  couldn't  get  in? 

A.     It  was  full  of  people. 

Q.     Did  you  try  to  go  in  ? 

A.     I  looked  in  the  door. 

Q.    When? 

A.     AVlien  I  came  back  from  the  parking  lot. 

Q.  I  see.  You  didn't  testify  under  direct  exami- 
nation that  you  made  any  effort  to  go  in  the  lomige, 
did  you?  A.     No. 

Q.  Now,  does  your  jol)  require  you  to  stand  at 
your  position?  A.    Yes. 

Q.  And  you  were  quite  ill  that  day,  you  say,  is 
that  right?  A.     Yes. 

Q.     And  you  were  ill  the  day  before? 

A.     Yes. 

Q.     So  ill  that  you  felt  you  couldn't  stand  at  3^our 
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work  and  had  asked  Mrs.  Hardin,  your  floorkidy,  to 
allow  you  to  leave  before^  your  shift  w^as  over,  is 
tliat  rio'ht?  A.     Yes. 

Q.  However,  despite  the  fact  that  you  were  ill, 
you  stood  [439]  tliere  at  the  application  desk,  as 
you  call  it?  A.     Yes. 

■3f      -Jf      *      •)&      ■K- 

Q.  (By  Mr.  Berke) :  Mrs.  Storey,  I  show  you 
a  document  marked  for  identification  as  Respond- 
ent's Exhibit  No.  1,  which  purports  to  be  your  time 
card  for  the  week  ending  September  25th,  1954,  and 
ask  if  you  have  ever  seen  that  card  before  ? 

A.    Yes. 

Q.  And  you  saw  it  as  recently  as  yesterday,  did 
you  not?  [440]  A.     Yes. 

Q.     It  was  shown  to  you  by  Mr.  Magor? 

A.    Yes. 

Q.     Is  that  where  you  got  the  11:24  from? 

A.    No. 

Q.  Isn't  that  the  time  on  the  card  that  you  saw 
yesterday?  A.    Yes,  yes. 

Q.  And  so,  as  I  imderstand  it,  for  approxi- 
mately— well,  strike  that. 

What  time  did  your  husband's  shift  end  that  day? 

A.     Twelve. 

Q.     So,   as   I  understand   it,   for  approximately 
thirty-six  minutes  or  so  you  stood  there  at  the  appli- 
cation desk??  A.     Yes.  [441] 
***** 

Q.  Now,  you  were  trying  to  get  Mr.  Martini  to 
meet  with  Roy  Rhodes,  was  that  your  object? 
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A.     The  Union  representatives. 

Q.  Well,  what  was  the  language  yon  used  when 
you  were  talking  to  Mr.  Martini  about  it? 

A.     Could  you  explain  that,  please? 

Mr.  Berke:  Will  you  read  the  question,  please. 
(Question  read.) 

The  Witness:    Union  representatives. 

Q.  (By  Mr.  Berke)  :  And  what  did  you  want 
himi  to  do  about  the  Union  representatives^  just  tell 
us  what  you  said. 

A.  I  asked  him  if  he  would  meet  with  the  Union 
representatives  in  regards  to  an  immediate  elec- 
tion. He  said  no,  he  would  not. 

Q.  Gro  ahead,  was  tliere  anything  more  to  the 
conversation  ? 

A.  Said  that  he  would,  was  willing  to  have  an 
election,  but  he  couldn't  until  the  Board  decided. 

Q.  And  at  the  time  that  you  made  this  request 
of  Mr.  Martini,  you  knew  that  there  was  a  proceed- 
ing pending  before  the  National  Labor  Relations 
Board,  did  you  not?  [459] 

•9f     -X-     *     *     -Jf 

The  Witness:    I  knew  that  we  wanted  an  election. 

Q.  (By  Mr.  Berke) :  The  question  was,  you 
knew,  Mrs.  Stoiy,  at  that  time  that  therc^  was  a 
proceeding  pending  before  the  National  Labor  Re- 
lations Board  concerning  an  election  among  the  em- 
ployees at  that  plant,  did  yon  not? 

A.     I  knew  of  something,  but  not  exactly  what. 

Q.  Well,  yon  were  a  member  of  the  day  shift 
committee  of  Sagu,  were  you  not?  A.    Yes. 
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Q.  And  you  went  to  Union  meetings  pretty  reg- 
ularly, did  you  not?  A.     Yes. 

Q.  And  at  those  meetings  there  were  reports 
made,  were  there  [460]  not,  al)out  what  was  going 
on  in  connection  witJi  organizing  the  employees  at 
Sagu?  A.     Yes. 

Q.  And  wasn't  the  matter  of  the  proceedings 
before  the  National  Labor  Relations  Board  dis- 
cussed? A.     Yes. 

Q.  So  then  you  did  know  that  at  the  time  you 
put  the  question  to  Mr.  Martini,  that  there  was  a 
proceeding  pending  before  the  National  Labor  Rela- 
tions Board  ? 

Mr.  Magor:  Just  a  moment.  I  am  going  to  object 
to  it  on  the  groimd  it  is  argvimentative,  that  it's 
been  asked  and  answered.  She  said  she  knew  there 
was  some  proceeding,  or  some  proceeding  before  the 
NLRB. 

Trial  Examiner:    Overruled. 

Go  ahead  and  answer  it. 

The  Witness:  I  knew  there  was  something  pend- 
ing. I  don't  recall  exactly  Avhat. 

Q.  (By  Mr.  Berke)  :  I  see.  Is  your  memory 
better  on  some  things  than  it  is  on  others,  Mrs. 
Storey  ? 

Mr.  Magor:     Objected  to  as  argumentative. 

Trial  Examiner:     Overruled. 

A.     Certain  dates,  yes.  [461] 
***** 

Q.  (By  Mr.  Berke)  :  Will  you  tell  us  all  the 
conversation  as  near  as  you  recall  it  that  you  had 
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with  Mr.  Martini  on  tliat  particular  occasion,  talk- 
ing noAv  about  the  conversation  relating  to  the  meet- 
ing with  Union  representatives. 

A.  I  asked  him  if  he  would  consider  meeting 
the  Union  representatives  in  regards  to  an  imme- 
diate election.  He  said  no,  and  that  he  was  willing 
to  have  an  election,  but  he  couldn^t  until  the  Board 
decided.  [462] 

*  *    *    -x-    * 

Q.     You  didn't  say  anything  at  all  after  that? 
A.     I  may  have,  but  I  don't  recall  it. 

*  -Jt     4t     *     * 

Q.  You  didn't?  Now,  following  September  25th, 
the  day  you  were  discharged,  you  say  you  came 
back  to  the  plant  the  next  Monday?  A.    Yes. 

Q.  Now,  and  your  purpose  in  coming  back  was 
to  find  out  [464]  whether  you  actually  had  been 
discharged,  was  that  it?  A.    Yes. 

Q.     And  you  say  you  talked  to  Mr.  Martini  on 

that  occasion?  A.     Yes.  [465] 

*  *  ^  *  * 

Q.  Did  you  go  back  there  on  your  o^vn,  or  did 
you  talk  over  the  situation  before  you  went  back 
on  that  Monday  with  one  of  the  Union  representa- 
tives? A.     T  did. 

Q.     You  did?  With  whom?  A.    Mr.  Gvmm, 

Q.  And  wn.s  it  Mr.  Grami  that  suggested  you 
go  back? 

A.  He  said  since  they  hadn't  told  mo  definitely 
that  I  was  fired,  ])(M*ha]^s  T  wasn't. 

Q.     Mr.  Grami  told  you  to  go  back  and  see  if 
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you  could  find  out  whether  you  were  fired  For  union 

activity  ?  A.     No. 

Q.     Did  he  say  anything  to  tJiat  effect? 

A.    No. 

Q.  Was  Mr.  Grami  with  you  Avhen  you  went 
])ack?  A.     No. 

Q.  Was  there  anyone  from  the  Union  witli  you 
when  you  retuiTied  that  Monday? 

A.     You  mean  as  I  talked  to  Mr.  Martini  ? 

Q.  Not  as  you  were  standing  there,  but  did  any- 
one come  into  the  plant  with  you? 

A.     Mr.  Bertohicci. 

Q.     He  is  the  Union  representative?  [468] 

A.    Yes. 

Q.  Where  was  he  at  the  tinie  ?  That  you  arrived 
there?  A.     He  left  me  off  at  the  highway. 

Q.     And  did  he  remain  in  his  car? 

A.     He  drove  away. 

Q.     You  saw  him  drive  away?  A.    Yes. 

Q.  After  you  finished  talking  mth  Mr.  Martini, 
did  you  turn  around  and  make  a  sign  mth  your 
hand  to  anyone?  A.     I  don't  recall. 

Q.  You  don't  recall?  Don't  you  recall  putting 
your  index  finger  and  your  thmnb  together  and 
turning  around  after  you  finished  talking  with  Mr. 
IMartini  and  making  this  kind  of  a  motion  mth 
your  hand,  which  generally  indicates  everything  is 
fine,  or  you  got  what  you  wanted? 

Mr.  Magor :    Just  a  moment. 

Q.  (By  Mr.  Berke) :  Do  you  recall  making 
that 
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Mr.  Magor:  Mr.  Berke  would  like  to  testify,  I 
know.  That  is  asking  for  an  opinion  and  conclusion 
of  the  witness. 

Trial  Examiner:     Sustained. 

Q.  (By  Mr.  Berke)  :  You  know  what  that  sign 
is  that  I  have  just  made,  don't  you?  You  have  seen 
that  sign  made  before,  haven't  you? 

A.     I  have  made  it. 

Q.     You  have  made  it?  [469]  A    Yes. 

Q.  Now  that  we  have  qualified  her  as  an  expert, 
maybe  we  can  go  ahead. 

Did  you  make  that  sign  that  day  after  finishing 
talking  with  Mr.  Martini? 

Mr.  Magor:  Just  a  moment.  I  object  to  it  on  the 
ground  that  it  is  vague  and  indefinite  and  unintel- 
ligible for  the  record. 

Mr.  Berke:  I  have  already  described  it  for  the 
record. 

Tiial  Examiner:     Overruled. 

Q.  (By  Mr.  Berke)  :  You  say  you  don't  recall? 
Was  that  your  answer?  A.     I  don't  recall. 

Q.  You  don't  recall.  As  a  matter  of  fact,  IMrs. 
Storey,  yoii  went  back  there  for  the  express  pur- 
pose to  see  if  you  couldn't  find  out^ Strike  that. 

As  a  matter  of  fact^  you  went  back  there  for  the 
express  purpose  of  trying  to  determine  whether  you 
had  been  fired  for  Union  activity,  isn't  that  collect? 

A.     Wc^nt  l}ack  to  find  out  if  I  was  fired.  [470] 

•}f      -X-      *      -Jf      * 

Q.  (By  Mr.  Berke)  :  Mrs.  Storey,  I  show  you 
again    Respondent's    Exhil>it    1    for    identification. 
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which  is  your  time  card,  is  it  not?  A.     Yes. 

Q.  The  date  tliat  appears  on  there  and  the  times 
are  stamped  on  there  at  the  time  clock,  are  they 
not?  A.    Yes. 

Q.  And  you  are  the  one  that  inserts  the  card 
and  stamps  it,  punches  the  clock?  A.    Yes. 

Mr.  Berke:     I  offer  Respondent's  1  in  evidence. 

Trial  Examiner:    Any  objection? 

Mr.  Magor:    No,  sir.  [473] 
***** 

Q.  (By  Mr.  Berke)  :  Mrs.  Storey,  during  the 
time  that  you  worked  at  Sagii  last  year,  you  saw 
a  fork-lift  in  operation,  did  you  not  ?  A.     I  did. 

Q.  And  would  this  fork-lift  be  in  operation  in 
the  cannery  where  you  were  working?  A.    Yes. 

Q.  And  is  it  correct  to  say  that  the  fork-lift, 
during  working  time  and  during  the  period  that 
you  Avere  working  there,  was  constantly  moving  in 
and  c^round  the  cannery,  moving  tanks  and  other 
items  ?  A.     Yes. 

Q.  And  is  it  correct  that  the  fork-lift  would 
move  or  raise  tanks  of  apples  to  the  top  of  the 
blancher?  A.     Yes. 

Q.     And  you  saw  that  while  you  were  working 

there,  did  you  not?  A.     Yes.  [474] 

***** 

Q.  (By  Mr.  Berke)  :  Is  that  blancher  that  you 
saw  the  fork-lift  raise  the  tank  of  apples  to  the 
same  as  the  one  that  is  indicated  on  here  as  blanch  ? 

A.    Yes. 

Q.     And  that  is  the  one  here  where  you  have 
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put  the  ^^S"  in  a  circle,  is  that  right?  A.   Yes. 

Q.  You  have  seen  these  tanks  both  when  they 
are  empty  and  when  they  are  filled  with  apples  and 
water,  have  you  not?  A.    Yes. 

Q.     They  are  pretty  large  tanks,  are  they  not? 

A.    Yes. 

Q.     Do  you  have  any  idea  about  what  they  weigh? 

A.    No. 

Q.  Do  you  have  any  idea  about  what  their  ca- 
pacity is?  A.     No. 

Q.  And  I  take  it  that  during  the  time  that  you 
worked  there,  Mrs.  Storey,  you  saw  the  fork-lift 
move  in  and  out  with  tanks,  either  empty  or  filled 
with  apples,  to  the  point  where  you  were  standing 
when  you  talked  with  Mr.  Martini  al>out  meeting 
with  Union  representatives?  A.     Yes. 

Q.  Mrs.  Storey,  how  do  the  women  there  work, 
or — at  the  [475]  time,  I  should  say,  while  you  were 
working  there,  how  did  the  women  who  were  work- 
ing on  the  slicing  machines  stand,  that  is,  what  di- 
rection were  they  facing? 

A.     They  would  face  to  the  east. 

Q'.  Looking  at  General  Coimsel's  Exhibit  23,  will 
you  not(^  "Slicing  Units''  indicated  on  there.  Now, 
is  that  where  the  slicing  machines  are,  or  were  at 
the  time  you  worked  there?  A.     Yes. 

Q.  And  then  yoii  will  also  note  ^^Tnspection 
Slices;"  is  that  the  inspection,  belt  or  the  inspection 
station,  or  what  is  that?  A.     Yes. 

Trial  Examiner:     Inspection  belt? 

The  Witness :    Yes. 
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Q.  (I>y  Mr.  Berke)  :  When  you  siiw  tlie  women 
working  on  the  slicing  machines,  facing  east,  is  it 
correct  that  they  would  be  looking  toward  the  ))al- 
cony  or  towards  the  restrooms?  A.    Yes. 

Q.  And  that  would  be  toward  the  time  clocks 
also,  would  it  not?  A.     Yes. 

Q.  While  you  worked  there,  do  you  know 
whether  one  of  the  women  working  on  the  slicers 
was  injured?  A.     On  the  slicer? 

Q.     Yes,  on  the  slicing  machines. 

A.     No.  [476] 

Q.     You  don^t  recall,  or  you  don't  know? 

A.     I  don't  recall. 

Q.  Did  you  know  Marie  SchefHer  while  you 
worked  there?  A.     Yes. 

Q.     Does  that  refresh  your  recollection  now,  that 

she  was  injured? 

A.     Not  on  the  slicer  you  indicated. 
***** 

Q.     (By  Mr.  Berke)  :    What  was  she  injured  on? 

A.     On  the  chopper,  chopper  we  refer  to  it. 

Q'.     And  where  is  the  chopper  located? 

A.     It  is  upstairs. 

Q.     Upstairs,  whereabouts?  [477] 

A.     We  refer  to  it  as  upstairs. 

Q.  When  you  say  ^^We  refer  to  it,"  who  do  you 
mean,  the  employees?  A.     The  employees,  yes. 

Q.     Well,  where  was  it  upstairs? 

A.  When  they  r:i_7naking  applesauce,  the  apples 
go  up  an  elevator  to  a  belt,  inspection  belt  there. 
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Q.  Well,  is  there  another  floor  or  something 
that  you  can  refer  to? 

A.  Well,  it  is  elevated  from  the  floor  where  I 
worked. 

Q'.     How  high  up  above  the  floor? 

A.     Oh,  perhaps  ten. 

Q.    Ten  what?  A.     Ten  feet.  [478] 


*      9t      *      4f-     -Jt 


Q.  (By  Mr.  Berke) :  Now,  Mrs.  Storey,  you 
mentioned  during  the  time  you  worked  there  on 
some  occasions  you  saw  dolls  made  [485]  into  ai> 
pies — or,  rather,  apples  made  into  dolls,  is  that  cor- 
rect? A.    Yes. 

Q.  Now,  were  these  apples  made  into  dolls  dur- 
ing working  time?  A.     Yes. 

Q.  When  did  you  see  it^ — on  more  than  one  oc- 
casion? A.    Yes. 

Q.     When  was  the  first  occasion  that  you  saw  it? 

A.     I  don't  recall  the  date. 

Q.    When  was  the  second  occasion? 

A.     I  don't  recall  the  date. 

Q.     When  was  the  third  occasion? 

A.     Various  times,  I  don't  recall  the  dates.  [486] 


^      *      *      -K-      * 


Q.  (By  Mr.  Berke)  :  Now,  do  you  know  where 
these  apples  came  from  that  were  used  to  make 
these  dolls?  A.     They  were  ])eeled  apples. 

Q.  They  were  peeled;  but  where  did  thoy  come 
from,  do  yon  know  where  thn  people  got  them 
from? 
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A.  The  trimmers  would  pick  them  up  off  tlie 
bin  in  front  of  them. 

Q.  You  saw  them  do  that  in  each  instance 
through  all  these  weeks  tJiat  you  have  testified 
about?  A.     No. 

Q.  So  then  you  are  assuming  in  large  pai*t  that 
they  got  them  from  the  bins,  is  that  correct? 

/\.     They  would  be  there,  yes. 

Q.  Again  I  ask,  yon  are  assuming  that,  are  you 
not?  A.    Yes. 

Q.  Could  those  apples  have  been  apples  that 
were  picked  up  off  the  floor  by  the  employees  who 
made  them  into  dolls? 

Mr.  Magor:  Just  a  moment.  Objected  to  on  the 
ground  it  asked  for  an  opinion  and  conclusion  of 
the  witness,  hypothetical. 

Q.     (By  Mr.  Berke)  :    Well,  if  you  know. 

Trial  Examiner:  Well,  there  hasn't  been  any 
evidence  thati — well,   I  may  be  wrong.   Overruled. 

Mr.  Berke:    This  is  cross  eixamination.  [488] 

Trial  Examiner:     G-o  ahead. 

Mr.  Berke:     Do  you  want  the  question  again? 

The  Witness:     Yes.,  please. 

Q.  (By  Mr.  Berke)  :  Do  you  know  whether  those 
apples  were  apples  that  were  picked  up  off  the 
floor  by  the  employees  who  made  them  into  dolls? 

A.     I'd  say  no. 

Q.  You'd  say  no.  Is  that  because  you  know 
where  they  came  from,  you  have  personal  knowl- 
edge? A.     I  didn't  see  them  pick  them  up. 

Q.     Yes.  So  then  again  it  is  an  assumption  on 
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your  part  that  they  were  not  picked  up  off  the 

floor,  isn't  that  correct?  A.     Yes.  [489] 

•X-    *    *    *    4e 

Recross  Examination  *  *  ^  *  * 

Q.  (By  Mr.  Berke)  :  Did  I  understand  you  to 
say,  when  the  Trial  Examiner  asked  you  about  that 
mouse  you  related,  with  reference  to  Mr.  Bondi, 
that  you  didn't  see  the  mouse? 

A.     I  saw  the  mouse. 

Q.     Oh.  When  did  you  see  it? 

A.  He  picked  it  off  the  belt  where  I  was  sortins: 
fruit,  and  put  it  in  a  tin  can  and  walked  over  and 
put  it  in  the  flume.  [504] 

Q.     It  was  a  live  mouse?  A.    Yes. 

Q.     That  was  on  the  belt?  A.    Yes. 

Q.     He  hadn't  put  it  on  the  belt,  had  he? 

A.     No,  it  came  from  a  l>ox  of  apples. 

Q.     In  what?  A.     A  box  of  apples. 

Q.  Oh,  sometimes  a  mouse  will  come  in  with  the 
apples  that  are  brought  in  from  the  outside  and 
dumped  into  the  flnme?  A.    Yes. 

Q.     That  has  been  knoAni  to  happen,  hasn't  it? 

A.    Yes. 

Q.  And  that  mouse,  as  far  as  you  know,  may 
linvo  come  from  the  orchard  wliere  the  aj^ple  was 
picked  and  .c:otten  into  that  box? 

A.     Yes.  [505] 

*     *     *     *     4f 

Q.  (By  Mr.  BerkcO  :  You  saw  the  apples  here 
yesterday,  did  you  not,  that  Mr.  Martini  had? 
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A.    Yes. 

Q.  And  you  saw  one  of  tliem  witli  two  holes 
in  it? 

Trial  Examiner :  One  vertical  and  one  horizontal. 

Mr.  Berke:  One  veriical  and  one  horizontal,  al- 
most at  right  angles  to  each  other.  [508] 

*  *    *    -x-    * 

Q.  (By  Mr.  Berke)  :  Did  you  see  that  apple 
yesterday  ?  A.     Yes. 

Q.  Aiid  you  saw  one  of  the  two  holes  had  a  core 
inserted  or  plugged  into  it,  did  you  not? 

A.     I  was  quite  a  ways  away  from  it. 

Q.     But  you  did  see  it?  A.    Yes. 

Q.  Yes.  N"ow,  did  you  see  an  apple  in  that  con- 
dition before  yesterday? 

A.     I  don't  recall.  [509] 

*  *    *    *    -x- 

EVA  M.  LEE 
a  witness  called  by  and  on  behalf  of  the  General 
Coimsel,  l)eing  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
***** 

Q.  (By  Mr.  Karasick)  :  Was  there  any  meeting 
of  the  employees  at  which  they  were  addressed  by 
management  at  the  time  of  the  lay-off  in  1953? 

A.    No. 

Q.    What  shift  was — ^well,  strike  that. 

As  far  as  you  know,  were  the  employees  who  were 
laid  off  chosen  from  one  or  both  of  the  shifts  then 
working  up  to  that  time? 
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A.    Well,  most  of  the  night  shift  was  laid  off  and 

the  day  shift  was  kept  on.  [520] 
***** 

Q.  After  you  began  working  for  the  Respond- 
ent in  1954,  did  you  sign  a  Union  authorization 
card?  A.     I  did. 

Q.     Do  you  remember  the  date? 

A.     No,  I  don't. 

Q.     Remember  how  long  it  was  after  you  began 

work  in  1954? 

A.     About  four  weeks,  about  a  month.  [522] 
***** 

Q.  Now,  before  you  were  laid  off  there  on  Octo- 
ber 15th,  did  you  hold  any  other  position,  other 
than  peeler?  A.    Yes,  I  did. 

Q.    What  position?  A.     Floorlady. 

Q.     And  when  were  you  made  floorlady? 

A.     The  morning  of  the  14th  of  October. 

Q.  And  will  you  explain  to  the  Examiner  how 
that  came  about? 

A.  I  Avas  peeling  and  Steve  Struempf  came  and 
asked  me  if  I'd  take  over  as  floorlady. 

Q.    Who  was  Steve  Struempf? 

A.  I  wouldn't  know.  I  thought  he  was  the  fore- 
man, but  I  don't  know. 

Q.     AVhat  made  you  think  he  was  foreman? 

A.  Well,  bc^eause  he  came  and  askcnl  mc^  if  I 
thought/ — ^well,  because  I  thought  he  was  the  fore- 
man and  I  thought  I  should  take  orders  from  him, 
which  I  did. 

Q.     All  right.  Now,  he  cmne  to  you  tlie  moniing 
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of  tJio  14:tii,  you  say?  [523]  A.     Yes. 

Q.  And,  to  tlio  best  of  your  rc^collection,  what 
did  he  say  to  you  ? 

A.  He  asked  me  if  I VI  take  the  floorlady  job, 
and  I  said  I  would,  till  they  could  £^et  someone  else, 
and  I  was  wearing"  my  Union  button  and  I  asked 
him  if  I  could  wear  my  button,  and  he  said  I  could, 
he  didn't  care;  and  I  said,  well,  what  should  I  do, 
and  he  said,  well,  just  take  over,  just  like  Edna  did. 

Q.  Did  he  tell  you  at  that  time  that  there  would 
be  a  lay-off  the  next  day?  A.     He  did  not. 

Q.  Now,  you  say  you  were  wearing  your  Union 
button  ?  A.I  was. 

Q.     A^Hiere  did  you  get  these  buttons? 

A.     Got  them  at  the  Union  Hall,  Labor  Temple. 

Q.     And  when? 

A.     The  night  of  the  13th  of  October.   [524] 

*      4e      *      *      * 

Mr.  Karasick:    I  offer  the  button  in  evidence  as 
General  Counsel's  Exhibit  31. 
Trial  Examiner:    Any  objection? 
Mr.  Berke:     I  object  to  it.  It  is  irrelevant  and 
immaterial  in  the  light  of  the  testiiiiony. 

Trial  Examiner :  I  will  receive  it.  Have  a  second 
one? 

Mr.  Karasick :    I  will  have  a  duplicate. 

(The  object  heretofore  marked  General  Coim- 
sel's  Exhibit  No.  31  for  identification  was  re- 
ceived in  evidence.) 
Q.       (By  Mr.  Karasick)  :     Now,  had  there  been 
any  other  time  before  October  13th  that  the  Union, 


388         Natio7ial  Labor  Relations  Board  vs. 

(Testimony  of  Eva  M.  Lee.) 

to  your  knoAvledge,  had  handed  [525]  out  buttons 

such  as  that  to  the  employees  at  the  plant? 

A.     No,  there  wasn't  that  I  knew  of,  no. 

Q.  And  when  was  it  that  button  was  handed  out 
to  you?  A.     The  night  of  tlie  13tli. 

Q.    Where? 

A.    At  the  Ijabor  Temple  in  Santa  Rosa. 

Q.    At  what?  A.     Meeting. 

Q.  And  was  it  handed  out  to  the  other  employees 
at  that  meeting?  A.    Yes. 

Q.  Or  were  they  handed  out.  On  October  the 
15th,  1954,  did  you  come  to  work  as  usual? 

A.     I  did. 

Q.  Were  you  informed  during  the  course  of  the 
day  that  there  would  be  a  meeting  that  day  called 
by  the  Company?  A.     Yes,  I  was. 

Q.    Who  informed  you  of  the  meeting? 

A.     Steve  Struempf. 

Q.    What  did  he  tell  you? 

A.  Came  around  to  me  and  told  me  to  go  tell 
the  girls  there  would  be  a  meeting  across  the  street 
after  work,  and  for  us  all  to  attend. 

Q.  And  across  the  street,  w^ould  you  say  where 
across  the  street?  [526] 

A.     At  the  warehouse. 

Q.  What  time  of  the  day  did  he  tell  you  about 
this? 

A.  Three,  around  three  oVk^ck,  approximately 
three  o'clock. 

Q.  At  that  time  did  lu^  tell  you  it  would  be  a 
meeting  regarding  a  lay-off?  A.    He  did  not. 
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Q.  At  any  time  until  yoii  got  into  the  meeting, 
(lid  anyone  from  Management,  prior  to  tlien,  tell 
you  there  would  ])e  a  lay-off  tJiat  day? 

A.     No,  they  didn't. 

Q.     Now,  did  you  go  to  the  meeting? 

A.     Yes,  I  did. 

Q.     Did  you  inforai  the  women  imder  you  to  go? 

A.     I  did. 

Q.  When  you  got  there,  who  was  there,  with  re^ 
spect  to  Company  representatives? 

A.     Mr.  Bondi 

Q.     That  is  Tony  Bondi?  A.     Tony  Bondi. 

Q.  And  his  position  then  was  Chairman  of  the 
Board  of  Directors?  A.     I  wouldn't  know. 

Q.     I  see.  Very  well.  ^Vho  else? 

A.  Bill  McGuire,  Elmo  Martini,  and  that's  the* 
only  ones  that  I  really  knew.  Ella  Herrerias.  [527] 

Q.    Ella  was  there?  A.     Yes. 

Q.    Do  you  know  Mr.  Duckworth? 

A..    Yes,  I  do. 

Q.    Was  he  there?  A.     Yes,  he  was. 

Q.  Now,  as  well  as  you  can  now  recall,  will  you 
tell  the  Examiner  what  was  said  at  that  meeting. 

A.  Well,  Mr.  Bondi  said  that  there  was  going 
to  be  a  lay-off,  he  was  sorry,  but  the  warehouse  was 
full,  and  he  was  going  to  have  to  cut  do\vn  on  help, 
and  they  was  going  to  let  some  of  us  go. 

Q.  Do  you  recall  anything  else  that  was  said  at 
that  time?  A.     No,  I  don't. 

Q.    Were  the  names  of  employees  read? 

A.    Yes. 
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Q.  iSToAV,  this  list  of  names  that  Mr.  McGuire 
read,  did  they  tell  you  what  it  would  mean  if  your 
name  was  on  the  list? 

A.  He  said  if  our  names  wasn't  read,  we'd 
known  we  was  dismissed. 

Q.  Let's  see  if  I  understand;  if  your  names  were 
not  read,  you  were  being 

A.  If  the  names  were  read,  we'd  l)e  dismissed, 
we  wouldn't  have  no  more  jobs. 

Mr.  Berke:     Could  I  have  that? 
(Answer  read.)    [528] 

Q.  (By  Mr.  Karasick)  :  Now,  did  Mr.  Martini 
make  any  remarks  at  that  meeting? 

A.     Yes,  he  did. 

Q.  Well,  tell  us  what  he  said  as  well  as  you  can 
now  remember. 

A.  Well,  he  said  he  was  sorry  he  had  to  let  us 
go,  it  wasn't  our  work  that  wasn't  satisfactory,  and 
that  he  was  letting  us  go  according  to  seniority, 
and  that  he  was  sorry  but  he'd  see  us  all  next  year, 
and  he'd  also  see  us  at  dinner,  we  were  supposed  to 
be  invited  too. 

Q.     Bo  you  know  what  this  dinner  was? 

A.  Well,  it  was  a  dinner  they  have  at  the  end 
of  the  season,  every  year. 

Q.  Had  they  had  a  dinner  at  the  end  of  the 
season  for  the  employees  that  worked  there  that 
season,  in  1953?  A.    Yes. 

Q.  Now,  do  you  know  whether  they  had  a  dinnei* 
in  '54  at  tlu^  end  of  the  season? 

A.     Y(^s,  they  did. 
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Q.    Were  you  invited? 

A.    No,  I  wasn't. 

Q.  Do  you  remoml>or  anything  else  said  at  that 
meeting,  whetJier  by  Mr.  Martini  or  anyone  else? 

A.     No,  I  don't. 

Q.  Do  you  remember  whether — in  order  to  re- 
fresh your  recollection,  do  you  remember  whether 
there  was  anything  said  about  caps?  [529] 

A.  Oh,  yes,  there  was,  they  said  that  anybody 
that  had  cax)s 

Mr.  Berke :  Wait  a  minute.  May  we  have  who^ — 
"they"? 

Trial  Examiner:    This  is  the  same  time. 

Mr.  Karasick:  Let  her  finish,  and  I  will  get  it 
for  you,  Counsel. 

Trial  Examiner:  Is  this  Mr.  Martini  speaking 
now  ? 

Mr.  Karasick:  I  don't  know,  but  I  will  find  out 
as  soon  as  she  finishes.  Let's  have  the  statement  and 
I  will  develop  who  it  is,  if  she  can  recall. 

The  Witness :  Mr.  Martini  said  if  there  was  any 
caps  and  aprons  to  turn  them  in  at  the  office  across 
the  street. 

Q.  (By  Mr.  Karasick) :  Now,  did  you  turn  in 
your  cap  and  apron?  A.     I  did  not. 

Q.     Why  not? 

A.     Because  they  belonged  to  me. 

Q.  Now,  the  caps  and  aprons  you  refer  to  were 
different  than  yours  in  what  respect? 

A.  They  was  the  same  thing,  only  I  bought  them 
the  year  before. 
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Q.  Well,  what  I  mean  is,  did  some  of  the  em- 
ployees put  a  deposit  on  the  caps  and  aprons  which 
the  Company  would  let  them  use  to  work? 

A.    Yes. 

Q.  And  then  they  would  return  them  at  the  end 
of  the  season  or  whenever  they  quit  work  and  get 
a  deposit  back,  is  that  what  you  [530]  are  refer- 
ring to?  A.     Yes,  that's  right. 

Q.  All  right.  Now,  do  you  recall  whether  Mr. 
Martini  read  a  letter  at  that  time,  at  that  meeting? 

A.  No,  he  did  not  read  the  letter,  he  didn't  read 
the  letter,  Mr.  Bondi  read  the  letter. 

Q.     There  was  a  letter  read?  A.    Yes. 

Q.     Did  you  get  a  copy  of  the  letter  later? 

A.     In  the  mail,  yes,  Avith  my  check. 

Mr.  Karasick:     Where  is  Martini's  letter  here? 

Q.  (By  Mr.  Karasick) :  I  show  you  now,  Mrs. 
Lee,  General  Counsel's  Exhibit  25. 

Mr.  Berke:  Before  you  go  to  that,  what  was  her 
last  answer?  May  I  have  it? 

Trial  Examiner:     Read  it. 
(Answer  read.) 

Q.  (By  Mr.  Karasick)  :  I  show  you  now,  Mrs. 
Loo,  Gonoral  Counsers  Exhibit  25  and  ask  you  to 
look  at  that  letter  and  toll  me  if  you  c<an  recall 
whether  this  is  the  letter  that  you  refeiTod  to,  that 
you  received  in  the  mail?  A.     It  is. 

Q.     Has  anyone^ 

Trial  Examiner:  Do  you  mind  asking  her  the 
date  she  received  it?  [531] 
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Mr.  Karasick:  Not  at  all.  AN^oiikl  you  answer  the 
ExaminoT's  question. 

The  Witness:  Well,  we  were  laid  off  on  a  Friday 
and  tlie  checks  came  the  following'  Monday. 

Q.  (By  Mr.  Karasick)  :  And  the  letter  was  with 
the  check?  A.     Yes. 

Q.  Thank  you.  Had  anyone  in  1954  ever  told  you 
that  Steve  Struempf  was  a  supervisor? 

A.    No. 

Q.  Did  you  apply  for  work  at  the  Sebastopol 
Apple  Growers  Union  this  year? 

A.    Yes,  I  did. 

Q.  Did  you  go  doAvn  and  make  outi — fill  out  an 
application  form?  A.     I  did. 

Q.  I  show  you  General  Coimsers  Exhibit  26  and 
ask  you  if  that  is  the  application  form  that  you 
filled  out  when  you  went  down  there  this  year? 

A.     It  is. 

Q.     When  did  you  go,  remember  the  date  ? 

A.     I  v^^ent  doA^Ti  the  13th  of  June. 

Q.     And  you  have  not  been  recalled? 

A.     I  have  not. 

Q.  Do  you  know  if  they  ever  called  some  em- 
ployees there  at  the  plant,  have  you  ever  heard? 

A.     Yes,  they  have  called  some  of  them  back,  yes. 

Q.     And  how  do  you  know  that? 

A.  Well,  because  the  girls  called  me  up  and  told 
me  they  were  working. 

Q.  "^Vhile  you  were  employed  there  during  the 
1954  season,  did  you  serx^e  on  any  position  or  any 
committee  for  the  Union?  A.     I  did. 
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Q.    What  committee? 

A.     I  was  just  on  the  General  Committee. 

Q.     General  Committee;  which  shift? 

A.     The  day. 

Q.  Can  you  remember  some  of  the  other  em- 
ployees there  who  serv^ed  on  the  committee  with 
you  during  the  1954  season?  A.     Yes. 

Q.  Would  you  name  as  many  as  you  can  recall 
now?  A.     Maiy  Russell. 

Mr.  Berke:     Mary  who? 

The  Witness:  Mary  Russell,  Lila  Layman,  Beu- 
lah  Lindley,  Elsie  Dickerson,  Gloria  Pate,  Gloria 
Lindsey,  Orice  Storey,  Clarence  Storey,  Leonard 
Lee.  There  was  mmierous  others;  I  don't  recall  the 
names  of  the  others. 

Mr.  Berke:    I  didn^t  hear  that.  I^m  sorry. 

The  Witness :  I  said  there  were  numerous  others, 
that  I  don't  recall  their  names. 

Q.  (By  Mr.  Karasick)  :  A¥hat  was  the  purpose 
of  this  committee  on  which  you  served?  [533] 

A.  It  tried  to  organize  the  Union,  to  get  the 
Union  into  the  canneries. 

Q.     By  what  means? 

A.     By  going  out  and  getting  new  members. 

Q.  I  see.  Now,  while  you  also  were  employed, 
prior  to  the  lay-off  in  1954,  did  Ella  Herrerias  ever 
say  anything  to  you  about  the  Union?  A.     Yes. 

Q.     On  one  occasion  or  more  than  one  occasion? 

A.     Two  that  I  recall. 

Q.  Directing  your  attention  to  tlu^  first  of  these 
occasions,  do  you  remember  wlu^n  that  was? 
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A.  It  was  approximately  tliree  weeks  before  we 
were  laid  off. 

Q.  Do  yoTi  remember  wiiere  you  w^re  at  the 
time?  A.     Yes. 

Q.     Where  were  you?  A.     In  the  plant. 

Q.  Can  you  remember  the  specific  i>art  of  the 
plant? 

A.  Well,  it  w^as — well,  down  by  where  the  time 
clocks  was,  where  we^ — the  benches  that  we  sat  on 
dunng  recess. 

Q.  And  was  anyone  else  present  besides  you  and 
Ella  at  the  time? 

A.  Numerous — bunch  of  people,  but  I  don't  re- 
call any  of  their  names  offhand.  [534] 

Q.  Now,  will  you  tell  us  at  that  time  what  Ella 
said  in  reg-ard  to  that  subject? 

Mr.  Berke:  Well,  just  a  moment.  Can  w^e  have 
the  whole  conversation,  who  started  it  and  so  forth. 

Mr.  Karasick:     Surely. 

Q.  (By  Mr.  Karasick)  :  You  tell  us  how  the 
w^hole  conversation  started  and  who  said  what,  to 
the  extent  you  can  remember  it. 

A.  Well,  we  was  all  sitting  there  on  boxes,  and 
w^e  Avas  talking  about  the  Union,  and  she  says, 
^^ Don't  get  my  girls  all  excited  about  the  Union  be^ 
cause,"  she  says,  ^^if  you  do,"  she  says,  "you  are 
going  to  get  black-balled  from  every  job  aroimd 
here,"  she  said,  and  she  kept  telling  us  not  to  talk 
about  the  Union,  and  she  threatened  us  if  we  did 
we  would  be  out  of  a  job. 

Mr.  Berke:    Wait  a  minute. 
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Trial  Examiner:  Don't  characterize,  just  say 
what  she  said. 

Mr.  Berke:    Move  that  go  out. 

Trial  Examiner:  The  words  "she  threatened  us" 
may  be  stricken. 

Mr.  Karasick:    All  right. 

Q.  (By  Mr.  Karasick)  :  Now,  what  the  Exam- 
iner is  directing  your  attention  to  is  this,  Mrs.  Lee. 
You  are  to  tell  us  only  what  she  said.  Now,  did  she 
say  anything  about  being  threatened,  did  she  say 
anything  about  threats?  A.     No. 

Q.  All  right.  Do  you  remember  anything  else 
she  said  now,  [535]  other  than  this  conversation 
you  have  given  us  about  blackballing? 

A.  Yes,  we'd  lose  our  jobs,  we'd  all — ^we'd  all 
be  laid  off  if  we  didn't  quit  talking  about  the 
Union. 

Q.     She  said  that  to  you?  A.     She  did. 

Q.  All  right.  Now,  when  was  the  second  occa- 
sion in  which  Ella  made  reference  to  this  subject? 

A.     That  was  several  nights  later,  we  was  talk- 


ing  

Q.     Now,  where  were  you  at  the  time? 

A.     I  was  in  the  restroom. 

Q.     Now,  was  this  during  the  day  or  at  night? 

A.     It  was  in  the  daytime. 

Q.     When  was  the  first  occasion? 

A.     It  was  in  the  daytime,  when  we  l)roke  down, 
in  the  daytime,  about  four  o'clock  in  the  afternoon. 

Q.    Alx)ut  four  o'clock?  A.    Yes. 
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Q.  AVould  that  be  toward  the  end  of  tlie  shift 
then?  A.    Yes. 

Q.  All  rig-ht.  Now,  to  l3e  sure  we  don't  get  con- 
fused, the  four  o'clock  was  which  occasion,  the  first 
or  second?  A.     The  first  one. 

Q.    The  first?  A.    Yes.  [536] 

Q.  Now,  directing  your  attention  to  the  second 
occasion,  Mrs.  Lee,  about  what  time  was  that,  do 
you  recall? 

A.  It  was  just  as  we  got  through  work,  and  I 
don't  know  whether  it  was  five  minutes  to  five^ — 
about  five  minutes  to  five. 

Q.    Do  you  remember? 

A.  "Well,  it  was  when  the  day  shift  went  off 
work,  and  sometimes  we  went  at  four  and  some- 
times  at  four-thirty. 

Q.  I  see.  All  right.  Now,  on  that  occasion,  where 
did  you  say  you  were  ?  A.     In  the  restroom. 

Q.  Were  there  other  persons  present  besides  you 
and  Ella?  A.     Yes,  there  was. 

Q.     Do  you  know  who  they  were? 

A.  No,  I  don't.  They  was  coming  and  going  all 
the  time,  so  I  don't  recall  who  they  were. 

Q.  I  see.  Now,  as  well  as  you  can  presently  re- 
call, mil  you  tell  us  what  the  conversation  was  and 
who  said  what  on  that  occasion? 

A.  Well,  she  says,  if  you  girls  don't  quit  talking 
about  the  Union,  she  says,  and  if  the  Union  does 
get  in  here,  she  says,  if  you  think  I  am  tough,  you 
wait  till  next  year  and  I  will  show  you  how  tough 
I  can  be. 
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Q.  Now,  has  the  Company  in  1953  and  1954 
while  you  worked  there  followed  a  practice  of  sell- 
ing its  products  to  employees?  [537]  A.     Yes. 

Q.  Have  you  ever  bought  any  of  the  Company's 
products?  A.     I  have. 

Q.    What  have  you  bought? 

A.  I  have  bought  applesauce  and  pie  apples, 
both. 

Q.  Have  you  bought  any  that  were  made  up 
during  the  1954  season?  A.     Yes,  I  have. 

Q.    And  in  the  1953  season,  too?  A.    Yes. 

Q.  Have  you  ever  foimd  any  sort  of  imperfec- 
tions in  the  pie  apples  or  applesauce  that  you  have 
used?  A.     I  have. 

Q.    What  have  you  found? 

A.  I  have  found  a  worm  in  the  pie  apples  on 
several  occasions,  and  I  have  found  pieces  of  core 
and  pieces  of  calyx  in  the  applesauce  many  a  time. 

Q.    ^Vhat  is  calyx? 

A.     That  is  the  blossom  end  of  the  apple. 

Q.     Have  you  ever  foimd  any  seeds? 

A.     I  have.  [538] 

•K-      ^      *      *      -X- 

Cross  Examination  *  *  *  ^  * 

Q.  (By  Mr.  Berke)  :  Now,  Steve  Stniempf  was 
a  mechanic,  was  ho  not,  as  far  as  yoii  know? 

A.     As  far  as  I  know,  ycR. 

Q.  Yes,  and  that  was  his  jol),  lio  ro]>airod  ma- 
chines? A.     Yos. 

Q.     And    when    was    it    you    say    that    Steve 
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Stniempf  came  u]>  to  you  and  talked  to  you  al)out 

you  wi'iv  g*ouig  to  be  floorlady? 

A.     14tli  of  October. 

Q.     What  time  of  the  day  was  it? 

A.     Ten  o'clock  in  the  momins^. 

Q.  And  what  were  the  words,  as  near  as  you 
recall  ? 

A.  He  asked  me  if  I  wonld  take  over  as  floor- 
lady.  I  said  yes  I  would,  till  he  could  get  someone 
else. 

Q.  Did  he  tell  you  that  Mr.  Duckworth  sent  him 
out  there  to  ask  you  if  you  would? 

A.     No,  he  didn't.  [542] 

Q.     Pardon  me?  A.     ISTo,  he  didn't. 

Q.  Do  you  know  whether  Mr.  Duckworth  sent 
him  out?  A.     No,  I  don't. 

Q.  Now,  it  was  you  that  brought  the  Union  but- 
ton to  jNIr.  Stniempf 's  attention,  is  that  right,  on 
that  day? 

A.  I  asked  him  if  I  could  wear  my  Union  but- 
ton if  I  was  floorlady. 

Q.     Yes,  you  were  the  one  that  mentioned  it? 

A.     Absolutely. 

Q.     Yes,  and  his  answer  was  what? 

A.     Do  you  want  the  words  he  said? 

Q.     Well,  what  was  it  he  said? 

A.  He  said,  "I  don't  give  a  damn  how  many 
buttons  you  wear." 

Q.  Fine.  He  didn't  tell  you  to  take  the  button 
off,  did  he?  A.     He  did  not. 

Q.     Did  Mrs.  Herrerias  tell  you  to  take  it  off? 
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A.     She  wasn't  there. 

Q.    Mr.  Duckworth  tell  you  to  take  it  off? 

A.     No,  he  didn't. 

Q.  Anyone  representing  management  tell  you 
to  take  the  button  off?  A.     No,  they  didn't. 

Q.  Anyone  representing  management  come  to 
you  and  ask  you  why  you  were  wearing  the  button? 

A.     No,  they  didn't.  [543] 

Q.  Now,  you  knew,  did  you  not,  Mrs.  Lee,  in 
1954  there  was  a  new  manager  at  the  head  of  the 
cannery?  A.    Yes,  I  did. 

Q.     And  that  was  Mr.  Martini? 

A.     Yes,  sir.  [544] 
*  *  -jt  •?«■  -jf 

Q.  (By  Mr.  Berke) :  At  this  meeting  of  the 
employees  on  October  the  15th,  Mr.  Bondi,  in  his 
talk,  you  say,  stated  that  he  was  soriy  that  there 
was  going  to  have  to  be  a  lay-off  ?  A.     Yes. 

Q.     And  he  gave  the  reason  why?  A.     Yes. 

Q.    What  did  he  say,  as  near  as  you  can  recall? 

A.  Said  the  warehouse  was  full  and  they  didn't 
— wasn't  able  to  keep  on,  the  apples  were  getting 
short,  and  there  wasn't  enough  apples  to  keep  two 
shifts  going. 

*      *      -X-      *      -Jt 

Q.  Did  anyone  at  that  meeting  say  to  the  em- 
ployees that  worked  on  the  night  shift  that  they 
were  not  to  comph^te  the  night  shift? 

A.     No,  they  didn't. 

Q.  No  one  said  that  at  that  meeting  whih^  you 
were  present?  A.     No,  they  didn't.   [553] 
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Q.  And  (lid  aiiyoiu^  1(^11  you  to  tell  any  of  tlu^ 
(Mn])loyecs  at  Uw  uwvimg  that  tluy  wci'c  not  to 
complete^  their  shift?  A.     No,   tliey   didn't. 

Q.  As  far  as  you  knew,  the  nig'ht  shift  was  to 
coni])lete  tlie  shift  that  nio;ht?  A.     Tliat's  rig-lit. 

Q.  Now,  Mrs.  Lee,  I  think  you  said  that  in  1953, 
when  the  Company  went  —  or,  reduced  f T-om  two 
shifts  to  one  shift,  that  most  of  the  night  shift  was 
laid  off?  A.     That's  right. 

Q.  As  far  as  you  know  then,  some  of  the  night 
shift  did  go  on  that  single  shift  that  worked  after 
that?  A.     Very  few. 

Q.  Well,  whether  few  or  not,  as  far  as  you  know 
I  am  asking,  some  of  the  people  that  worked  on  the 
night  shift  did  go  on  that  single  shift?         A.     Yes. 

Q.     That  was  in  1953?  A.    Yes.  [554] 

*    -x-    -x-    *    * 

P  Redirect  Examination  ^  *  *  ^  -^ 

Q.     (By  Mr.  Karasick)  :     You  said  you  wore  a 

Union  button;  where  did  you  wear  them? 

A.     On  the  lapel  of  my  blouse,  two  of  them. 

Q.     Were  they  in  plain  view  or  concealed? 

A.     They  wasn't  concealed  by  anything.  [555] 
***** 

Recross  Examination 

Q.  (By  Mr.  Berke)  :  Would  you  say  that  the 
people  in  1953  who  were  on  the  night  shift  and 
went  on  this  single  shift  were  picked  because  they 
had  been  there  long?  A.     Yes. 

Q.    Were  you  told  that  by  management? 

A.    Yes. 
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Q.    Whom?  A.     Ella  Herrerias. 

Q.    When  did  she  tell  you  that? 

A.    When  we  were  laid  off. 

Q.     What  did  she  tell  you? 

A.  Well,  she  said  there  were  going  to  be  a  few 
of  them  kept  on  because  they  had  been  there  four 
years. 

Q.  She  said  there  were  a  few  going  to  be  kept 
on?  A.    Yes. 

Q.     Because  they  had  been  there  how  long? 

A.     Since  the  plant  opened. 

Q.     No,  what  was  the  language  you  used  before? 

A.    Well,  it  would  have  been  four  years  last  year. 

Q.  What  was  the  language  Mrs.  Herrerias  used 
to  you,  Mrs.  Lee? 

A.  She  said  she  was  going  to  keep  them  on  be- 
cause they  had  seniority,  they  had  been  there  since 
the  plant  opened. 

Q.  Didn't  you  say  a  moment  ago  she  said  they 
were  going  to  keep  them  on  because  they  had  sen- 
iority, they'd  been  there  four  years  ?  A.     No. 

Q.     You  say  you  didn't  so  testify? 

A.  I  said  that  because — I  Avas  wrong,  because 
they  hadn't  been  there  four  years. 

Q.  And  you  may  be  wrong  now  about  what  you 
say  Mrs.  Herrerias  said? 

A.     No,  I  am  not  wrong. 

Mr.  Berke:     I  have  no  further  questions. 

Mr.  Karasick:    That's  all. 

Trial  Examiner:  I  have  one.  You  say  that  if 
you  were  working  longer  than  the  regular  quitting 
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time,  after  the  rej^ular  quitting'  time,  because  you 
stai-ted  later  in  tlie  moniing,  tJiat  the  nic:ht  shift 
had  to  stand  around  and  wait  durini^  that  time; 
where  would  the  people  on  the  nii^ht  shift  vStand? 

The  Witness:  Well,  like  the  most  of  us,  was 
outdoors,  and  some  in  the  restrooms,  in  tlie  two 
restrooms. 

Trial  Examiner:    Did  they  use  the  benches  at  all? 

The  Witness:    Yes,  they  did.  [560] 

Trial  Examiner:  Did  they  stand,  in  addition  to 
sitting,  around  the  benches? 

The  Witness:    No,  because  they  weren't  supposed 

to  stand  aroiuid  the  machinery  or  anything.  We 

were  supposed  to  stay  out  of  the  way  of  all  the 

machinery,  and  sit  down  on  the  bench,  or  others  go 

in  the  restroom. 
***** 

Further  Becross  Examination 

Q.  (By  Mr.  Berke) :  You  say  you  weren't  sup^ 
posed  to  stand  around  because  of  the  machinery; 
was  that  told  to  you?  A.     No. 

Q.     How  do  you  know  that? 

A.    Well,  just  because  we  knew  better  than  that. 

Q.     Because  it  was  a  dangerous  place  to  be  when 

things  were  going,  is  that  right? 

A.     Well,  I  imagine,  yes.  [561] 
***** 
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a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

*      -Sf      -X-      *      4«- 

Q.  (By  Mr.  Magor) :  Miss  Russell,  were  you 
ever  employed  by  Sebastopol  Api)le  Growers  Union? 

A.    Yes. 

Q.  Do  you  recall  when  it  was  that  you  were  first 
employed  by  that  Company? 

A.     On  or  about  July  the  23rd  or  24th. 

Q.     Of  what  year?  A.     Of  '54. 

Q.  Of  1954.  Was  that  the  first  time  you  were 
employed  by  the  Company?  A.     Yes.  [562] 


•K-     -X-     *     -X- 


Q.  (By  Mr.  Magor)  :  And  when  was  it  you 
first  went  to  work,  to  the  best  of  your  recollection 
today,  you  first  physically  Avorked  at  the  Company  ? 

A.  To  the  best  of  my  recollection,  it  was  the 
23rd  of  July. 

Q.  What  shift  were  you  working  on  at  that 
time?  A.     Night  shift.  [563] 

Q.  And,  to  the  best  of  your  recollection  today, 
what  hours  w^ere  you  working? 

A.  From  four  p.m.,  to  12:30,  the  best  I  can 
recall. 

Q.     Who  was  your  floorlady  at  that  time? 

A.     Ella  Herrerias. 

Q.  What  was  the  last  day  that  you  worked  for 
the  Company?  A.     October  15th,  1954. 


i 


Sehastopol  Apple  Growers  IJnioyi  405 

(Testimony  of  Mary  Russell.) 

Q.     How  do  you  vv[\'\'  to  the  (\)nij)aJiy? 

A.     Sagii. 

Q.  Sagu.  Did  you  sign  any  Union  authorization 
card  during  the  tiuu^  that  you  were  workinc;  for 
tlie  Company?  A.     Yc^s. 

Q.  Do  you  recall  wliuu  it  was  that  you  signed 
a  card?  A.     On  or  about  August  the  10th. 

Q.     On  or  al>out  Augnst  the  10th?  A.     Yes. 

Q.     Of  what  year?  A.     1954. 

Q.  I  show  you  General  Coimsel's  Exhibit  No. 
28  in  evidence,  Miss  Russell,  and,  overlooking  the 
writing  in  ink  on  that  card,  is  that  card  similar  to- 
the  one  that  you  signed?  A.     Similar,  yes. 

Q.  What  did  you  do  with  the  card  after  you 
signed  it? 

A.  I  gave  it  back  to  Joy  Bertolucci,  from  whom 
I  obtained  it. 

Q.    Who  is  she?  [564] 

A.  Well,  she  Avas  one  of  the  girls  passing  out 
the  cards  for  the  Union. 

Q.  AVhere  were  you  at  the  time  that  you  ob- 
tained the  card?  A.     Out  in  the  parking  lot. 

Q.     And  what  parking  lot  are  you  referring  to? 

A.     Sagu's  parking  lot. 

Q.  Were  you  a  member  of  any  union  commit- 
tees ?  A.    Yes. 

Q.  Do  you  recall  when  it  was  that  you  were  on 
a  union  committee? 

A.  I  can't  remember  exactly  when  I  first  went 
on  it. 

Q.     How  long  wais  it  after  you  were  first  em- 
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ployed  by  the  Company,  to  the  best  of  your  recol- 
lection; was  it  a  week,  two  weeks,  three  weeks? 

A.  Well,  it  was  longer  than  that  when  I  went 
on  the  conmiittee. 

Q.  You  say  you  signed  a  card  on  or  about  Au- 
gust the  10th,  1954?  A.     That's  right 

Q.  How  long  was  it  after  you  signed  a  Union 
card,  to  the  best  of  your  recollection  today? 

A.     I  don't  know  for  sure. 

Q.  You  do  know  that  you  were  on  a  imion  com- 
mittee, is  that  right?  A.     Yes,  sir,  I  do. 

Q.  That  is,  while  you  were  working  for  the 
Company?  [565]  A.     Pardon? 

Q.  That  is,  while  you  were  working  for  the 
Company?  A.    Yes. 

Q.  Can  you  recall  who  the  other  members  of  the 
committee  were  ? 

A.  Well,  Eva  Lee,  Lila  Layman,  Orice  Storey, 
Clarence  Storey,  Marjorie  Byrd,  Ruthie  Deal  and 
Lena  Ameral. 

Q.     How  do  you  spell  Lena  Ameral  ? 

A.    A-m-e-r-a-1.  Nora  Ames. 

Q.  Do  you  know  whether  or  not — and  T  just 
want  your  o\^m  knowledge^ — whether  that  was  the 
first  union  committee?  A.     Yes,  it  was. 

Q.  During  the  time  that  you  were  employed  by 
Sagu,  did  you  work  on  the  night  shift  all  the  time? 

A.  No.  About  the  10th— from  the  10th  to  the 
13th  of  September  I  was  on  days,  I  transfen^ed. 

Q.  You  say  it  was  about  the  10th  or  the  13th 
of  September  that  you  transferred  to  day? 
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A.     The  best  I  can  renienihcr. 

Q.  And  from  that  date  on,  as  best  you  ean  i-e- 
call — either  th(^  10th  or  th(^  13th  of  September — 
(lid  you  tlien  work  on  days?  A.     Yes. 

Q.     until  you  finally  were  laid  off. 

Trial  Examiner:  Before  you  go  on,  will  you  ask 
her  whether  the  names  she  has  given  us  referred 
to  the  day  or  the  night  committee  or  })otli.   [566] 

Q.  (By  Mr.  Magor)  :  Now,  you  have  listed  to 
the  best  of  your  recollection  certain  other  employees 
Avho  were  on  a  union  committee.  Was  that  the  day 
shift  committee  or  the  night  shift  committee ;  if  you 
laiow,  tell  us ;  if  not,  say  so. 

A.  Well,  most  of  them  were  on  the  day  shift 
committee,  I  mean  from  the  day  shift. 

Q.  Were  you  working  on  the  day  shift  when  you 
were  on  the  union  conmiittee? 

A.     I  can't  remember. 

Q.  Did  you  at  any  time,  while  yon  were  work- 
ing for  the  Company,  talk  to  Ella  Herrerias,  the 
floorlady,  about  the  Union,  or  did  she  ever  talk 
to  you  or  in  your  presence  about  the  Union? 

A.    Yes. 

Q.  Can  you  recall  w^hen  that  was,  to  the  best 
of  your  knowledge? 

A.  Must  have  been  in  August  sometime  or  the 
first  part  of  September.  I  don't  know  exactly  when. 

Q.  And  what  shift  were  you  working  at  that 
time?  A.     The  night  shift. 

Q.  The  night  shift.  AYhat  shift  was  Ella  Her- 
rerias the  floorlady  for?  A.     The  night  shift. 


408        National  Labor  Belations  Board  vs. 

(Testimony  of  Mary  Russell.) 

Q.  Where  was  it  that  this  conversation  occurred, 
physically  in  the  plant,  to  the  best  of  your  recol- 
lection today? 

A.  Well,  it  was  down  where  we  were — where  we 
went  on  breaks.  [567] 

Q.    Please? 

A.  It  was  down  in  the  plant,  where  we  stood 
when  we  had  our  breaks. 

Q.  Where  did  you  stand  do\^ai  in  the  plant  when 
you  had  your  breaks? 

A.    Well,  they  had  some  benches. 

Q.    Would  you  wait  until  this  truck  goes  by.  O.K. 

A.  There  were  some  benches  that  were  in  front 
of  the  loimge,  and  the  lounge  was  near  the  time 
clock. 

Q.  I  sec.  Now,  could  you  tell  us  to  the  best  of 
your  recollection  who  else  was  present^  if  anybody, 
at  the  time?  A.     Marcia  Yoimg 

Mr.  Berke:    What  is  the  first  name? 

The  Witness :    Marcia. 

Mr.  Berke:     Marcia? 

The  Witness :    Yes.  And  Lea  Richards. 

Q.  (By  Mr.  Magor) :  Do  you  recall  anybody 
else  as  l)eing  present? 

A.  There  worc^  others  aronud  whose  names  I 
don't  remem])er  for  sure. 

Q.  Did  Ella  Herrerias  approach  yoii,  or  did  you 
ap])roach  Ella.  Herrerias,  or  what? 

A.  Well,  what  it  was,  she  was  trying  to  scare 
the  girls 
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Mr.  Berke:  Just  a  moment.  J  nioxc  iliat  he 
stricken. 

Mr.  Magor:    That  may  ^o  out.  [568] 

Q.     (By  Mr.  Magor)  :    Tc^ll  us  wliat  slie  did. 

Trial  Examiner:     Strike  it. 

A.     You  want  me  to  tell  you  in  m}^  words? 

Q.  (By  Mr.  Magor) :  That's  rig-lit^  tell  us  in 
your  own  words  what  she  did,  and  what  was  said, 
and  tell  us  what  anybody  else  said  at  that  time. 

A.  Well,  I  don't  recall  exactly  how  it  stai-ted, 
but  I  do  know  that  she  said  that  if  any  of  us 
talked  union  or  signed  pledge  cards  that  we  would 
immediately  lose  our  jobs,  and  then  she  also  said 
at  the  same  time  that  if  any  of  us  attended  imion 
meetings  there  would  be  someone  there  from  the 
company  and  that  they  would  come  back  with  our 
names  from  the  imion  meeting,  which  would  go  to 
Mr.  Martini  and  that  we  Avould  lose  our  jobs. 

Q.  Do  you  know  what  else  was  said  at  that  time, 
if  anything? 

A.  I  think  that  is  about  all  she  said  at  that 
time. 

Q.  Now,  while  you  were  working  for  the  com- 
pany— and  when  I  say  company  I  refer  to  Sagu,  do 
you  understand  that?  A.    Yes. 

Q.    did  Mr.  Martini  talk  to  you  about  the 

union  or  did  he  talk  about  the  imion  in  your  pres- 
ence? A.    Yes. 

Q.     Do  you  recall  when  that  was? 
A.    It  was  on  the  day  shift,  about  two  weeks,  I 
would  say,  before  the  lay-off. 
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Q.     Do  you  recall  what  time  of  day  it  was?  [569] 

A.     In  the  morning,  at  break  time. 

Q.     At  break  time  ?  A.     Yes. 

Q.  Do  you  recall  what  time  of  day  break  time 
was?  As  best  as  you  can  recall? 

A.     It  started  about  9:30  in  the  morning. 

Q.  Will  you  tell  us  now,  Miss  Russell,  who  else, 
if  anybody,  was  present  at  the  time? 

A.     Lila  La3nnan. 

Q.  AVas  anybody  else  present  besides  Lila  Lay- 
man? 

A.  Yes,  there  were  three  or  four  others  I  know, 
but  I  can't  recall  their  names. 

Q.    Was  Mr.  Martini  present?  A.    Yes. 

Q.    Was  anybody  else  present  mth  him? 

A.  I  can't  remember  if  there  was  anyone  with 
him  or  not. 

Q.  Now,  tell  us  what  occurred  at  that  time  and 
tell  us  what  was  said  and  who  said  it. 

A.  Well,  one  of  the  girls — I  can't  recall  for 
sure  just  which  one — asked  Mr.  Martini  why  he 
wouldn't  go  union,  and  he  said  that  he  would  shut 
the  plant  dowm  definitely  before  going  union,  and 
he  said,  ^^I  would  not  pay  imion  wages." 

Q.     What  else  was  said,  if  anything? 

A.     I  believe  that  was  all  that  was  said. 

Q.  Now,  did  you  talk  to  Mr.  Martini  after  that^ 
or  prior  to  [570]  that  time,  or  at  any  time  in  your 
presence  did  INIr.  Martini  discuss  the  union? 

A.  Well,  one  time  about  three  weeks  before  the 
lay-ofF  he  stopped  Lila  Layman  and  myself  as  we 
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wvn^  coinin,!;'  hack  into  the  plant  afier  Inncli — we 
liad  IxTii  out  to  the  union  ear — and  lie  asked  us  if 
w(>  were  g'oing'  steady  with  Charlie,  one  of  tlu^  or- 
ganizers, and  we  said  yes,  taking  it  as  a  joke  when 
he  said  it,  and  he  laughed  and  ho  said,  well,  he 
said,  better  be  careful,  and  he  said  wateh  out^  he's 
a  tough  character. 

Q.     And  can  you  tell  us  who  Charlie  is? 

kA.     Well,  he's  one  of  the  union  organizers. 
Q.     Do  you  know  his  last  name? 

A.  Ciolina  or  something  like  that.  I  am  not  just 
definitely  vsure  how  you  pronounce  it. 

Q.  "VAHiere  were  you  coming  from  at  the  time 
that  you  talked  to  Mr.  Martini? 

A.  We  were  coming  back  from  the  imion  car, 
which  was  parked  off  the  road,  just  before  you  get 
to  the  parking  lot. 

Q.  You  say  off  the  road;  is  that  at  the  Sagu 
plant?  A.     Yes. 

Q.  And  Avhere  was  Mr.  Mai-tini  when  you  talked 
to  him? 

A.     He  was  standing  just  outside  the  plant  door. 

Q.     Was  anybody  with  Mr.  Martini  at  the  time? 

A.     Yes,  but  I  don't  recall  who. 

Q.  Is  he  present  in  the  hearing — was  he  present 
in  the  hearing  room  at  all  today?  A.     No. 

Q.  Wha>t  was  your  purpose  in  going  out  to  the 
car  where  the  organizers  were? 

A.     Find  out  more  about  the  union. 

Q.  Was  any  other  union  organizer  out  there  be- 
sides Charlie  Ciolina,  if  you  know? 
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A.  Yes;  his  first  name  is  Jack,  but  I  can't  re- 
call his  last  name. 

Q.    Will  you  tell  us  what  time  of  day  this  was? 

A.     Noon. 

Q.     Was  it  during  the  lunch  period? 

A.    Yes. 

Q.  Now,  before — ^af ter  that,  or  at  any  other  time, 
did  Mr.  Martini  discuss  the  union  with  you,  or  did 
he  say  anything  about  the  im.ion  in  your  presence? 

A.  Well,  Yarious  other  times  I  have  heard  him 
make  the  same  remarks  that  he  had  made  before 
about  shutting  the  plant  down  before  going  union. 

Q.  Do  you  recall  when  these  various  other  times 
were,  to  the  best  of  your  recollection  today? 

A.  Not  exactly ;  it  would  be  from  about  the  two 
week  period  on  up  until  the  lay-off,  throughout  that 
period. 

Q.  That  would  be  two  weeks  from  the  time  of 
the  lay-off,  up  until  the  time  of  the  lay-off,  is  that 
it?  [572] 

A.  Yes,  two  Aveeks  before  the  lay-off  up  till  the 
time  of  the  lay-off. 

Q.  Do  you  recall  what  time  of  day  it  was  that 
Mr.  Martini  said  that,  to  the  best  of  your  recol- 
lection today? 

A.     No,  I  can't  recall  the  time. 

Q.  Do  you  recall  who  else,  if  anybody,  was  pres- 
ent at  the  time? 

A.  All  I  know,  I  can  remember,  is  that  there 
was  groups  of  people  there,  but  what  their  names 
were,  I  can't  remember. 
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Q.     Was  aiiy))ody  witJi  you  at  the  time*? 

A.  That  one  time  I  know  Li  hi  T^ayman  was  with 
me.  The  other  times  I'm  not  sure  who. 

Q.  What  was  the  last  day  on  which  you  worked 
for  tlie  company?  A.     October  15th,  '54. 

Q.     What  occurred  on  that Strike  that. 

Was  there  a  meeting  held  on  October  15th,  1954? 

A.     Yes. 

Q.  Arid  were  employees  named  who  were  to  be 
retained  and  those  who  were  not  to  come  to  work? 

Mr.  Berke :  Just  a  moment.  I  move  to  strike  that 
on  the  ground  that  the  question  is  leading  and  sug- 
gestive. 

Mr.  Magor:     I  withdraw  the  question. 

Q.  (By  Mr.  Magor)  :  Why  didn't  you  return  to 
work  on  the  following  working  day  after  October 
15th?  A.      Becanse  I  was  laid  off.  [573] 

Q.  I  see.  I  show  you  General  Counsel's  Exhibit 
31  in  evidence,  Miss  Russell,  and  I  ask  you  if  you 
have  ever  seen  a  button  similar  to  that  before? 

A.    Yes,  I  have. 

Q.    Did  you  ever  have  one? 

A.     Yes,  I  wore  a  couple  of  them. 

Q.    You  w^ore  a  couple  of  them?  A.    Yes. 

Q.     Where  did  you  wear  them? 

A.     On  the  collars  or  lapels  of  my  shirt. 

Q.  Were  the  collars  and  lapels  of  your  shirt  out- 
side any  outer  garment? 

A.     Yes,  outside  of  the  apron. 

Q.     The  button  was  in  plain  sight,  is  that  it? 

A.    Right. 
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Q.    Did  you  wear  it  at  work?         A.    Yes,  I  did. 

Q.  Do  you  recall  when  it  was  that  you  received 
a  union  button? 

A.  I  received  it  at  a  committee  meeting,  the 
night  of  the  13th,  and  I  wore  it  the  14th  and  the 
15th. 

Q.  And  are  you  referring  to  the  montli  of  Oc- 
tober? A.     October,  excuse  me. 

Q.  And  did  you  observe  the  other  employees  on 
the  day  shift  on  October  14th  and  15th,  1954? 

A.     Yes.  [574] 

Q.  What,  if  anything,  did  you  observ-e  about 
those  employees? 

A.  I  noticed  that  ahnost  all  of  them  were  wear- 
ing the  same  buttons  that  I  was  wearing. 

Q.    And  you  are  referring,  are  you  not,  to 

A.     To  the  day  shift.  [575] 
***** 

Q.  All  right.  Now,  after  the  election,  after  the 
lay-off  of  October  15th,  1954,  at  any  time  after  that 
did  you  go  out  to  the  company? 

A.     Would  you  ask  that  again,  please? 

Q.  Yes,  I  will.  After  you  were  laid  off  on  Octo- 
ber the  15th,  1954,  after  that  date  did  you  at  any 
time  go  out  to  the  company  and  talk  to  any  repre- 
sentative of  management?  A.     Yes. 

Q.  Can  you  tell  us  when  it  was,  to  thc^  l)est  of 
your  recollection? 

A.  Well,  it  was  about  two  weeks  later,  on  a 
Monday  morning. 
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Q.  And  can  you  tell  us  about  what  time  of  day 
it  was? 

A.     Approximately  around  ten  in  the  momini^. 

Q.  Will  you  tell  us  who  was  with  you,  if  any- 
body? A.     Lila  Layman.  [577] 

Q.  Will  you  tell  us  who  you  saw,  what  re])re- 
sentativo  of  the  company? 

A.     Yes,  we  spoke  with  Mr.  Martini. 

Q.     And  where  were  you  talking  to  Mr.  Martini? 

A.     In  the  warehouse. 

Q.  Was  anybody  else  present  with  him  at  the 
time  ? 

A.     Not  at  that  time  we  spoke  to  him,  no. 

Q.  Now,  will  you  tell  us  to  the  best  of  your 
recollection  today  what  was  said  and  who  said  it. 

A.  Well,  we  walked  up,  both  of  us,  telling  him 
that  we  were  looking  for  Avork,  and  wondering  if 
they  needed  any  help,  and  he  said,  at  that  particu- 
lar time  no,  but  they  would  later  on,  and  he  also 
told  us  that  he  would  hire  back  the  girls  that  had 
been  laid  off  before  putting  on  new  help;  and  he, 
at  the  same  time,  made  the  remark  that  the  unions 
were  no  good  anywhere  in  the  United  States  as 
far  as  canneries  were  concerned,  but  if  it  would 
have  been  a  big  industry  such  as  the  automobile 
industry  it  would  be  fine ;  and  he  also  said  that  we 
should  have  thought  it  over  seriously  before  jump- 
ing into  this  union  deal,  and  we  told  him — or,  Lila 
Layman  told  him  that  we  had. 

Q.     What  did  he  say  to  that,  if  anything? 

A.     I  don't  recall  him  saying  anything  to  that. 
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He  had  also  at  the  same  time  asked  us  what  our 
addresses  were,  and  we  told  hun,  and  he  asked 
about  our  phone  numbers  and  we  told  him  that  he 
had  that  in  the  office,  and  he  said  all  right.  [578] 

Q.     "What,  if  anything  else,  was  said? 

A.  And  that^s  about  all,  to  the  best  of  my  knowl- 
edge. 

Q.  Did  you  ever  receive  a  call  from  the  Com- 
pany to  go  back  to  work?  A.     N"o,  I  did  not. 

Q.  Directing  your  attention  to  the  season  of 
1955 Strike  that. 

Since  that  time,  have  you  ever  gone  out  and 
looked  for  work  at  Sebastopol  Apple  Growers 
Union  ? 

A.     Yes,  I  have. 

Q.    When  was  that?        A.     That  was 

Q.     As  best  you  can  recall. 

A.     During  the  month  of  June,  '55. 

Q.     Did  you  see^ Strike  that. 

Do  you  recall  when  it  was  in  June,  1955,  that 
you  went  out,  what  day? 

A.  Not  exactly,  but  I  would  say  it  was  some- 
where aroTmd  the  15th,  or  perhaps  a  few  days  later. 

Q.    Was  anybody  with  you  at  the  time? 

A.     Yes. 

Q.     Who  was  with  you? 

A.  Oh,  Eva  Lee  and  Lila  Layman,  Nora  Ames, 
Valerie  Cuttress,  I  believe  the  name  is. 

Trial  Examiner:     ITow  do  you  s])ell  that?  [579] 

The  Witness:    Valerie?  [580] 

•K-      -X-      *      -X-      * 
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Mr.  Karasick:  Mr.  Exainiiiei-,  as  the  resuH  of 
an  off-tlie-record  discussion,  Counsel  for  ilic  (len- 
eral  Counsel  and  Couusc^l  for  the  Resjiondent 
hereby  stipulate  and  agi-ee  with  respect  to  the  fol- 
loAving  dates  conceminc;  the  Re]^resentation  case 
which  is  part  of  this  consolidated  proceedings^ 
known  on  the  Official  Docket  of  the  Board  as 
20-RC-2367 ;  mth  respect  to  that  matter,  it  is  hereby 
stipulated  that  the  Petition  was  filed  by  the  Union 
in  this  case  on  August  17th,  1954,  hearing  was  held 
with  respect  to  that  Petition  on  September  19th, 
1954;  the  Board  issued  its  decision  and  direction 
of  election  on  October  4th,  1954,  and  the  election 
was  conducted  on  October  19th,  1954. 

Is  that  a   correct   statement,   and   does    Counsel 

so  stipulate? 

Mr.  Berke:     So  stipalated. 
***** 

Cross  Examination — (Resimied) 

Q.  (By  Mr.  Berke):  Miss  Russell,  you  first 
went  to  work  for  Sagu  last  year  on  either  July 
23rd  or  July  24th?  A.     Yes.  [586] 

Q.  And  that  was  the  first  time  you  ever  worked 
for  the  Company?  A.     That's  correct. 

Q.  The  cannery  was  in  full  operation  at  the 
time  you  went  to  work,  was  it  not?  A.     Yes. 

Q.  Now,  you  worked  for  a  period  of  time  on  the 
night  shift,  is  that  right?  A.     Yes. 

Q.     For  how  long,  do  you  know? 

A.  Oh,  from  the  time  I  started  until  about  the 
10th— from  the  10th  to  the  13th  of  September. 
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Q.  You  mean  from  about  July  23rd  or  24tli  to 
September  10th  or  13th?  A.     That's  right. 

Q.  And  then  you  transferred,  at  your  request, 
to  the  day  shift?  A.     That's  correct. 

Q.  And  was  this  request  to  transfer  to  the  day 
shift  because  you  didn't  like  Mrs.  Herrerias,  the 
floorlady  on  the  night  shift? 

Mr.  Magor:  Objected  to  on  the  ground  it  is  im- 
material. 

Trial  Examiner :    Well,  I  don't  know. 

Mr.  Berke:    Bias  and  prejudice. 

Trial  Examiner:     I  will  hear  it.    [587] 

A.    Well,   that  was   one  reason. 

Q.  (By  Mr.  Berke) :  Yes.  And  you  worked  on 
the  day  shift  until  October  the  15th?  A.    Yes. 

Q.  When  there  was  a  change  from  two  shifts  to 
one  shift?  A.     That  is  correct. 

Q.  Now,  as  I  understand  it,  there  was  a  con- 
versation some  time  when  you  had  your  break,  and 
this  took  place  near  the  benches  in  front  of  the 
lounge?  A.    That's  right. 

Q.  Do  you  know  when  that  conversation  took 
place  ? 

A.     I  can't  recall  what  night  it  was. 

Q.  It  was  while  you  were  on  the  day  or  night 
shift?  A.     The  night  sliift. 

Q.  And,  as  I  imderstand  it,  you  don't  recall 
how  that  conversation  started?  A.     No,  T  don't. 

Q.  You  don't  recall  whether  somebody  asked  a 
question  of  Mrs.  Herrerias  or  juet  how  it  got 
started?  A.     No.  [588] 

*     -x-     -^     ^     * 
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ii  witness  callod  hy  and  on  Ix^haU'  of  tJio  General 
Connsely  ))ein.i;-  first  dnly  swoi'ii,  was  examined  and 
testified  as  follows: 

Direct  Examination 

•3e      *      *      -X-      * 

Q.  (By  Mr.  Karasick)  :  Mrs.  Bate,  did  yon,  last 
season,  work  for  Sebastopol  Apple  Growers  Union? 

A.     Yes. 

Q.  Do  yon  remember  when  yon  l>e^f^an  work 
there?  A.     In  Jnly. 

Q.     And  what  was  yonr  job?  A.     Sorter. 

Q.     On  what  shift?  A.     The  night  shift. 

Q.     And  who  was  yonr  lioorlady? 

A.     Ella  Herrerias. 

Q.  After  yon  came  to  work  at  the  Company,  did 
yon  sign  a  Union  anthorization  card?  A.     Yes. 

Q.     Do  yon  remember  when  yon  signed  it? 

A.     In  Augnst.  [597] 

•K-      -X-     -X-      -Jf      * 

Q.  (By  Mr.  Karasick)  :  Except  for  the  matter 
which  appears  on  that  card  in  ink,  was  the  card 
yon  signed  the  same  as  the  card  I  show  yon  as 
General  Connsel's  Exhibit  28?  A.     Yes. 

Q.  ISTow,  do  yon  remember,  were  yon  at  the 
plant  at  the  time  there  w^as  a  lay-off  of  employees 
and  rednction  to  one  shift,  on  October  15th,  1954? 

A.    Yes. 

Q.  Did  yon  attend  a  Union  meeting  shortly  prior 
to  that  date?  A.    Yes. 

Q.     Do  yon  remember  the  date  of  the  meeting? 
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A.     Octol^er  the  13th. 

Q.  At  that  meeting  did  you  see  a  list  of  Union 
members  who  were  employees  of  the  Sebastopol 
Apple  Growers  Union?  A.     Yes. 

Q.     Did  you  secure  a  copy  of  that  list? 

A.    Yes. 

Q.     In  what  manner? 

A.     I  walked  up  to  the  desk  and  took  it. 

Q.  Did  anyone  see  you  take  it,  as  far  as  you 
know?  A.     No. 

Q.    What  did  you  do  with  it  after  you  took  it? 

A.     I  put  it  in  the  car. 

Mr.  Berke:     She  what?  [598] 

Mr.  Karasick:     She  put  it  in  the  car. 

Q.     (By  Mr.  Karasick)  :     In  your  car? 

A.    Yes. 

Q.    What  part  of  the  car? 

A.     In  the  glove  compartment, 

Q.  Now,  after  that,  did  you  give  the  list  to 
anyone  ?  A.     Yes. 

Q.     To  whom?  A.     Ella  Herrerias. 

Q.     "Wlien  did  you  give  it  to  her? 

A.     The  night  of  the  14th.  [599] 
***** 

Q.  (By  Mr.  Karasick)  :  Now,  you  say  you  gave 
this  list  to  Mrs.  Herrerias  on  the  night  of  the  14th  ? 

A.    Yes. 

Q.  Do  you  remember  about  the  time  of  day  it 
was,  or  night?  A.     I  think  nround  8:30. 

Q.    Where  were  you  at  the  time? 

A.     On  the  belt. 
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Q.     And   was  anyone   else   present,    immediately 
present,  lliat  could  overli(»ad  the  conversation? 

A.    No. 

Q.     Did  Ella  Herrerias  come  np  to  you,  or  did 
you  come  up  to  her?  A.     She  came  up  to  me. 

Q.    What  did  she  say? 

A.     She  wanted  to  laiow  what  was  new  and  if  I 
lieard  anything. 

Q.     What,  if  anything,  did  you  say? 

A.     I  told  her  I  had  something  for  her. 

Q.     All  right.   What  happened  then,   what  w^as 
said  or  done? 

A.     She  said,  '^Good.'^  I  said  it  was  iii  the  car, 
I  would  get  it  for  her. 

Q     Now,  w^here  w^as  your  car? 

A.     Across    the    railroad    tracks,    by    Mr.    Mar- 
tini's office. 

Q.     And  what  did  you  do  then?  Did  you  go  over 
to  the  car  and  get  it?  A.    I  did.  [600] 

Q.     And  did  she  come  wdth  you?  A.     No. 

Q.     I  see.  Where  was  she? 

A.     She  waited  around  the  belt. 

Q.     Did  you  come  back? 

A.     Did  I— Pardon  me? 

Q.     Did  you  come  back  to  the  belt  then  with  the 
list?  A.     Part  Avay  to  the  belt. 

Q.     Then  what  happened  ? 

A.     I  gave  it  to  her. 

Q.     Now  w^here  was  she  w^hen  you  gave  it  to  her? 

A.     Standing  by  some  boxes. 

Q.    Was  anyone  else  present?  A.     No. 
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Q.  Did  she  say  anything  to  you  when  you  gave 
her  this  list?  A.    Yes. 

Q.     ^Yhat  did  she  say? 

A.  She  said,  "Thanks  very  much."  She  said, 
^'I  can't  tell  you  how  much  I  appreciate  this,  and 
Mr.  Martini.'' 

Q.     Now,  at  the  meeting — Strike  that. 

I  hand  you  General  Counsel's  Exhibit  31  and  ask 
you  if  you  have  ever  seen  a  button  like  that  before  ? 

A.    Yes. 

Q.     Did  you  have  such  a  button,  or  get  one  ? 

A.     Yes.  [601] 

Q.    When?  A.     At  the  Union  meeting. 

Q.    What  date,  do  you  remember? 

A.     October  13th. 

Q.     This  same  meeting  you  are  talking  about  ? 

A.    Yes. 

Q.     Did  you  wear  the  button?  A.     No. 

Q.    What  did  you  do  with  it  after  you  got  it? 

A.     I  left  it  home. 

Q.  Now,  during  the  time  that  you  worked  there 
last  season,  did  Ella  ever  talk  to  you  about  the 
co-op  cannery?  A.     She  did. 

Q.     Do  you  remember  when  that  was? 

A.     About  a  week  or  ten  days  before  the  lay-off. 

Q.    And  where  were  you  at  the  time  ? 

A.     On  the  belt. 

Q.     Anyone  else  present?  A.     Yes. 

Q.     Who?  A.     Ernestine  Hack. 

Q.    And  who  was  she? 
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A.     She  is  a  sorter  across  from  \\w. 

Q.     Same  job  you  had?  A.    Yes.  [(;02] 

Q.     And  was  she  working  across  iliis  belt? 

A.    Yes. 

Q.     Ts  it  a  moving  belt?  A.     Yes. 

Q.  Wliat  was  it  that  Ella  said  to  you  at  that 
time? 

A.  She  said,  *^If  this  jol^ce  goes  Union,  we  are 
going  to  close  it  doAvn,  already  six  weeks  of  apples 
went  to  the  co-op  cannery  on  accoimt  of  the 
Union. '^ 

Q.  Now,  did  Ella  ever  talk  to  you  about  any  list 
of  i)eople  ?  A.    Yes. 

Q.     Do  you  remember  when  tliat  was  ? 

A.    A  few  days  before  the  lay-off. 

Q.     And  where  were  you  at  that  time? 

A.     On  the  belt. 

Q.     Anyone  else  present?  A.    Yes. 

Q.    Who  ?  A.    Ernestine  Hack. 

Q.     AYhat  did  Ella  say  to  you  at  that  time  ? 

A.  She  said  that  she  was  making  up  a  list,  and 
that  all  the  ones  which  would  stick  mth  her  would 
be  assured  of  a  job,  otherwise  they  would  be  black- 
balled from  here  down  south. 

Trial  Examiner:    Will  you  read  me  that  answer. 

***** 

Q.  (By  Mr.  Karasick)  :  Now,  did  you  attend 
the  meeting  at  which  the  names — Strike  that. 

Did  you  attend  the  meeting  at  which  —  in  the 
warehouse  on  [607]  October  15th,  1954,  duiing 
which  the  Company  annoimced  that  it  was  laying 
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off  employees  and  would  reduce  operations  to  one 

shift?  A.    Yes. 

Q.  Was  there  a  list  of  names  read  at  that  meet- 
ing? A.    Yes. 

Q.     Was  your  name  read  on  the  list? 

A.     No — I — no. 

Q.     Did  you  listen  for  it?  A.     Yes. 

Q.     Carefully?  A.    Very  carefully. 

Q.     And  it  was  not  read  ?  A.     No. 

Q.  What  did  that  mean,  when  your  name  wasn't 
read  ? 

A.     It  meant  I  wasn't  to  perform  work. 

Q.     It  meant  you  were  laid  off  ?  A.    Yes. 

Q.  Now,  what — was  this  meeting  shortly  after 
you  came  to  work  that  night,  the  meeting  in  the 
warehouse  was  shortly  after  you  pimched  in? 

A.    Yes. 

Q.     After  the  meeting  was  over,  what  did  you  do? 

A.     I  went  home. 

Q  After  you  got  home,  did  you  receive  any — 
well,  what  [608]  happened  after  you  got  home? 

A.     Shortly  after  I  got  home  I  received  a  tele- 
phone call.  [609] 
*  *  *  *  ^ 

Q.  (By  Mr.  Karasick) :  Now,  the  next  day  did 
you  receive  any  more  phone  calls  through  this  same 
connection  ?  A .     Yes. 

Q.    Wlien  was  it  the  next  day? 

A.     About  8:e30  in  the  morning.  [611] 

Q.    Who  called  then? 
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A.  Ernestine  ITack  l>rou^^ht  over  a  note  from 
Ella,  sayini^  I  was  to  call  her. 

Q.  Now,  this  note  was  what,  what  did  it  con- 
sist of  ? 

A.  It  g'ave  Ella  Herrerias'  telephone  nnin])er  on 
a  little  pink  slip  of  paper. 

Q.  And  was  her  name  on  the  paper,  or  just  tJie 
tele]>hone  number? 

A.     Her  name  and  telephone  niunber. 

Q.     Aiid  what  did  EiTLestine  tell  you  about  that? 

A.  Ernestine  told  me  that  Ella  was  very  worried 
a])out  me  and  wanted  me  to  phone  as  soon  as  pos- 
sible. 

Q.     Did  you  phone  Ella  Herrerias  then? 

A.    I  did. 

Q.     Did  you  reach  her?  A.    Yes. 

Q.  Will  you  tell  us  what  the  conversation  was 
between  you?  A.     Yes. 

Q.     What  did  you  say  and  what  did  she  say? 

A.  She  said,  "Oh,  I'm  so  woiTied  about  you ;  why 
didn't  you  come  to  me  and  see  when  your  name^ — 
when  you  thought  your  name  wasn't  on  that  list?" 
and  she  said,  ^^Well,  you  come  up  to  the  house  and 
see  me,"  and  I  did,  I  went  up  there. 

Q.     Now,  how  much  later? 

A.    Within  an  hour.  [612] 

Q.  Was  anyone  else  present  when  you  saw  Ella 
at  her  house  then?  A.     No. 

Q.  Will  you  tell  us  what  the  conversation  was 
between  the  two  of  you  on  that  occasion? 

A.     Ella  said,  "Why  didn't  you — why  didn't  you 
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come  to  the  office?''  She  said,  ^^I  was  so  womed 
about  you,  your  name  was  on  the  list,"  and  she  said, 
"Did  you  know  you  could  get  me  into  an  awful  lot 
of  trouble  if  you  wanted  to,  because  I  confided  in 
you  an  awful  lot." 

Q.  Do  you  recall  anything  else  she  said  on  this 
occasion?  A.    Yes,  I  do. 

Q.     Would  you  relate  it,  please? 

A.  She  said  that  Mr.  Martini  did  not  trust  me 
because  my  husband  was  such  a  strong  Union  man, 
but  she  would  fix  this  up  so  that  I  could  go  back 
to  work. 

Q.     Did  she  ask  you  to  go  back  to  work? 

A.     Yes,  she  did. 

Q.    Did  she  tell  you  when?  A.    Yes. 

Q.    When  did  she  tell  you  to  go  back? 

A.     Monday. 

Q.     Did  you  go  back  the  following  Monday? 

A.     I  did. 

Q.     That  is  October  18th,  1954?  [613] 

A.    Yes,  yes. 

Q.    Were  you  put  back  to  work? 

Mr.  Berke:    October  when? 

Mr.  Karasick :    18th,  1954. 

Q.  (By  Mr.  Karasick)  :  Were  you  put  back  to 
work  ?  A.     Yes. 

Q.     Who  put  you  back  to  work? 

A.    Ella  Herrerias. 

Q.    What  job,  same  job  you  had  before? 

A.    Yes. 
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Q.  Did  you  continue  to  work  for  the  balance  of 
tliat  season  ?  A.    Yes. 

Q.  As  far  as  you  know,  were  there  any  members 
of  the  Union  still  workinc,-  in  Hk^  ])laiit  aftcM-  the 
hxy-off  of  October  15th,  1954? 

A.     Yes,  there  was.  [614] 


•K-      -K-      -K-      *      -X- 


V 


Cross  Examination     *  *  *  ^  * 

Q.  (By  Mr.  Berke)  :  At  one  time  you  and  Mrs. 
Herrerias  were  good  friends,  were  you  not? 

A.    Yes. 

Q.  And  you  and  Mrs.  Herrerias  some  months 
ago  had  quite  an  argument,  did  you  not? 

A.     No. 

Q.  And  Mrs.  Herrerias  accused  you  of  making 
false  statements  about  her  and  not  being  a  true 
friend  ?  A.     No. 

Q.     You  are  still  her  friend? 

A.     I  haven't  seen  her. 

Q.  No,  but  hoAY  long  has  it  been  since  you 
haven't  seen  her?  A.     Oh,  I  don't  remember. 

Q.  I  see.  You  were  friends,  besides  being  a  co- 
employee,  were  you  not?  A.     Pardon  me? 

Mr.  Berke:    Do  you  want  to  read  it  to  her? 
(Question  read.) 

Q.  (By  Mr.  Berke)  :  Besides  being  a  co-worker, 
you  were  a  good  friend  of  hers? 

A.     I  wouldn't  say  a  good  friend,  no. 

Q.     No?  You  aren't  today,  are  you? 

Mr.  Karasick:  Well,  I  submit,  Mr.  Examiner, 
I  know  the  purpose  of  this,  and  I  think  Counsel 
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should  have  broad  lee-way;  asking  tMs  witness^ 
opinion  on  the  strength  of  the  friendship  or  whether 
you  are  a  good  friend  or  not  is  a  distinction  of 
such  nicety  I  think  it  is  objectionable. 

Trial  Examiner:    Well,  I  will  allow  it. 

Mr.  Karasick:  All  right.  Do  you  remember  the 
question  ? 

The  Witness:    Will  you  repeat  it,  please. 

Mr.  Berke:    Will  you  read  it,  Mr.  Reporter. 
(Question  read.) 

Trial  Examiner:  Do  you  understand  the  ques- 
tion? 

The  Witness :    Yes,  I  do. 

Trial  Examiner :    Will  you  answer  it. 

The  Witness:  I  don't  see  how  I  am  going  to  an- 
swer that  question. 

Q.  (By  Mr.  Berke)  :  Do  you  mean  you  can't  or 
you  don't  want  to? 

Mr.  Karasick:  If  you  know  the  answer  to  the 
question,  answer  it,  Mrs.  Bate. 

The  Witness:     I  don't  know  the  answer.  [619] 

*  *  *  -jf  ■?(• 

Q.  (By  Mr.  Berke)  :  You  had  been  to  Mrs. 
Herrerias'  house  a  munl^er  of  times  before  October 
15th,  had  you  not?  A.     No. 

Q.     You  had  not?  A.     No. 

Q.  Had  you  been  tliere  once  l^efore  Octo1)er 
15th?  A.     No. 

Q.     Never  l)een  then^  l)efore  that  date? 

A.     Not  that  I  recall.  [625] 

*      4f      *      ^      * 
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Q.  Mrs.  Bate,  IVIr.  (Jraini — You  know  wlio  lie  is, 
don't  you?  A.     Yes. 

Q.  lie  is  one  of  tJie  representatives  of  Ijocal 
980.^  A.     Yes. 

Q.  Did  Mr.  Granii  have  a  talk  with  you  about 
that  list?  A.     No. 

Q.     Didn't  Mr.  Grami  ask  you  about  your  taking 
that  list  and  what  you  had  done  with  it? 
I     A.    Yes. 

*  *    *    *    -x- 

Q.  All  right.  And  didn't  you  at  that  time,  when 
you  were  talking  with  Mr.  Granii  about  the  list, 
deny  that  you  had  given  Mrs.  Herrerias  the  list? 

A.     Yes. 

Q.  Were  you  telling  Mr.  Grami  the  truth  at  the 
time  ? 

•5f      ^      -X-      *      * 

Q.     (By  Mr.  Berke)  :    When  was  it  you  had  this 
conversation  with  Mr.  Grami? 
A.     I  don't  remember. 
Q.     Sometime  after  October  the  15th,  was  it? 

A.     I  don't  remember.  [628] 

*  ^  *  *  * 

Trial  Examiner:  Now,  you  were  asked  on  cross 
examination  if  you  gave  the  list  to  Mrs.  Herrerias 
at  that  time  and 

Mr.  Karasick:    At  what  time,  Mr.  Examiner? 

Trial  Examiner:  At  the  time  when  she  went  to 
Mrs.  Herrerias'  house,  on  October  16th,  the  day 
after  the  lay-off. 

Mr.  Karasick:    Oh. 
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Trial  Examiner:  And  your  answer  was  you  did 
not? 

The  Witness:    Correct. 

Trial  Examiner :  Then  you  said  you  didn't  recall 
being  at  Mrs.  Herrerias'  house  on  October  16th.  Do 
you  have  any  explanation? 

The  Witness:  Yes,  I  can't  recall  all  those  dates, 
but  I  was  at  her  house  October  the  16th.  [635] 

*      4f      *      *      * 

ERNESTINE  HACK 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination  [640] 

•K-      *      *      4f      * 

Q.     (By  Mr.   Karasick) :     Mrs.   Hack,   did  you 
work  last  year  at  Sebastopol  Apple  Growers  Union  ? 
A.     Yes. 

Q.     Do  you  recall  when  you  began  work  there? 
A.     July  the  19th,  1954. 
Q.     And  what  was  your  job? 
A.     Sorting  apples. 

Q.     And  what  shift?  A.     Night  shift. 

Q.    Who  was  your  fioor  lady?  A.     Ella. 

Ella  Herrerias? 

Herrerias,  yes. 

After  you  came  to  work  for  the  Company, 
you  sign  a  Union  authorization  card? 

Yes,  I  did. 

Except  for  ihv  matter  on  i\w  card  which  is 
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signed  identical  with  General  Coiuisers  Exiiibit  28, 

which  I  now  show  you?  A.     Yes. 

Q.  Do  you  remember  the  date  you  signed  tliat 
card?  A.     August  lOtJi.  [641] 

Q.  After  you  came  to  w^ork  at  the  Company,  do 
you  remember  a  time,  any  time  when  Ella  Herrerias 
talked  to  you  ahout  the  co-op  cannery? 

A.     Yes. 

Q.     Do  you  remember  about  when  that  was? 

A.  It  was  in  October,  about  a  week  before  the 
meeting. 

Q.  And  is  the  meeting  you  are  referring  to  the 
meeting  of  October  15th,  1954,  of  the  lay-off,  when 
the  employees  were  notified  there  was  a  lay-off? 

A.    Yes. 

Q.    Where  were  you  at  the  time? 

A.     The  belt. 

Q.     Anyone  else  there  too? 

A.     The  workers. 

Q.  Besides  you  and  Ella,  was  anyone  else — was 
your  partner  on  the  belt  at  that  time? 

A.    Yes. 

Q.     Who  was  that?  A.     Erma  Bate. 

Q.  Will  you  tell  us  now,  as  well  as  you  can  re- 
call, what  Ella  Herrerias  said  to  you  about  the  co-op 
on  that  occasion  ? 

A.  Well,  she  said  we  lost  six  weeks  of  apples  to 
the  co-op  and  if  the  place  went  Union  Ave'd  close 
doATO.  [642] 

*     *      4f      -:f      * 

Q.     On  any  other  occasions  in  addition  to  the  one 
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I  have  asked  yon  abont,  while  yon  were  working 
there  last  season,  did  Ella  talk — make  any  state- 
ments abont  the  Union  that  yon  can  recall  ? 
A.     Yes.  [645] 

*     *     -Sf     -Jf     -Sf 

Q.  (By  Mr.  Karasick)  :  All  right.  Xow,  ^Yith 
the  earliest  point  of  time  that  yon  can  remember, 
with  the  statement  in  mind  that  yon  have,  when  was 
the  earliest  of  these  statements  in  terms  of  the  time 
yon  came  to  work  there?  A.     In  Sex>t ember. 

Q.  Can  yon  establish  a  date  any  closer  than 
that,  latter  half  or  middle? 

A.    Well,  abont  the  middle  of  September. 

Q.  Abont  the  middle  of  September.  T^^lere  were 
yon  at  the  time?  A.     The  belt. 

Q.     Same  place?  A.    Yes. 

Q.    Was  Emia  present  on  that  occasion? 

A.     Yes. 

Q.     Anyone  else,  to  yonr  knowledge? 

A.    No. 

Q.  What  were  the  statements  made  by  Mrs.  Her- 
rerias  on  that  occasion? 

Mr.  Berke:  I  am  going  to  object  to  that.  Let's 
get  the  conversation. 

Mr.  Karasick:    Very  well,  Connsel.  [646] 

Q.  (By  Mr.  Karasick) :  T\^iat  was  the  conver- 
sation, as  well  as  yon  can  recall  it? 

A.  Well,  anybody  that  joined  the  Union  wonld 
be  black-balled  all  the  way  down  the  line. 

Q.     This  is  what  Ella  said?  A.     Yes. 

4e    -x-    *    *    * 
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Q.  Now,  do  you  rcnuMnhci*  any  other  statcniciits 
slio  made  a))()ut  tlu^  Union  dui-ini;'  last  year's  sea- 
son? A.     No.  [647] 

Q.  Did  you  g'o  to  wovk  on  tlu^  uiC'lit  of  Octo))er 
ir)tli,  1954;  did  you  pmicli  in?  A.     Yes. 

Q.  And  was  there  a  meetinc^  held  in  the  ware- 
house that  night?  A.     Yes. 

Q.     Did  you — ^Who  told  you  a])out  that  meeting? 

A.     Well,  a  lot  of  the  workers,  and  it  was  on  the 
board. 
k    Q.     Was  your  name  read  from  the  list  of  em- 
ployees that  was  read?  A.    Yes. 

Q.    Was  EiTiia  Bate's  name  read? 

A.     I  didn't  hear  it. 

Q.  Did  you  listen  carefully  for  her  name  as  well 
as  yours  ?  A.     Yes,  I  did. 

Q.     And  you  didn't  hear  it  read?  A.     No. 

Q.  After  the  meeting  was  over,  did  you  go  back 
to  work?  A.     Yes. 

Q.  After  you  had  gone  back  to  work,  did  Ella 
Herrerias  come  and  talk  to  you  ?  A.     Yes. 

Q.     About  how  long  after  you  got  back  to  work? 

A.     About  an  hour. 

Q.     And  was  anyone  else  present  at  the  time? 

A.     Well,  the  workers,  the  men. 

Q.     The  diunpers  and  stackers  around?  [648] 

A.    Yes. 

Q.  But  anyone  immediately  present  at  the  con- 
versation? A.     No. 

Q.  Will  you  tell  us  as  well  as  you  now^  can  recall 
what  you  said  and  she  said  on  this  occasion?: 
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A.  Well,  she  came  out  and  wanted  to  know 
where  Erma  was  and  I  said,  ^^I  don't  know,  she 
took  off,"  and  some  man  spoke  up  and  said 


Mr.  Berke:     Wait  a  minute.  That's  outside 

Trial  Examiner:    Wait. 

Mr.  Karasick:    All  idgiit. 

Q.  (By  Mr.  Karasick)  :  I  think  you  can  go  on 
now,  if  you  will. 

A.  She  came  out  to  the  belt  and  asked  where 
Erma  was,  and  I  says,  well,  I  think  she  took  off,  and 
some  man  spoke  up  and  said  she  did,  he  seen  her 
leave ;  and  she  asked  me  where  she  went,  and  I  said 
she  was  mad  because  her  name  wasn't  called.  So  she 
says,  well,  I  know  it  was  called,  because  I  asked  for 
her,  and  so  then  she  said  she  was  g^oing  to  the 
office ;  she  went,  came  back  in  about  a  half  hour  or 
so  and  showed  me  her  name  was  on  the  list. 

Q.  She  showed  you  a  list  on  which  Enna's  name 
was  listed?  A.    Yes.  [649] 

Cross  Examination 

Q.  (By  Mr.  Berke)  :  Mrs.  Hack,  you  say  that 
you  went  to  work  for  Sagu  the  first  time  on  July 
19th,  1954?  A.     Yes. 

Q.     And  that  was  on  the  night  shift? 

A.    Yes. 

Q.    You  are  certain  of  that  date,  are  you  ?  [658] 

A.     Yes,  yes, 

Q.  Are  you  as  certain  of  tlie  conversation  that 
you  have  related  that  took  place  between  Mrs. 
Bate  and  Mrs.  Herrerias  and  yourself,   at  which 
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you  listened  or  heard,  as  you  are  of  tlie  date  you 

went  to  work?  A.     Yes. 

•x-    *    *     *     * 

Q.  (By  Mr.  Berke)  :  Do  you  recall  how  many 
conversations  Mrs.  Herrerias  had  with  Mi-s.  l>ate 
while  you  were  present?  A.     No. 

Q.    Was  there  more  than  one? 

A.     I  really  didn't  pay  any  attention.  [659] 


*  *  *  *  -x- 


Q.  As  1  understand  it,  you  saw  Mrs.  Bate's  name 
on  the  list  of  employees  that  were  to  be  retained 
on  the  single  shift,  is  that  correct?  [660] 


*  *  *  *  * 


A.     Yes. 

Q.  (By  Mr.  Berke) :  Mrs.  Herrerias  showed 
you  that  list  on  the  night  of  October  15th,  is  that 
right?  A.     Yes.  [661] 


^f     *     *     -jf      x- 


Q.  (By  Mr.  Berke)  :  Are  you  and  Mrs.  Bate 
friends,  besides  being  co-workers?  A.     Yes. 

Q.     You  visit  at  each  other's  home? 

A.    Yes. 

Q.  Have  you  talked  this  matter  over  between 
you?  A.    No. 

Q.    Not  at  all?  A.    No. 

Q.  You  didn't  discuss  whether  there  was  going 
to  be  a  hearing  involving  the  Company  that  you 
worked  for?  A.     No. 

Q.  And  you  discussed  nothing  about  Ella  Her- 
rerias and  what  she  was  supposed  to  have  said  to 
you  and  to  Mrs.  Bate?  A.    No. 
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Q.     Didn't  discuss  this  with  anyone? 
A.     No. 

Q.  Not  even  with  representatives  of  the  Na- 
tional Lal3or  Relations  Board '^  A.    Well,  yes. 

*  *  *  *  *    [663] 

LILA  MAE  LAYMAN 

called  as  a  witness  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows:  [667] 

Direct  Examination 

*  *  -x-  -)f  * 

Q.  (By  Mr.  Magor)  :  During  the  time  that  you 
were  working  for  Sagu  or  Molino,  did  you  sign 
any  Union  authorization  card?  A.     Yes. 

Q.  Do  you  recall  when  it  was,  to  the  best  of 
your  recollection? 

A.  All  I  can  tell  you  is  that  it  was  some  time 
in  August. 

Q.  Can  you  tell  us  how  long  it  was  after  you 
were  first  employed  that  you  signed  one? 

A.     I  would  say  approximately  two  weeks. 

Q.  I  show  you,  Mrs.  Layman,  General  Counsel's 
Exhibit  No.  28  in  evidence  and  I  ask  you  to  look 
at  that  very  carefully.  Now,  [669]  overlooking 
the  writing  on  General  Counsel's  Exhibit  2(S,  which 
is  put  in  there  by  pen,  is  this  similar  to  the  card 
that  you  signed?  A.     Yes. 

Q.  What  did  you  do  with  the  card  that  you 
signed,  Mrs.  Layman?  A.     I  mailed  it  in. 

Q.     And  you  mailed  it  in  to  whom? 
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A.     The  Union. 

Q.     The  Teamsters,   Local  980?  A.     Yes. 

Q.  What  miion  activities,  if  any,  did  you  en- 
gage in  \vhil(^  you  were  employed  l)y  8agu  or 
Molino  ? 

A.  Well,  I  helped  the  girls,  I  tried  to  get  some 
of  the  girls  to  sign  pledge  cards. 

Q.  And  when  you  refer  to  pledge  cards,  are  you 
referring  to  General  CounseFs  Exhibit  28 '^ 

A.    Yevs. 

Q.     And  when  was  that,  that  you  did  that? 

A.     All  the  time  I  was  working  at  Molino. 

Q.     And 

Trial  Examiner:  Excuse  me.  Do  you  mean  that 
literally  ? 

The  Witness:  Well,  no,  wait  a  minute.  I  mean 
w^hile — not  while  I — not  while  I  Avas  on  the  job, 
but  before  I  went  to  work,  during  my  hmch  hour. 

Trial  Examiner:  I  am  talking  about  before  you 
yourself  became  interested  in  the  Union. 

The  Witness:    I  was  interested  in  the  Union. 

Trial  Examiner:    From  the  day  you  were  hired? 

The  Witness:     Yes. 

Trial  Examiner:  I  see.  All  right.  I  was  just 
wondering  why  the  delay  in  signing  that  ]^ledge 
card. 

Q.  (By  Mr.  Magor)  :  Were  you  on  any  Union 
committees  ?  A.    Yes. 

Q.  And  do  you  recall  what  Union  committees 
you  were  on,  or  committee? 
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A.  I  don't  quite  understand  what  you  mean  by 
that. 

Q.  Well,  let's  get  at  it  this  way:  When  were 
you  on  a  Union  committee,  to  the  best  of  your  recol- 
lection, how  long  after  you  went  to  work  there? 

A.     Shortly  after  I  signed  the  pledge  card. 

Q.  When  you  say  shortly  after,  would  it  have 
been  a  matter  of  days  or  a  week  or  what? 

A.  I  can't  remember  how  long  it  was  after,  but 
it  was  only — I'd  say  not  over  a  week  or  so  at  the 
most. 

Q.  And  who  asked  you  to  be  on  the  Union  com- 
mittee? A.     Bill  Grami. 

Q.    And  who  is  Bill  Grami,  to  your  knowledge? 

A.     He  is  the  organizer  in  the  Sebastopol  area. 

Q.  Where  were  you  at  the  time  that  Bill  Grami 
asked  you  to  be  [671]  on  the  Union  committee? 

A.     On  my  way  home  from  work. 

Q.  And  was  this  the  day  shift  or  night  shift 
committee,  if  you  know?  A.     Day  shift. 

Q.  To  your  knowledge,  was  it  the  original  com- 
mittee? A.     Yes. 

Q.  Can  you  tell  us  to  the  best  of  your  recollec- 
tion today  who  the  other  members  of  the  committee 
were? 

A.  Mr.  and  Mrs.  Storey,  Mr.  and  Mrs.  Lee, 
Mary  Russell,  I^eanor  Johnson,  Lena  Ameral  and 
myself.     There  were  more  but  I 

Q.     You  don't  recall  the  names?  A.     No. 

Q.     What  are  the  first  names,  if  you  know,  of 


Sehastopol  Apple  Groivers  Union  439 

(Testimony  of  Lila  Mae  Layman.) 

Mr.   and  Mrs.   Storey?     Do  you  know  tlieii*   first 

names  ?  A.     Yes. 

Q.     Will  you  give  them  to  us,  please? 

A.     Oriee  Storey  and  Clarence  Storey. 

Q.  Now,  do  you  know  the  first  names  of  Mr. 
and  Mrs.  Lee?  A.    Yes. 

Q.     Will  you  give  them  to  us,  please? 

A.     Eva  Lee  and  Leonard  Lee. 

Q.  Now,  did  you  know  Mrs.  Storey  when  she 
was  working  at  the  cannery?  [672]  A.     Yes. 

Q.     Did  you  know  that  she  was  discharged? 

A.    Yes. 

Q.  Before  she  was  discharged,  was  there  an  inci- 
dent involving  a  group  of  w^omen  wanting  to  talk 
to  Mr.  Martini  ?  A.     Yes,  there  was. 

Q.     Do  you  recall  when  that  was? 

A.     I  don't  recall  the  date,  no. 

Q.  Do  you  recall  how  long  it  was  before  Mrs. 
Storey  was  discharged? 

A.  Couldn't  have  been  over  three  or  four  days, 
I  don't  think;  I'm  not  sure. 

Q.     That  is  the  best  of  your  recollection? 

A.    Yes. 

Q.  Will  you  tell  us  w-hat  occurred  on  that  date, 
to  the  best  of  your  recollection? 

A.  The  Union  organizers  were  out  on  the  high- 
way talking  over  the  loudspeaker. 

Q.  Do  you  know  who  the  Union  organizers  were 
at  that  time?  A.    Yes. 

Q.     Who  were  they? 


440        National  Labor  Relations  Board  vs, 

(Testimony  of  Lila  Mae  Layman.) 

A.  Bill  Grami,  Charlie — here  we  go  again — 
Ciolino  or  something. 

Q.     Is  it  Charlie  Ciolino?  A.     Yes.   [673] 

Q.     And  where  on  the  highway  were  they? 

A.  Well,  they  were  parked  out  in  front  of  the 
plant  on  the  highway. 

Q.  To  the  best  of  your  recollection,  where  were 
you  at  the  time?  A.     Talking  to  them. 

Q.  And  what  time  of  day  was  it,  to  the  ])est  of 
your  recollection,  Mrs.  Layman? 

A.     It  was  during  our  lunch  hour. 

Q.     And  tell  us  what  occurred. 

A.  Well,  we  were  asked  to  go  in  and  ask  Mr. 
Martini  if  he  would  consent  to  meeting  with  the 
committee  and  the  organizers,  and  have  a  talk  with 
us,  to  find  out  if  he  would  consent  to  us  having  an 
election  at  the  plant. 

Q.     So  what  did  you  do  then,  if  anything? 

A.     We  went  back  in. 

Q.  When  you  say  "we,"  who  are  you  referring 
to? 

A.  Well,  w^e  decided — Mary  Russell  and  Orice 
Storey  and  myself. 

Q.     Tell  us  what  you  did. 

A.  We  decided  that  it  would  be  best  not  to  go 
in  by  ourselves,  so  we  stopped  and  askc^d  some  of 
the  other  women  if  they  would  go  with  us. 

Q.     Do  you  recall  who  the  other  women  were? 

A.     Everyone  that  worked  there.  [674] 

Q.     And  was  this  during  the  lunch  hour? 

A.    Yes. 
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Q.  Tell  us  what  happened,  and  what  did  you  do 
then? 

A.  We  got  inside  the  plant  and  I  went  up  and 
knocked  on  the  door  of  Mr.  Martini's  office,  and 
Mr.  Duckworth  came  out  and  said  that  Mr.  Martini 
was  busy,  tliat  he  wouldn't  talk  to  us  right  now. 

Q.  When  you  went  up  and  knocked  on  the  door, 
what  door  are  you  referring  to? 

A.     Mr.  Martini's  office. 

Q.     And  where  is  that  located? 

A.     It  is  upstairs  by  the  lab. 

Q.  And  who  is  Leonard  Duckworth,  to  your 
knowledge? 

A.     Well,  I  know  we  took  orders  from  him. 

Q.  What  did  you  do  then,  after  talking  to  Mr. 
Duckworth?  A.     I  went  back  downstairs. 

Q.     Where  were  the  other  women? 

A.  They  were  down  there  at  the  foot  of  the 
stairs. 

Q.     What  occurred  then,  if  anything? 

A.  Well,  none  of  us  punched  back  in  for  our 
lunch  hour  to  go  back  to  work,  we  wanted  to  talk 
to  Mr.  Martini  first,  and  we  had  told  Mr. — some- 
one told  Mr.  Duckworth — ^I'm  not  sure  who  it  was — 
that  we  w^ould  go  back  to  work  as  soon  as  he  would 
come  down  and  talk  with  us.  So  then  he  came 
down  and  talked  with  us.  [675] 

Q.     Wlio  came  down?  A.    Mr.  Martini. 

Q.  And  did  you  observe  who  was  with  him  at 
that  time?  A.     Leonard  Duckworth. 

Q.     Was  anybody  else? 
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A.     No,  not  that  I  know  of. 

Q.  And  will  you  tell  us  what  was  said  at  that 
time,  to  the  best  of  your  recollection,  and  tell  us 
who  said  it. 

A.  Well,  Mrs.  Storey  and  myself  were  both  talk- 
ing. We  asked  him  if  he  would  consent  to  meeting 
with  us. 

Q.  When  you  say  you  asked  him,  who  are  you 
referring  to?  A.     Mr.  Martini. 

Q.     What  did  he  say,  if  anything? 

A.     He  said  no.    So  we  went  back  to  work. 

Q.     Was  anything  else  said,  to  your  recollection? 

A.     Not  that  I  can  remember. 

Q.  I  see.  Did  you  see  Mr.  Martini  after  tliat  on 
that  day?  A.     Yes. 

Q.  And  will  you  tell  us  the  circumstances  imder 
which  you  saw  Mr.  Martini  on  that  day? 

A.  Mr.  Duckworth  came  to  my  machine  and  told 
me  that  I  was  wanted  in  the  office. 

Q.     What  did  you  say,  if  anything? 

A.  I  said  O.K.  and  shut  my  machine  off  and 
went  with  him. 

Q.  I  see.  Will  .you  tell  us  what  time  of  day  it 
was,  to  the  [676]  best  of  your  recollection? 

A.  As  far  as  I  can  remember,  it  was  about  a 
half  hour  before  quitting  time,  twenty  minutes  or 
something  like  that. 

Q.  And  did  you  go  with  Mr.  Duckworth  at  that 
time  ?  A.    Yes. 

Q.     Where  did  you  go? 

A.     We  started  for  the  office  but  —  I   can't  re- 
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member  jnst  wliere  it  was,  wo — Mrs.  Storey  joined 

us. 

Q.     Did  Mrs.  Storey  join  you?  A.     Yes. 

Q.  Tell  us  what  occurred  tlien ;  wliat  did  you  do 
then? 

A.     Then  we  went  on  up  to  his  office. 

Q.  When  you  say  "we/'  w^ho  are  you  referring 
to? 

A.     Mrs.  Storey,  Mr.  Duckw^orth  and  myself. 

Q.     Will  you  tell  us  what  office  you  w^ent  to? 

A.     Mr.  Martini's  office. 

Q.     And  where  is  that  located? 

A.     Ustairs. 

Q.     Upstairs  where? 

A.     By  the  lab  is  all  I  can  tell  you,  in  the  plant. 

Q.  I  see.  And  when  you  got  into  Mr.  Martini's 
office,  was  Mr.  Martini  there?  A.    Yes. 

Q.  Have  you  identified  all  the  persons  who  were 
present  at  that  time?  [677]  A.     Y^es. 

Q.  Will  you  tell  us  now,  to  the  best  of  your 
recollection  today,  what  was  said  and  wdio  said  it? 

A.  Well,  I  do  remember  when  we  first  walked 
in  the  door  he  said  he  knew  Mrs.  Storey. 

Q.    Who  said  that?  A.     Mr.  Martini. 

'Q.     All  right,  go  ahead. 

A.  And  that  he  was  rather  surprised  at  her — I 
don't  remember  just  the  exact  words  he  used — get- 
ting involved  in  this — had  something  to  do  with  the 
Union.  Anyway,  being  she  had  always  been  such 
a  good  worker,  he  was  surprised  at  her,  and  then 
he  said  he  didn't  know  me,  but  that  he  was  getting 
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to  know  me,  and  he  told  us  that  we  had  better  think 
it  over  very  carefully  before  we  got  ourselves  in- 
volved in  something  we  would  be  sorry  for. 

Q.  Do  you  recall  anything  else  that  was  said  at 
that  time,  Mrs.  Layman'? 

A.  I  know  there  was  a  lot  more  said,  but  it's 
been  such  a  long  time  ago. 

Q.     Have  you  exhausted  your  recollection? 

A.     Yes. 

Q.  Was  any  mention  made  about  talking  about 
the  Union?  A.     Yes. 

Q.  Will  you  tell  us  what  was  said  in  that  re- 
gard? 

A.  He  said  that  while  we  were  working  for  him 
and  he  was  paying  [678]  us  that  he  didn't  expect 
us  to  go  around  talking  Union,  but  that  while  we 
were  on  our  own  time — I  don't  remember  just  how 
he  put  it,  ])ut  anyway  we  could  talk  Union  on  our 
own  time,  and  I  wasn't  quite  sure  what  he  had  said, 
so  I  asked  him  to  repeat  it,  and  he  repeated  it ;  and 
I  told  him  then  that  I  was  going  to  contimie  on  my 
own  time. 

Q.     What  did  he  say  to  that,  if  anything? 

A.  I  think  that  was  when  he  had  told  us  that 
we  bett(^r  think  it  over  before  we  got  ourselves  in- 
volved in  something  that  we'd — that  w(^  would  be 
sorry  for,  but  that  he  admired  our  spirits. 

Q.     Is  that  all  you  recall  of  the  conversation? 

A.    Yes. 

Q.  How  long  were  you  in  Mr.  Martini's  office  at 
that  time? 
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A.  Well,  as  close  as  I  can  recall,  I  would  say 
it  was  about  an  hour  and  twenty  minutes  or  an 
hour;  I'm  not  sure. 

Q.     Were  you  there  past  (luitting  time'^ 

A.     Yes. 

Q.  You  say  you  last  worked  for  the  Company 
on  October  15,  1954^?  A.     Yes. 

Q.  Before  that  date  did  you  have  any  conversa- 
tions, or  were  you  present  at  any  time  when  Mr. 
Martini  said  anything  about  the  Union? 

A.    Yes. 

Q.     Do  you  recall  when  it  was?  [679] 

A.     I  don't  recall  the  date,  no. 

Q.  How  long  was  it,  to  the  best  of  your  recollec- 
tion today,  before  you  were  laid  off,  before  October 
15th? 

A.  Well,  to  the  best  of  my  recollection,  it  was 
two  or  three  weeks  before  w^e  w^re  laid  oft*. 

Q.     Can  you  tell  us  where  you  were  at  the  time? 

A.     The  doorway  of  the  plant. 

Q.  And  will  you  tell  us,  to  the  best  of  your 
recollection  today,  what  time  of  day  it  was? 

A.  I'm  not  sure  wdiether  it  was  at  lunch  hour  or 
on  our  break. 

Q.     Was  anybody  with  you  at  the  time? 

A.    Yes. 

Q.     Can  you  identify  who  w^as  present? 

A.     Mary  Russell  was  with  me. 

Q.     Was  there  anybody  else  present? 

A.  There  were  other  girls  standing  around,  but 
I  don't  recall  who  they  were. 
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Q.     AVas  Mr.  Martini  there  at  the  time? 

A.     Yes. 

Q.  Was  anybody  with  Mr.  Martini,  to  your  rec- 
ollection today?  A.     Not  that  I  can  recall. 

'Q.  Can  you  tell  us  what  occurred  at  that  time, 
what  was  said  and  who  said  it? 

A.  Well,  I  don't  know  what  brought  the  subject 
up,  but  I  do  recall  that  he  said  that  he  would  close 
the  plant  down  rather  [680]  than  to  see  it  go  Union, 
because  he  couldn't  afford  to  pay  Union  wages. 

Q.  When  you  say  "he,"  who  are  you  referring 
to?  A.     Mr.  Martini. 

Q.     What  else  was  said,  if  anything,  at  that  time? 

A.     I  can't  remember  anything  else. 

Q.  Now,  during  the  time  that  you  were  working 
for  Sagu  or  Molino,  did  you  see  the  Union  repre- 
sentativ^es  out  at  the  plant  on  occasions? 

A.     Yes. 

Q.    How  often  did  you  see  them  out  there? 

A.     Every  time  they  came  out,  which 

Q.     Where — Have  you  finished?  A.     Yes. 

Q.  I  don't  want  to  interrupt  you.  Where  would 
you  observe  them,  observe  the  Union  representa- 
tives while  you  were  there? 

A.     Out  on  the  highway. 

Q.  And  did  you  at  any  time  go  out  and  talk  to 
them?  A.     All  the  time. 

Q.  Did  you  at  any  time — Did  Mr.  Martini  say 
anything  about  that  to  you? 

A.  No,  the  only  thing  he  ever  said  to  me  was 
one  day,  when  we  were  coming  back  from  the  Union 
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car  to  the  plant,  and  Charley  was  standing  out  in 
front,  and  he  asked  ns  if  we  were  going  steady  with 
Mr.  Martiiii,  and  I  said  sure.  [681] 

Trial  Examiner:    With  whom? 

The  Witness:    With  Charlie. 

Mr.  Berke:    May  we  have  Charlie's  last  name? 

Q.  (By  Mr.  Magor)  :  Was  that  Charlie  Ciolino 
again?  A.     Yes. 

Q.     Who  was  with  you  at  this  time? 

A.     Mary  Russell. 

Q.     Was  anybody  with  Mr.  Martini  at  the  time? 

A.     Mr.  Duckworth  was  standing  there  with  him. 

Q.  And  can  you  tell  us  what  time  of  day  it  was? 
I'm  referring  to  the  conversation  you  just  related. 

A.     It  was  during  our  lunch  hour. 

Q.  I  see.  Can  you  tell  us  where  it  occurred, 
where  you  were  at  the  time  you  were  talking  to 
Mr.  Martini? 

A.  At  the  doorway  of  the  plant,  just  before  you 
go  in  the  plant. 

Q.  I  see.  Can  you  tell  us,  to  the  best  of  your 
recollection  today,  when  it  was  that  this  occurred? 

A.  I  would  say  approximately  three  weeks  be- 
fore we  were  laid  off. 

Q.  .Did  you  go  to  work  the  next  working  day 
after  October  15th,  1954?  A.     No. 

Q.     Why  didn't  you  go  back? 

A.     Because  my  name  wasn't  called.  [682] 

Q.  And  when  wasn't  your  name  called,  Avas  that 
at  the  meeting  of  October  15th  ?  A.     Yes. 

Q.    Were  you  laid  off  at  that  time? 
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A.    Yes. 

Q.  On  October  the  19th,  1954,  the  National  La- 
bor Relations  Board  held  an  election  at  Sagu  or 
Molino,  the  Company;  did  yovi  vote  in  that  elec- 
tion ?  A.    Yes. 

Q.  What,  if  anything,  was  done  witli  your  bal- 
lot? A.     It  was  challenged. 

Q.  After  the  election,  did  you  return  to  the 
plant  at  any  time  after  that,  and  talk  to  any  repre- 
sentative of  management?  A.     Yes. 

Q.  Do  you  recall  when  that  was,  to  the  best  of 
your  recollection  today? 

A.  It  wasn't  very  long  afterwards,  I  would  say 
about  a  week. 

Q.     About  a  week  after  the  election? 

A.     Yes. 

Q.     Who,  if  anybody,  w^as  with  you  nt  the  time? 

A.     Mary  Russell. 

Q.  What  representative  of  management — Strike 
that.     With  whom  did  you  speak? 

A.     Mr.  Martini. 

Q.     Where  were  you  talking  to  Mr.  Martini? 

A.  Out  at  the  warehouse,  the  same  one  that  we 
got  laid  off  from. 

Q.  That  is  where  this  meeting  w^as  on  October 
the  15th?  A.     Yes. 

Q.     Same  warehouse,  is  that  it?  A.     Yes. 

Q.  Who  was  present  with  Mr.  Martini  at  the 
time,  if  anybody?  A.     No  one  that  I 

Q.  Was  anybody  with  you  and  Miss  Russell,  or 
Mary  Russell?  A.     No. 
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Q.  AV'ill  you  WW  us  now,  to  the  best  of  youi* 
reeolleetion  today,  wliat  was  said  and  who  said 
it  and  identify  the  persons  speaking. 

A.  Well,  I  asked  Mr.  Martini  if  tluM'e  was  any 
elianee  of  getting  back  on,  and  he  said  no,  that  he 
didn't  need  any  more  help  at  the  present  time,  that 
the  warehouse  was  filled  up;  and  then  lie  made  the 
remark  that  he  had  told  me  that  I  should  have 
thought  it  over  before  I  got  myself  involved  in 
something  I  would  have  been  sorry  for,  and  he  told 
us  that  the  Union  never  works  in  canneries,  m  the 
api3le  industry,  it  works  in  the  big  plants  like  GMC 
and  the  automotive  industry. 

Q.  When  he  told  you  that  you  should  have 
thought  it  over,  did  you  make  any  reply  to  that? 

A.     Yes,  I  did. 

Q.     What  did  you  say  ? 

A.     I  said,  "Oh,  I  did.''  [684] 

Q.  Did  he  say  anything  at  that  time  about  hir- 
ing women  back?  A.    Yes. 

Q.     What  did  he  say? 

A.  He  said  that  he  was  calling  the  women  back 
according  to  their  seniority,  and  that  if  he  needed 
more  help  he  would  call  us  back,  before  he  hired 
new  girls. 

Q.     And  what  else  was  said,  if  anything? 

A.  Well,  I  gave  him  my  phone  number,  my  name 
and  address. 

Mr.  Berke:    What?    What  was  that? 
(Answer  read.) 
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The  Witness:  And  he  told  ns  that  he  would  call 
us  if  he  needed  us. 

Q.  (By  Mr.  Magor) :  I  see.  Did  you  ever  re- 
ceive a  call  from  the  Company  to  go  back  to  work? 

A.     No.  [685] 

*     -x-     *     *     * 

Q.  (By  Mr.  Magor)  :  Mrs.  Layman,  during  the 
time  that  you  were  employed  by  Sagu  or  Molino, 
what  tyjje  of  job,  or  what  job  did  you  say  you  had? 

A.  Well,  when  I  first  started  I  was  a  trimmer; 
after  that  I  did  everything,  I  was  slicer,  peeler, 
specker,  trimmer,  sorter,  I  guess  that's  about  all. 

Q.  During  the  time  that  you  were  working  for 
the  Company,  did  you  ever  see  an  apple  decorated? 

A.     Yes.  [686] 

Q.     Do  you  recall  when  it  was? 

A.     I  don't  recall  just  what  date  it  was,  no,  sir. 

Q.  Did  you  see  one  decorated  on  one  date,  on 
one  occasion  or  more  than  one  occasion? 

A.     More  than  one. 

Q.  How  many  times  would  you  say  you  had  seen 
a  decorated 

A.  Well,  I  couldn't  count  the  times.  I  have  seen 
them  decorated. 

Q.  And  when  you  refer  to  decorated  apples,  will 
you  explain  for  the  Trial  Examiner's  understand- 
ing what  you  are  referring  to  or  how  the  apple 
looked? 

A.  Well,  some  of  them  had  faces  drawn  on, 
cut  on  them,  and  others  were  tied  in  ribbons,  and 
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others  were  stuck  up  on  the  uiachinery,  llic  jxn^lers; 

tlieii  tliere  was  on(^  on  i\w  bulletin  hoai'd. 

Q.  How  did  tlie  one  on  tlu^  bulletin  l)oard  look; 
can  you  describe  it,  please? 

A.  Well,  somebody  had  fixed  the  face  on  it,  ])ut 
hair  over  the  top  of  the  apple,  and  put  a  cigaret 
in  its  month. 

Q.     Did  you  ever  decorate  apples  yourself? 

A.     Yes. 

Q.     What  would  you  do  to  them? 

A.     Make  faces. 

Q.     And  how  would  you  make  the  faces? 

A.  With  a  trinuning  knife,  I'd  cut  the  eyes  and 
put  a  plug  in  [687]  for  the  nose. 

Q.  What  sort  of  a — What  would  you  use  for  a 
l)lug?  A.     A  piece  of  apple. 

Q.  And  will  you  describe  it — Have  you  finished 
describing  it?  A.     Yes. 

Q.  And  when  you  cut  the  eyes  out,  how  would 
you  cut  the  eyes  out? 

A.  Well,  you  take  your  knife  and  just  poke  a 
hole  in  it. 

Q.  Were  you  ever  warned  at  all  about  doing 
this,  by  any  floor  lady?  A.     No. 

Q.  Any  representative  of  management  ever  warn 
you  about  it?  A.     No. 

Q.  About  decorating  apples.  To  your  knowledge, 
or  in  your  presence,  was  anybody  else  ever  w^arned 
by  any  representative  of  management  about  dec- 
orating apples?  A.     No. 
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Q.  To  your  knowledge,  was  anybody  discharged 
for  decorating  apples? 

A.     Not  while  I  was  working. 

Q.  On  the  occasion  that  you  w^ere  called  up  into 
the  office  by  Mr.  Martini,  when  Mrs.  Storey  was 
present,  do  you  recall  that  date?  A.     Yes. 

Q.  Would  you  describe  how  your  machine  looked 
at  that  time?  A.     Yes. 

Q.     Tell  us — describe  it. 

A.  I  had  two  apples — well,  we  had  a  guard  up 
on  the  front  of  our  machine;  it  was  made  out  of 
tin  and  fastened  on  with  four  pieces  of  Avire.  Well, 
those  four  pieces  of  wire  poked  up  in  the  air,  and 
I  had  two  apples  on  this  side  and  two  apples  on 
this  side. 

Trial  Examiner:    Left  and  right. 

Q.  (By  Mr.  Magor)  :  And  would  you  describe 
the  ai^ples  for  us;  what,  if  anything,  was  done  to 
them?  A.     I  just  set  them  up  there. 

Q.  Mrs.  Layman,  during  the  time  that  you  were 
working  for  the  Company,  did  any  representative 
of  management  ever  comment  to  you  about  dec- 
orated apples?  A.     No.    Could  I  change  that? 

Q.     Surely. 

A.  My  floor  lady  did  tell  me  I  made  a  very 
pretty  one  one  day. 

Q.     And  who  was  your  floor  lady? 

A.     Edna  Hardin. 

Q.  Do  you  recall  when  it  was  that  Edna  Hardhi 
told  you  that?  A.     No,  I  don't. 
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Q.  Tell  US  liow  long"  it  was  ])efore  you  were 
laid  off,  to  tlie  ])(^st  of  your  recollection  today. 

A.  I  would  say  it  was  ai)proximate]y  tlie  last 
part  of  June.   [()89] 

Q.     And  w^liere  were  you  at  the  time? 

A.     I  w^as  trimming. 

Q.     Do  you  recall  what  time  of  day  it  was? 

A.  Well,  it  w^as  in  the  afternoon,  because  I  asked 
to  get  relieved  from  my  machine  sometime  in  the 
afternoon. 

Q.  I  see.  Was  anybody  else  present  at  the  time 
besides  yourself  and  Mrs.  Hardin,  to  the  best  of 
your  recollection? 

A.  I  know^  there  was  someone,  but  I  don't  re- 
member W'ho  it  w^as. 

Q.  Would  you  describe  the  apple  on  that  occa- 
sion? 

A.  I  had  made  a  face  on  it,  and  put  part  of  the 
core  up  on  top  for  a  hat,  in  the  hole  on  top. 

Q.     I  see.    And  where  was  the  apple? 

A.  Sitting  up  on  the — well,  piece  of  metal  by 
the  Avater  that  came  down,  that  w^e  put  the  apples 
in — took  the  apples  on  doAvn. 

Q.  I  see.  Will  you  tell  us  now  to  the  best  of 
your  recollection  what  Mrs.  Hardin  said,  or  give 
us  the  conversation. 

A.  I  can't  remember  exactly  ^vhat  was  said,  but 
I  do  know  that  she  told  me  that  it  was  pretty. 

Mr.  Magor:    You  may  examine. 
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Cross  Examination 

Q.  (By  Mr.  Berke)  :  Did  yovi  ever  make  a  sec- 
ond core  hole  in  an  apple  and  take  the  core  and 
plug  it  in  and  then  send  it  down  the  line  to  be 
processed  ? 

A.  I  made  a  second  hole  a  lot  of  times,  but  I 
never  took  the  core [690] 

Q.  You  never  took  and  put  the  core  back  in  and 
sent  it  down  the  line  to  be  processed? 

Mr.  Magor:  Just  a  moment.  I  object  to  that  on 
the  ground  that  it  assumes  facts  not  yet  in  evi- 
dence, that  a  second  core  hole  was  put  in  the  apple 
and  it  was  sent  down  the  line  to  be  processed. 

Trial  Examiner:  Well,  the  word  "processed,"  to 
be  processed,  I  think,  could  be  left  out,  Mr.  Berke ; 
sent  doAvn  the  line  anyway. 

Q.  (By  Mr.  Berke)  :  All  right.  Did  you  send 
it  down  the  line? 

A.     I  never  inserted  the  core  back  in. 

Q.     You  never  did  anything  like  that? 

A.     No.  [691] 

*      ^      -X-      *      -K- 

Q.  Well,  you  testified  that  some  three  or  four 
days  before  Mrs.  Storey  was  discharged  you  re- 
called an  incident  w^here  you  approached  Mr.  Mar- 
tini, or  a  group  of  you,  and  asked  him  if  he  would 
meet  with  the  Union  representatives,  is  that  right? 

A.     Yes.    [693] 
*  *  *  -jf  * 

Q.  All  right.  Did  you  see  the  fork-lift  in  op- 
eration while  you  were  standing  there  in  the  group? 
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A.     Yes,  it  came  through  the  door,   we  liad  to 

move. 

Q.     Yon  had  to  move?  A.     Yes.   [CiDT] 

*  *  ^  ^  -it 

ELLA  HERRERIAS 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  vsworn,  was  examined  and 
testified  as  follows:  [709] 

Direct  Examination 

*    -x-    *    *    * 

Q.  (By  Mr.  Karasick)  :  Do  you  remember  the 
date  that  the  reduction  to  one  shift  occurred,  in 
1954,  Mrs.  Herrerias? 

A.  You  mean  the  day  that  we  went  on  the  day 
shift  or  went  off — — 

Q.  No,  the  day  when  you  held  the  meeting  and 
the  employees  were  told  there  would  be  a  reduction 
to  one  shift?  A.     I  think  it  was  October  15th. 

Q.  Do  you  remember  the  day  before  that  seeing 
some  of  the  employees  coming  to  the  plant  wearing 
Union  buttons? 

A.  ISTo,  not  until — the  day  before,  I  believe  it 
was.  [721] 

Q.     The  day  before? 

A.     The  day  before  October  15th,  yes. 

Q.  AYas  the  first  time  you  saw  them  wearing 
Union  buttons?  A.     That's  the  first  time. 

Q.     Do  you  know  Erma  Bate,  Mrs.  Herrerias? 

A.     I  do. 

Q.     And  was  she  one  of  the  sorters  at  the  plant? 

A.    That's  right. 
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Q.     In  1954?  A.     Yes,  sir. 

Q.  And  do  you  recall  that  one  day  at  the  plant 
out  there  she  gave  you  a  list  which  she  told  you 
was  a  list  of  the  members  of  the  Union  at  the 
plant?  A.     She  never  gave  me  no  list. 

Q.     She  didn't?  A.     Not  at  the  plant,  no. 

Q.     Did  she  give  you  a  list  someplace  else? 

A.     At  my  house. 

Q.  I  see.  And  when  was  it  that  she  gave  you 
that  list?  A.     That  was  October  16th. 

Q.  Now,  I  hand  you  a  document  consisting  of 
eight  typewritten  pages  and  ask  you  if  that  is  the 
list  to  which  you  are  referring.  Would  you  look 
at  it  carefuHy,  Mrs.  Herrerias. 

A.     That's  right. 

Q.     It  is  the  list?  [722]  A.    Yes. 

Q.  Now,  I  notice  that  there  is  a  notation  there 
in  pen  and  ink  on  it, A.     Yes. 

Q.    rimning  lengthwise  across  the  paper  at 

right  angles  to  the  typewritten  matter. 

A.     Yes,  you  mean 

Q.  Yes,  which  begins  with  the  words  2/4/55  and 
ends  with  your  initials.  A.     Yes. 

Q.  Was  that  inscribed  on  the  list  by  you?  Is 
that  yoiii'  handwriting? 

A.     That  is  my  handwriting,  yes. 

Q.  And  that  is  true  of  each  of  the  eight  pages, 
is  it  not?  Will  you  look  through  thom  and  see? 
That  is  true,  is  it  not?  A.     Yes,  yes. 

Q.     Each  of  those  pages  are  inscribed  in  the  same 
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way  by  you  in  your  oavu  handwriting  and  signed 

by  you,  is  that  right? 

A.  No,  I  didn't  write  that,  I  just  signed  this. 
Mr.  Grami  wrote  that.  This  is  my  signature  on 
there. 

Q.     The  name  is  yours?  A.     That's  right. 

Q.  But  it  was  subscribed  to — ^the  bottom  of  the 
writing  put  on  by  Mr.  Grami,  you  say? 

A.  The  signature  is  mine  but  the  writing  is  Mr. 
Grami's.  [723] 

Q.  And  your  signature  endorses  what  the  writ- 
ing by  Mr.  Grami  says  to  be  true,  does  it  not? 

A.     That's  right. 

Mr.  Karasick:  I  offer  the  document  in  evidence 
as  General  Counsel's  Exhibit  32. 

Trial  Examiner:    Any  objection? 

Mr.  Berke:  I  object  to  it  on  the  ground  that  it  is 
irrelevant,  immaterial,  no  x)roper  foundation  has 
been  laid  for  its  admission.  There  is  no  showing 
here  that  this  is  the  list  Mrs.  Bate  got. 

Trial  Examiner:    I  will  receive  General  Counsel's 

Exhibit  32. 
*  *  ^  *  * 

Q.  (By  Mr.  Karasick)  :  Now,  after  the  list  was 
given  you  by  Mrs.  Bate,  Mrs.  Herrerias,  it  was 
shown  to  Mr.  Duckworth  at  the  plant,  was  it  not? 

A,     No,  I  took  it  to  his  home.  [724] 

Q.     To  his  home?  A.    Yes. 

Q.  Now,  is  that  Mr.  Duckworth  the  same  Leon- 
ard Duckv/orth  who  was  a  superintendent  last  year 

at  the  plant?  A.    Yes.   [725] 

^  ^  *  Ik  * 
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Q.  (By  Mr.  Karasick) :  Why  did  you  show  this 
list  to  Mr.  [729]  Duckworth,  Mrs.  Herrerias? 

A.  Mrs.  Bate  brought  this  to  my  home  in  the 
afternoon  of  Saturday,  I  remember  distinctly,  be- 
cause we  weren't  working  that  day — we  had  been 
working  Saturday,  but  that  day  we  didn't  work — 
and  she  came  around  before  noon  and  she  had  left 
it;  I  got  very  worried,  and  I  didn't  know  what  to 
do  with  it,  so  I  just  called  him  up  and  asked  him — 
in  fact,  I  told  him  that  I  had  a  list,  and  I  didn't 
know  what  to  do  with  it.  I  suggested  if  he  wanted 
to  see  it [730] 

*      4f      *      -X-      ^ 

Q.  And  did  he  refuse  to  look  at  it  when  you 
gave  it  to  him? 

A.  No.  It  was  rather  embarrassing,  when  I 
took  it  to  him,  so  when  I  saw  that  he  wasn't  in  no 
condition  to  see  it — so  I  just — I  left  it  there.  [731] 

Q.     What  was  embarrassing  about  it? 

A.  Well,  he  would — he  was  just  a  little  bit 
happy,  so  I  just  left  it  there  with  him.  I  didn't — 
I  told  him  to  bring  it  back  to  me  the  following  day. 

Q.  I  see.  And  this  was  when  you  brought  it  to 
him? 

A.  That  very  same  night  of  October  16th,  the 
day  that  she  brought  it  to  me. 

Q.  And  by  "happy,"  you  mean  he  had  had  one 
too  many,  perhaps?  A.     Well,  yes. 

Q.  I  see.  And  did  he  bring  it  back  to  you  the 
next  day? 

A.     No,  he  said  that  he  hadn't  even  had  time  to 
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!    look  at  it.     In  fact,  ho  told  mo  ho  didn't  ovon  re- 
member that  I  had  oven  taken  it  to  liim. 

Q.     That  was  when?  A.     On  a  Monday. 

Q.  On  a  Monday.  Did  he  finally  give  it  back 
to  you"?  A.     The  following  day. 

'        Q.     On  Tuesday?  A.    Yes. 

Q.     I  see.    Was  it  uj)  in  the  lab  for  a  while  on 
one  of  the  desks? 
I        A.     I  don't  know.     He  just  told  me  it  was  up- 
:    stairs,  to  get  my  papers,  and  that's  all  I  know.  [732] 

*    *    -x-    *    * 

Q.  (I3y  Mr.  Karasick) :  Do  you  know  Mrs. 
Dickerson,  Mrs.  Herrerias? 

A.     I  know  her,  yes ;  that  is,  working  with  her. 

Q.  Yes.  That  is  what  I  meant.  Mrs.  Elsie 
Dickerson.  [737] 

A.     That's  right. 

Q.  She  was  discharged  at  the  plant  last  October 
sometime  I  believe,  do  you  remember? 

A.     Yes;  ves,  sir. 

Q.  You,  as  floor  lady,  ordered  her  discharge,  did 
you  not? 

A.     Well,  I  wouldn't  put  it  that  way. 

Q.     Well,  how  would  you  put  it? 

A.  I  told  Mr.  Duckworth  about  it,  and  he  told 
me  to  discharge  her. 

Q.     On  your  recommendation? 

A.  Not  necessarily,  no.  I  just  told  him  what 
was  happening. 

Q.  This  is  because  of  what  Mrs.  Dickerson  was 
doing  with  apples,  is  that  right?  A.    Yes. 
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Q.     It  was  what  she  w^as  doing  with  apples,  right? 

A.     Yes,  that's  right. 

Q.     You  saw  what  was  going  on?  A.     I  did. 

Q.  And  you  wanted  to  be  sure,  and  you  observed 
her  for  a  couple  of  days  at  this,  and  then  you  told 
Mr.  Duckworth  about  it  and  Mrs.  Dickerson  was 
discharged,  right? 

A.     That's  right,  that's  right. 

Q.  Now,  this  is  a  pretty  dangerous  thing  to  be 
doing  in  the  plant?  A.     It  certainly  is.  [738] 

Q.  What  was  dangerous  about  it,  Mrs.  Her- 
rerias ? 

A.     Well,  in  the  first  place,  when  an  apple  is 

cored  in  two  places,  and  if  it  is  going  for  slices,  it 

breaks  your  apples  up  into  very  small  pieces,  and  if 

it  goes  for  applesauce  you  are  endangering  the  food, 

because  of  an  extra  core  that  goes  through  into  your 

sauce. 
*  4f  *  *  * 

Q.  Ever  seen  any  decorated  apples  in  the  plant, 
Mrs.  Herrerias?   [739] 

A.  Well,  when  an  apples  comes  through  that  is 
a  little  bit  out  of  the  ordinary,  the  girls  take  it, 
and  they  set  it  up  before  them. 

Q.  And  you  have  seen  a  immber  of  these  apples 
in  the  plant  last  year  and  prior  years,  have  you 
not?  A.     Decorated  apples? 

Q.     Yes. 

A.  Yes,  before  the  girls;  they  put  tluan  in  front 
of  them,  ))iit  it  does  not  go  down  the  line. 

Q.    Did  you  ever  see  a  decorated  apple  in  the 


Schastopol  Apple  Growers  Union  461 

(Testimony  of  Ella  Herrerias.) 
lino,  Mrs.  Herrerias?  A.     No. 

Q.     Never?  A.     No. 

Q.  Never  see  anything'  in  the  tronglis  or  tanks 
with  the  apples  before  they  were  i)eeled,  that  is, 
foreign  materials  of  any  sort,  rubber  balls? 

A.     I  never  seen  a  rubber  ball. 

Q.     Nothing  like  that?  A.     No,  sir.  [740] 

•X-     -Jt     *     -x-     ^ 

Q.  (By  Mr.  Karasick)  :  Do  you  remember,  Mrs. 
Herrerias,  going  up  to  the  trim  belt  near  the  peel- 
ers and  watching  Mrs.  Dickerson  while  she  did 
these  things  to  the  apples?  A.     Yes,  sir. 

Q.    And 

Trial  Examiner:  What  do  you  mean  ^^these 
things"?     Please  explain. 

Q.  (B}^  Mr.  Karasick) :  The  coring  that  you 
have  talked  about ;  right  ?  A.     Yes. 

Q.    Putting  the  cores  in? 

A.     Yes,  that's  right. 

Q.  And  you  watched  her  for  some  time  doing 
this,  right?  A.     I  did. 

Q.  Now,  when  you  told  this  to  Mr.  Duckworth, 
he  told  you  to  fire  her  then,  but  you  w^aited  till  the 
end  of  the  day,  you  felt  it  w-as  better  to  do  it  then, 
and  gave  her  her  release  then,  is  that  right? 

A.  I  suggested  that — I  suggested  that  we  just 
wait  and  let  her  have  the  day,  finish  up  the  day, 
and  tlien  I  w^ould  notify  her  at  the  end  of  the  day. 

Q.  And  that  was  agreeable  to  Mr.  Duckw^orth, 
and  that  was  what  w^as  done,  wasn't  it? 

A.     That  was  right,  correct.  [742] 
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Q.  By  the  way,  Mrs.  Herrerias,  you  didn't  talk 
to  Mrs.  Dickerson  about  this  before  she  was  dis- 
charged, did  you?  A.     No,  sir,  I  did  not.  [743] 

*      4f      *      4f-      * 

Q.  Do  you  remember  a  discussion  in  the  plant 
before  the  October  15th  reduction  to  one  shift,  up- 
stairs in  the  office  when  you  and  Mr.  Duckworth 
and  Esther  Doty  and  Mary  McGuire  and  Danny 
Sinister  and  Steve  Struempf  were  present? 

A.     No,  Mrs.  McGuire  wasn't  present. 

^      *      *      4t      * 

Q.  (By  Mr.  Karasick)  :  At  this  meeting  with 
Mr.  DuckAVorth,  Charlie  Williams,  Danny  Shuster, 
Johnny  Aguire,  Steve  Struempf,  Esther  Doty  and 
Mr.  McGuire  were  present;  does  that  refresh  your 
recollection  about  that?  You  are  right  about  Mrs. 
McGuire,  she  was  not  there. 

A.     I  know,  I  don't  think  she  was  there,  no,  sir. 

Q.  No,  you  are  right,  but  you  know  now — do  you 
have  in  mind  the  meeting;  I  am  talking  about  up- 
stairs in  the  office?  [744] 

A.     I  think  I  do,  I  think  I  do. 

Q.  Before  the  reduction.  And  there  was  a  dis- 
cussion at  that  time  about  people  who  would  bo 
chosen  to  be  kept  and  people  who  would  l)o  laid 
off  on  October  15th,  right?  A.     Yes. 

Q.  And  there  was  a  discussion  at  that  time  al)out 
whc^ther  they  were  Union  peo])le  or  w(U"o  trou])lo- 
makers  or  agitators  or  words  to  tliat  effect  as  to 
some  of  them,  is  that  right? 
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A.  They  tried  to  pick  out  according  to  their 
ability. 

Q.     Yes,  and  to  what  else? 

A.     That  was  about  all. 

Q.  No  mention  made — is  it  your  testimony — 
about  trouble-makers?  A.     No. 

Q.     Union  people  or  agitators? 

A.     No;  no,  sir.     That  was  not — that  Union — I 

mean  trouble-makers  or  agitators  wasn't  brought 

up  at  all.  [745] 
***** 

Q.  (By  Mr.  Karasick)  :  Now,  Mrs.  Herrerias, 
do  you  know  what  led  up  to  the  discharge  of  Mrs. 
Dicker  son,  why  she  was  discharged? 

A.     Yes,  for  putting  that  extra  core  in  the  apple. 

Q.     In  one  apple?  A.     No,  more  than  one. 

Q.     How  many?  A.     I  didn't  count  them. 

Q.     Well,  lots  of  them  anyway? 

A.     There  was  quite  a  few.  [748] 
***** 

Q.  Do  you  remember  having  made  an  affidavit 
w^hich  you  signed  and  swore  to  on  February  9th  of 
this  year  before  Mr.  Mathews;  is  that  right? 

A.     I  remember  that,  but  I  could  have  said  a  lot 

of  things  that  I  don't  know  what  T  said.  [755] 
***** 

Q.  Now,  let  me  call  another  matter  to  your  at- 
tention, Mrs.  Herrerias.  Do  you  recall  that  after 
the  affidavit  was  made,  you  wrote  in  and  said  that 
you  protested  this  and  you  wanted  it  back? 

A.     I  did.  [758] 
***** 
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Q.  (By  Mr.  Karasick) :  Do  you  remember,  Mrs. 
Herrerias,  that  on  March  22n(i,  1955,  in  the  Sebas- 
topol  office  of  your  personal  attorney,  Frank  AY. 
Finn,  you  held  a  meeting  with  the  Chief  Legal  Offi- 
cer of  the  Twentieth  Regional  Office  of  the  Na- 
tional Labor  Relations  Board,  Mr.  Penfield,  and 
the  Regional  Director,  Mr.  Brown? 

A.     Yes,  sir. 

Q.     Is  that  correct?        A.     Yes,  sir,  that's  right. 

Q.  In  the  presence  of  those  three  gentlemen, 
were  you  questioned  regarding  the  affidavit  you  had 
made,  and  you  read  the  affidavit,  and  with  three 
minor  exceptions  you  re-affirmed  it  as  correct? 

A.  Yes,  but  after  they  left  I  spoke  to  the  attor- 
ney and  told  him  that  there  was  more  corrections 
to  be  made. 

Q.     To  your  attorney?  A.     Yes,  sir.   [760] 

■}e    ^    *    *    * 

Q.  (By  Mr.  Karasick)  :  You  don't  deny  mak- 
ing that  statement  in  the  affidavit,  do  you? 

A.     That  didn't  all  occur  as  you  read  it. 

Q.  I  am  not  asking  you  that.  I  am  merely  ask- 
ing you  if  you  made  that  statement  in  the  affidavit. 
Is  that  right  or  not?     It  is,  isn't  it? 

A.  It  is  in  the  affidavit,  l)ut  those  aren't  all  my 
words.  [762] 

*      4f      *      *      * 

Cross  Examination 
Q.     (By  Mr.  ]3erke)  :    INfrs.  Herrerias,  there  has 
been  reference  made  by  Mr.  Karasick  to  an  affi- 
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davit  that  you  g'avc^  to  an  aj^viil  of  \\\v  IJoai'd.  That 

agent  was  Mr.  Mathews,  was  he  not? 

A.     That's  riglit. 

Q.     Do  you  see  him  liere  in  tlu^  liearing  room? 

A.    Yes,  sir. 

Q.  Is  he  the  man  with  that  light  suit  and  l)laek 
tie?  A.     Yes,  sir. 

Q.     Where  w^as  this  affidavit  taken  from  you? 

A.     At  the  Union  hall,  in  Sebastopol,  in  the  office. 

Q.  That  is  in  the  Union,  Local  980,  of  the  Team- 
sters ? 

A.  I  believe  that  is  the  name  of  it.  I  don't 
know. 

Q.     How  did  you  happen  to  go  there? 

A.  Well,  jNIr.  Grami  called  me  up  in  the  after- 
noon and  asked  me  if  he  and  a  friend  could  come 
out  to  the  house. 

Q.  I^ow,  was  that  the  same  day  that  you  went 
to  the  Union  hall?  A.     Yes,  sir. 

Q.  All  right.  And  how  did  you  know  it  was 
Mr.  Grami  that  talked  to  you? 

A.    He  told  me. 

Q.     On  the  telephone?  A.     Yes,  sir. 

Q.     Now,  go  ahead,  tell  us  the  conversation. 

A.     He  asked  me  if  he  could  come  over,  he  had 

a  friend  that  he  would  like  for  me  to  talk  to,  and 

I  told  him  no,  that  I  couldn't  see  him,  that  I  was — 

I  had  promised — just  promised  to  help  my  husband, 

and  I  wouldn't  be  able  to  see  him  at  all.  [765] 
***** 

The  Witness :    That  I  wouldn't  be  able  to  see  him 
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at  home,  so  then  he  asked  me  if  I  would  come  do\vn 
to  the  office  that  evening,  and  I  told  him  at  first  I 
didn't  think  I  could;  so  then  he  told  me  if  I  had — 
if  I  came  down  that  it  would  be  to  my  benefit,  if  I 
would  come  doAvn,  so  I  told  him  then  I  didn't  know 
if  I  could  get  away  or  not,  but  I  would  try,  and  if 
I  could  I  w^ould  be  there  around  between  7:30  and 
8:00,  somewhere  aroimd  in  there. 

*    -x-    -x-    -x-    * 

Q.  (By  Mr.  Berke) :  Did  Mr.  Grami  say  any- 
thing to  you  about  who  would  be  present  if  you 
came  down  to  the  Union  office? 

A.     No,  sir,  he  didn't. 

Q.  Was  that  the  end  of  your  conversation  with 
him?  A.     That  was  it. 

Q.  Did  you  go  down  to  the  Union  office  that 
night?  A.     I  did. 

Q.     About  what  time? 

A.     I  think  I  left  the  house  around  7:30. 

Q.  And  where  was  the  Union  office  located  then, 
as  near  as  you  recall?  [766] 

A.  Well,  it  was  off  of  Petaluma  Street,  but  I 
don't  know  the  street  that  the  hall  is  on.  It  is  on 
the  corner,  the  hall  is  on  the  corner. 

Q.     In  what  town?  A.     SebastojDol.   [767] 

■X-      -K-      *      ■)(•      -X- 

Q.  (By  Mr.  Berke) :  What  time  did  you  arrive 
at  the  Union  hall  ? 

A.  I'd  say  roughly  around  quarter  to  eight,  I 
guess. 

Q.     This  was  a  quarter  to  eight  in  the  evening? 
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A.     Yes. 

Q.     And  when  you  got  thei*e,  where  did  you  go? 

A.     I  went  to  the  hall. 

Q.     Did  you  go  inside?  A.     I  went  inside. 

Q.     Did  you  go  into  any  office? 

A.     The  Union  office. 

Q.     And  who  did  you  see  there,  if  anybody? 

A.     Just  Mr.  Grami. 

Q.     Did  you  have  a  conversation  with  him? 

A.  I  think  he  said  something  to  me  about — that 
he  wanted  to  help  me  and  for  me  to  tell  the  truth 
to  this  gentleman. 

Q.     Did  he  say  who  the  gentleman  was? 

A.  I  don't  remember  if  he  told  me  then  at  that 
time  or  not,  or  if  he  waited  till  he  returned  and  in- 
troduced me  to  him.    I  don't  remember. 

Q.  I  see.  Did  some  other  man  come  in  while  you 
were  there,  shortly  after  you  arrived? 

A.     Later,  later. 

Q.     About  how  long  after  your  arrival?   [768] 

A.     Maybe  five  or  ten  minutes.    I  don't  know. 

Q.  And  did  Mr.  Grami  introduce  you  to  this 
man?  A.     I  believe  he  did. 

Q.  And  who  was  this  man  you  were  introduced 
to?  A.     Mr.  Mathews. 

Q.  Did  Mr.  Grami  remain,  after  he  introduced 
you  to  Mr.  MathcAvs? 

A.     For  a  very  short  period. 

Q.  Did  you  have  any  conversation  with  Mr. 
Mathews  after  your  introduction? 

A.     Not  till  after  Mr.  Grami  left. 
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Q.  I  see.  Mr.  Grami  left  a  couple  of  minutes 
after  you  were  introduced  to  Mr.  Mathews  1 

A.     More  or  less. 

Q.  All  right.  Did  you  see  where  Mr.  Grami 
w^ent?  A.     No,  sir. 

Q.     What  took  place  then,  after  that? 

A.     Well,  we  sat — he  asked  me  to  sit  at  the  desk. 

Q.     Who  asked  you?  A.     Mr.  Mathews. 

Q.     That  was  in  the  Union  office? 

A.     Yes,  sir. 

Q.     All  right.    And  did  you  sit  at  the  desk? 

A.     I  did. 

Q.     Then  what  took  place?  [769] 

A.  He  spoke  to  me  about  something,  then  he 
asked  me  to  take  the  oath.  I  took  the  oath,  and  then 
he  put  a — his  wallet  with  a  picture  and  ^^United 
States  Goyernment"  in  front  of  me. 

Q.  Now,  do  you  remember  the  oath  that  he  gaye 
to  you? 

A.  No.  Oh,  "I  swear  to  tell  the  trutli,  the  whole 
truth,  and  nothing  but  the  truth." 

Q.     Was  anything  said  about  perjury  to  you? 

A.  No,  not  at  that  particular  point,  I  don't  ro- 
member,  no. 

Q.     Was  that  term  used  a  little  later  on? 

Mr.  Karasick:    Now,  just  a  moment. 

Q.  (By  Mr.  Berke)  :  At  any — during  this  meet- 
ing? 

Mr.  Karasick:    Go  ahead.    I  will  Avait. 

A.  Well,  no,  not  at  the  beginning.  I  tell  you, 
when  T  went  to  the  hall  I  was  in  yery  bad  shape. 
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I  had  a  very — physically  and  mentally,  and  I  was 
just  gettins^  over  the  vims,  and  I  shouldn't  have  gone, 
l)ut  when  he  told  me  it  was  to  my  benefit  I  thought 
it  was  coneeiiiing  this  list,  which  I  was  very  anxious 
to  clear.    That  w^as  the  reason  why  I  went. 

Q.  (By  Mr.  Berke)  :  All  right.  You  don't  re- 
member whether  Mr.  Mathews  used  the  word  "per- 
jury" that  evening? 
p  A.  Well,  Mr.  Mathews  was  talking  to  me,  but 
when  I  saw  the  "United  States  Govei-nment,"  I 
don't  know%  it  just  seemed  like  everything  went 
blank  before  me,  and  he  was  talking  to  me,  but 
I  couldn't  tell  you  what  he  said. 

Q.     All   right.     What  time   did  you  leave   that 
Union  hall?  [770]  A.     1:30  in  the  morning. 

Q.     You  had  been  there  from  quarter  to  eight  till 
1:30  in  the  morning?  A.     Yes. 

Q.     Now,  while  you  were  there  did  Mr.  Mathews 
ask  you  questions?  A.     Yes. 

Q.     And  was  there  a  telephone  in  that  office  where 
you  and  Mr.  Mathews  were  at  the  time? 

A.    Yes. 

Q.     Did  Mr. — was  there  a  clock  on  the  desk? 

A.    Yes. 

Q.    Whose  clock  was  that,  do  you  know? 

A.     It  was  on  the  deck.  I  presume  it  belonged  to 
the  office. 

Q.     All  right.   Now,   during  the   time  that   you 
were  there,  did  that  telephone  ring? 

A.     I  think  it  rang  twice. 
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Q.  Twice.  Do  you  know  about  what  time  it 
rang  the  first  time? 

A.  About — ^not  too  sure,  but  I  think  it  was 
around  about  11:30. 

Q.     11:30,  p.m? 

A.  More  or  less.  I  don't  remember  the  exact 
time. 

Q.     And  who  answered  the  phone? 

A.     Mr.  Mathews  did. 

Q.     Could  you  hear  his  end  of  the  conversation? 

A.     His  end? 

Q.     Yes.  A.     I  could  hear  it,  yes. 

Q.     Do  you  recall  in  substance  what  he  said? 

A.     No,  I  don't. 

Q.  Do  you  recall  anything  that  you  heard  him 
sav?  A.     No,  I  don't. 

Q.  Did  he  finally  finish  the  conversation  at  some 
point,  after  he  answered  the  phone  ? 

A.     Yes,  he  hung  up  the  receiver. 

Q.  All  right.  And  after  he  hung  up,  did  he 
continue  to  question  you  ?  A.     Yes,  sir. 

Q.  When  w^as  the  next  time  that  the  phone 
rang,  if  you  recall,  approximately? 

A.  Approximately  about  an  hour — approxi- 
mately about  an  hour,  I  imagine,  not  later. 

Q.     Would  this  be  about  12:30  then? 

A.     Approximately. 

Q.     12:30,  a.m.?  A.     Possibly. 

Q.  And  did  Mr.  Mathews  answer  the  ])hone 
again?  A.     Yes,  sir. 

Q.     And  were  you  able  to  hear  his  end  of  the 


Sehastopol  Apple  Growers  Union  471 

(Testimony  of  Ella  Herrerias.) 

conversation  on  that  occasion?  [772]  A.    Yes. 

Q.  Can  yon  tell  ns,  as  near  as  yon  can  recall, 
what  lie  said? 

A.     I  don't  remember  what  he  said. 

Q.  And  then  when  he  completed  talking,  did  ho 
hang  n])?  A.     Yes,  sir. 

Q.  And  then  did  he  go  back  and  continue  (ques- 
tioning yon  again?  A.     Yes,  sir. 

Q.     Now,  tell  us  Avhether  or  not,  while  you  were* 
there  with  Mr.  Mathews,  from  a  quarter  to  eight 
until  1 :30  a.m.  the  next  morning,  you  had  protested 
being  there  that  late? 

A.  I  merely  said  to  him,  as  part  of  the  question- 
ing at  one  point — I  asked  him  just  how  much 
longer,  and  that  was  all  I  said  to  him. 

Q.     What  time  was  that? 

A.     I  don't  know,  I  don't  remember. 

Q.  Did  you  tell  Mr.  Mathews  anything  about 
your  physical  condition,  your  mental  condition? 

A.     I  did  mention  something  about  that.    I  didn't 

know,  that  my  head — I  said  it  just  seems  to  be 

light.     I  said,  I  don't  know  if  I  can  answer  too 

many  questions  or  not.  [773] 
***** 

Q.  (Bj  Mr.  Berke)  :  Now,  you  testified  here 
under  questioning  by  Mr.  Karasick  that  some  of 
the  things  Mr.  Karasick  read  to  you  from  your  pur- 
ported affidavit  w^ere  not  so,  and  that  you  stated 
those  things  w^ith  the  help  and  assistance  of  Mr. 
Mathews.     Please  explain  that. 

A.    Well.  I  tried  to  tell  him  to  the  best  of  mv 
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ability,  and  he  would— he'd  say,  well,  would  it  be 

for  the  union  or  would  it  be  non-union. 

Q.     And  what  did  you  say? 

A.  Well,  I  looked  at  him  as  much  as  to  say, 
well,  I'd  have  to  say  something  to  him,  so  I  just 
would  nod  my  head. 

Q.  Did  he  suggest  the  words  ''union"  or  "non- 
union" to  you?  A.     In  parts  of  it. 

Q.  At  1 :30,  was  that  the  time  when  Mr.  Mathews 
finished  taking  your  affidavit? 

A.    Yes,  I  believe  it  was. 

Q.  Was  that  taken  in  his  handwriting  or  were 
you  writing  it  down? 

A.     No,  he  was  writing  it. 

Q.     I  see.    Ajid  what  happened  then  at  1:30? 

A.  When  he  finished  he  asked  me  to  read  it, 
and  I  asked  liim,  I  said,  "Do  I  have  to  read  this 
tonight?"  and  he  said  he  would  [774]  rather  that 
I  would,  yes. 

Q.  He  said  he  would  rather  you  read  it  that 
night? 

A.  Or  words  to  that  effect.  I  don't  remember 
just  exactly  what  the  words  were. 

Q.     All  right.     And  did  you  read  it? 

A.     Oh,  I  did. 

Q.     Now,  did  you  know  what  you  were  reading? 

A.     Not  too  much. 

Q.     Then  what  hap])ened? 

A.  Then  he  brought  the  paper  over  to  me  and 
asked  me  to  make  corrections. 

Q.     And  did  you  make  the  corrections? 
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A.     Well,  I  initialed  ratlier. 

Q.     Well,  Avho  aetually  ina(l(»  11ie  coi-i'eetioiis? 

A.     Mr.  Mathews  did. 

Q.  I  see.  AVere  those  eorreetions  at  your  siii^- 
gestion?  A.     No,  sir.  [775] 

*    -x-    -x-    -x-    ^ 

Q.     T  see.     Did  Mr.  Grami  reappear? 

A.     He  came  in  later. 

Q.     What  time? 

A.  Well,  I  was  there  till  1:30  and  he  came  in, 
why,  jnst  before  that. 

Q.     Jnst  before  1:30?  A.     Yes,  sir. 

Q.  What  w^ere  yon  doing  at  the  point  when  he 
came  in?  A.     I  believe  I  was  initialing. 

Q.  Now,  subseqnently,  were  yon  informed  that 
a  recording  had  been  made  of  your  conversation 
with  Mr.  Mathews  that  evening?  Ac     No. 

■je  ^  ^  vf   ^  r7771 

Q.  (By  Mr.  Berke)  :  Did  you,  after  that,  write 
letters  to  the  Twentieth  Regional  Office  of  the 
Labor  Board?  A.     I  did. 

Q.  And  was  that  the  letter  Mr.  Karasick  re- 
ferred to  when  he  w^as  questioning  you  ? 

A.    Yes,  sir. 

Mr.  Berke :  May  we  have  that  letter,  Mr.  Kara- 
sick,  if  you  have  it,  please. 

Mr.  Karasick:  If  you  show  the  purpose  for  it, 
yes. 

Mr.  Berke:  I  want  to  show  that  she  asked  for 
the  return  of  that  affidavit  and  her  statement  in 
there   of   the    circiunstances   imder   which   it   was 
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taken,  and  her  position  with  respect  to  the  contents 

of  it. 

Mr.  Karasick:  I  think  Counsel  is  well  aware  of 
the  fact — I  dislike  to  refuse  a  request  of  this  sort, 
but  I  think  Counsel  is  well  aware  of  the  fact  that 
I  am  bound  by  the  Board's  [779]  rules  and  regula- 
tions which  x>i'oliibit  me  from  handing  over  con- 
tents of  the  Regional  Office  file. 

Mr.  Berke:  I  don't  think  it  goes  tO'  that,  Mr. 
Karasick,  and  you  know  it. 

Mr.  Karasick:  I  think  it  does  go  to  that,  Mr. 
Berke,  and  I  think  you  equally  well  know  it. 

Mr.  Berke:  All  right,  if  Coimsel  refuses  I  am 
going  to  ask  the  Trial  Examiner  to  instruct  him  to 
turn  it  over. 

Trial  Examiner:  Well,  do  you  have  them  in  the 
room? 

Mr.  Karasick:  Yes,  I  have  them  right  here  in 
the  file,  Mr.  Examiner. 

Trial  Examiner:  All  right,  I  wall  ask  you  to  de- 
liver that  to  Mr.  Berke. 

Mr.  Karasick:  Oh,  well,  let  me  consult  the  rules 
and  regulations  to  l)e  sure  that  I  am  not  holding 
myself  in  jeopardy  here,  Mr.  Examiner,  in  follow- 
ing your  bidding. 

Trial  Examiner:    All  right.  Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner:    On  the  record. 

Mr.  Karasick:  I  am  referring  to  Section  102.87 
of  the  Board's  Rules  and  Regulations,  Series  6  as 
Amended,  which  provides  as  follow^s: 
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No  Regional  Director,  Fii^ld  l^xniniiici',  Trial  Ivx- 
aniiner,  attorney,  specially  designated  agent,  Gen- 
eral Counsel,  member  of  tlu^  Board  or  other  officer 
or  emjiloyee  of  the  Board  shall  [780]  produce  or 
present  any  files,  documents,  reports,  memoranda 
or  records  of  tlie  Board,  or  testimony  in  l>eha.lf  of 
any  party  to  any  case  pending  in  any  court,  or  be- 
fore the  Board  or  any  other  l>oard,  commission  or 
other  administrative  agency  of  the  United  States, 
or  of  any  state,  teiiitory  or  the  District  of  Colum- 
bia., with  respect  to  any  infomiation,  facts  or  other 
matter  coming  to  his  knowledge  in  his  official  ca- 
pacity, or  with  respect  to  the  contents  of  any  files, 
documents,  reports,  memoranda  or  records  of  the 
Board,  whether  in  answer  to  a  subpoena,  subpoena 
duces  tecum  or  otherwise,  without  the  written  con- 
sent of  the  Board  or  the  Chairman  of  the  Board,  if 
the  official  or  docinnent  is  subject  to  the  supervision 
or  control  of  the  Board,  or  the  General  Counsel — 
or  if  the  official  or  docu.ment  is  subject  to  the  super- 
vision or  control  of  the  General  Counsel. 

Trial  Examiner:  Please  don't  read  that.  I  am 
well  aware  of  that.  Of  course  it  doesn't  come  into 
my  possession  officially,  so  I  don't  feel  that  I  am 
bound,  but  what  you  are  saying  is  that  you  respect- 
fully decline  to  comply  with  my  request  that  you 
turn  it  over  to  Mr.  Berke  imtil  Mr.  Berke  has  pro- 
cured the  consent  of  the  Board? 

Mr.  Karasick:  I  would  say  on  the  basis  of  this 
rule  I  am  bound  to  do  that,  too,  Mr.  Examiner,  as 
I  interpret  it. 
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Trial  Examiner:  Well,  tliat  is  what  you  are 
doing. 

Mr.  Karasick:  Yes.  If  you  feel  that  my  inter- 
pretation [781]  is  wrong,  I'd  be  glad  to  be  disabused 
on  that. 

Trial  Examiner:  I  didn't  say  that,  I  didn't  say 
that.  I  just  want  it  clear  on  the  record. 

Mr.  Karasick:  I  Avant  it  clear  that  that  is  the 
only  reason  I  am  refusing  to  produce  this  docu- 
ment. 

Mr.  Berke:  Will  you  mark  this  as  Respondent's 
exhibit  next  in  order. 

(Thereupon  the  document  above  referiTd  to 
was  marked  Respondent's  Exiiibit  No.  4  for 
identification.) 

Mr.  Karasick:  Oh,  by  the  way,  w^hat  is  the  date 
of  that  letter? 

Mr.  Berke :    February  18th,  1955. 

Q.  (By  Mr.  Berke) :  Mrs.  Herrerias,  I  show 
you  what  purports  to  be  a  copy  of  a  letter  dated 
February  18th,  1955,  addressed  to  Mr.  Grerald  A. 
Brown,  Regional  Director,  National  Labor  Rela- 
tions Board,  630  Sansome  Street,  San  Francisco. 
Will  you  look  at  that  and  tell  us  if  that  is^  as  you 
recall,  a  copy  of  the  letter  tliat  you  sent  to  Mr. 
BroA\Ti  on  that  day? 

Do  you  rememl>er  the  question?  A.    Yes. 

Q.    What  is  your  answer?  A.     Yes. 

Q.  Did  you  send  that  letter  to  Mr.  Brown  on  or 
about  the  date  it  l)eai-s,  Febiiiaiy  IStJi,  1955? 

A.     That's  right.  [782] 


Sehastopol  Apple  Groiccrs  Union  477 

(Tostiinoiiy  of  Ella  Herrerias.) 

Q.     In  the  United  States  mail? 

A.     That's  right. 

Q.  And  subsequently  did  you  hear  from  Mr. 
Brown  in  resi>onse  to  tJiat  letter?  A.     1  did. 

Mr.  Berke:     I  offer  Resi>ondent's  4  in  evidence. 

•X-      -X-      •«•      -X-      •)«• 

Cross  Examination     ***** 

Q.  (By  Mr.  Berke)  :  Mrs.  Herrerias,  last  week, 
under  (luestioning  by  Mr.  Karasick,  you  referred  to 
a  meeting  in  your  attorney's  office,  some  time  after 
you  wrote  the  letter  to  Mr.  Brown.  What  is  your 
attorney's  name,  his  full  name? 

A.     Prank  Finn. 

Q.     And  where  does  he  have  his  office? 

A.     In  Sebastopol. 

Q.  Where  did  this  meeting  take  place,  in  his 
office?  A.     In  his  office. 

Q.     Do  you  know  about  when? 

A.     No,  I  don't. 

Q.     Approximately  how  long  ago? 

A.    Approximately 

Q.    After  you  w-rote  the  letter  to  Mr.  Brown? 

A.     About  two  weeks,  I  think,  approximately. 

Q.  Now,  as  I  recall  it,  you  said  that  after  this 
meeting,  or  after  Mr.  Brown  left,  you  told  your 
attomey  that  there  were  other  connections.  Is  that 
correct?  [797]  A.     That's  right. 

Q.     Will  you  tell  us  w^hat  those  are? 

A.  The  corrections  were  the  ones  where  the 
Union's  wording  w^as  used. 

Q.     You  mean  with  reference  to  the  Union? 
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A.    Yes,  sir.  [798] 

•X-     *    *     -x-     * 

Q.  Now,  Mrs.  Herrerias,  at  the  time  Mr.  Duck- 
worth told  you  there  was  going  to  be  a  reduction 
from  two  shifts  to  one  shift,  you  said  he  told  you 
to  pick  out  your  best  workers  and  pick  out  the  ones 
that  you  had  trouble  with,  is  that  correct? 

A.     That's  right. 

Q.  Now,  did  you  have  any  workers  that  had 
given  you  trouble?  A.     I  have  a  few,  yes. 

Q.     What  was  the  nature  of  that  trouble  ? 

A.  Well,  there  was  Pauline  Ploxa  and  some 
other  girl  had  a  fight,  and  Mrs.  Ploxa  struck  this 
girl  a<^ross  the  mouth  and  they  had  to  be  separated. 

Q.     Now,  with  respect  to  the  meeting  that  was 

held  on  October  14th,  the  day  before  the  meeting  of 

the  employees  in  the  cannery  warehouse,  where  did 

that  meeting  take  place?  A.    Upstairs.  [804] 

***** 

Q.  Now,  was  there  any  discussion  by  tliose  pres- 
ent at  this  particular  meeting  about  this  worker 
being  too  pro-union  or  that  worker  being  for  the 
Union  or  this  one  being  anti-Union?  A.     No. 

Q.  How  did  you  pick  out  the  women  that  you 
wanted  to  remain  for  that  shift?  A.     Myself? 

Q.    Yes. 

A.     I  picked  them  out  according  to  their  ability. 

Q.  Now,  with  respect  to  Mrs.  Dickei^on,  you 
remember  her  discharge,  do  you  not? 

A.     I  do. 

Q.     Do  you  recall  when  it  was  that  you  first  saw 
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Mrs.  Dickerson  treating  a.pi)les  in  the  manner  that 

you  described  the  other  day? 

A.  I  found  that  apples  came  down  through  the 
cage,  and  I  asked  the  inspectoi*  if  there  was  very 
many  apples  coming  down  that  way,  and  she  said 
tliere  was  quite  a  few,  so  I  just  walked  [807]  up 
and  looked  at  it,  because  you  can  tell  from  the  size 
lof  the  apple  where  it  comes  from,  because  they  are 
graduated,  and  so  I  startled  to  investigate. 

Q.  All  right,  l)efore  we  go  into  that,  do  you  re- 
member the  day  when  you  first  discovered  that? 

A.    You  mean  the  actual  date? 

Q.    Yes.  A.     No,  I  don't. 

Q.  Was  it  the  same  day  of  her  discharge  or  was 
it  a  previous  day? 

A.  No,  sir,  it  was  a  previous  day,  because  she 
done  it  twice. 

Q.  And  did  you  go  back  up  the  line  to  discover 
who  was  doing  it? 

A.  I  walked  up  the  line  behind  the  peelers  be- 
cause that  way  you  can  see  the  trimmers  do^^^l  in 
front. 

Q.     All  right,  now,  what  did  you  find? 

A.  I  watched  Mrs.  Dickerson,  and  I  saw  her  do 
that  to  two  apples. 

Q.    AVhile  you  were  watching  her? 

A.    Yes.,  sir. 

Q.     That  was  in  addition  to  the  apples  you  saw? 

A.    Yes,  sir. 

Q.  And  in  addition  to  the  apples  you  were  told 
ahout?  A.    YeSj  sir. 
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Q.  Now,  as  you  went  back  up  the  line,  you 
watched  each  one  to  [808]  see  what  they  were 
doing  ? 

A.  Yes,  sir,  I  go  up  and  watch  each  one  until 
I  find  the  one  I  am  looking  for. 

Q.  What  did  you  do  when  you  saw  Mrs.  Dicker- 
son  treating  the  apples  in  that  manner? 

A.     Nothing.  I  just  told  Mr.  Duckworth. 

Q.     What  did  you  tell  Mr.  Duckworth? 

A.  I  told  him  Mrs.  Dickerson  was  making  holes 
in  these  apples  and  putting  these  cores  in  them. 

Q.     Did  you  show  him  the  apples?        A.     I  did. 

Q.     How  many  did  you  show  him? 

A.     At  least  two. 

Q.     What  did  he  say? 

A.  Well,  he  told  me,  "Well,  you  know  what  to 
do." 

Q.     And  what  did  you  do  after  that? 

A.  I  didn't  do  anything.  I  said  I  will  just  wait 
one  more  day,  and  give  her  one  more  day  on  it, 
the  second  day. 

Q.  All  right.  Now,  was  Mrs.  Dickerson  work- 
ing behind  the  trimmer  that  day? 

A.     That  day,  yes,  sir. 

Q.     Was  that  her  regular  job?  A.     No,  sir. 

Q.     What  was  her  regular  job? 

A.     Her  regular  job  was  in  the  seed  celler.  [809] 

Q.  Do  you  recall  if  it  was  in  the  morning  or 
the  afternoon  that  you  saw  her  this  first  tune? 

A.     I  l)elieve  it  was  in  the  afternoon. 
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Q.  How  did  she  lia])i)oii  to  he  woi-kiiig  on  tlie 
trimmer  that  day? 

A.  The  first  time  she  went  there,  a  girl  came  up 
and  told  me  she  wanted  to  go  behind  the  trim  line, 
and  that  she  would  relieve  her,  and  I  said  that  that 
was  all  right. 

Q.     Who  was  that  other  girl? 

A.     I  don't  remember  the  other  girl. 

Q.     What  w^as  this  other  girl's  job? 

A.     I  believe  she  was  a  trimmer,  I  am  not  sure. 

Q.     And  it  was  that  girl  that  told  you  what? 

A.  She  came  up  and  she  said  Mrs.  Dickerson 
w^anted  to  trade  places  with  her,  said  Mrs.  Dicker- 
son  w^anted  to  hack  on  the  trim  line  for  a  little 
while,  and  that  she  would  take  her  place  on  the 
seed  celler. 

Q.     And  did  you  give  that  permission? 

A.     I  did,  it  was  the  first  time. 

Q.  Now,  when  was  the  next  time  that  you  dis- 
covered apples  in  the  same  condition  as  you  did 
the  first  time  you  have  described  it? 

A.    What  day? 

Q.    Yes. 

A.  I  don't  recall  the  day  that  she  was  there, 
twice  though. 

Q.    Was  that  the  day  that  she  was  discharged? 

A.    Yes,  sir. 

Q.  And  w^as  that  in  the  morning  or  afternoon, 
do  you  recall? 

A.     I  believe  it  was  in  the  afternoon. 

Q.     Where    was   Mrs.    Dickerson   working    that 
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afternoon?  A.     She  was  in  the  trim  line. 

Q.  Had  you  given  her  permission  to  work  in 
the  trim  line? 

A.     Xot  the  second  day,  no,  sir. 

Q.  Teil  us  how  you  discovered  the  apples  on  that 
day? 

A.  I  watched  them  come  down  in  the  basket  and 
I  asked  the  inspector  to  put  aside  all  apples  that 
came  down  in  that  condition  again,  and  when  I 
went  back  she  had  about — I  think  she  had  two  or 
three,  and  asked  her  how  many  there  were,  and  she 
said  they  weren't  as  bad  as  the  first. 

Q.  Who  was  the  inspector  that  you  were  talk- 
ing about?  A.     Virginia  Chicano. 

Q.  What  did  you  do  when  you  found,  those  ap- 
ples that  afternoon? 

A.  I  took  the  apple  and  showed  Mr.  Duckworth 
and  he  told  me  then  to  let  her  go. 

Q.     What  did  you  say? 

A.  I  said,  "No,  we  will  wait  until  the  day  is 
over." 

Q.     And  did  Mrs.  Dickerson  finish  out  her  shift  ? 

A.     Yes,  sir. 

Q.     And  what  happened  at  the  end  of  her  shift  ? 

A.     When  she  came  out  of  the  shift,  I  met  her 

and  told  her  [811]  she  was  fired.     And  she  asked 

me  "Why?"    And  I  said,  "Because  you  are  making 

holes  in  the  ap])les  and  putting  a  core  in  the  apple 

and  throwing  them  down  in  the  water."     And  she 

said,  "T  was  only  playin'."  [812] 
■it  *  ^«-  •)<•  * 
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Q.  (By  Mr.  l>erke)  :  Mrs.  HeiTerias,  did  (^tlier 
Mr.  Mai-tini  or  Mr.  Duckwoi-tli  or  anyone  else  repre- 
senting Sag'u  tell  you  to  try  to  find  iui  excuse  to 
discharge  Mrs.  Dickerson?  A.     No,  sir. 

Q.    Were  you  looking  for  an  excuse? 

A.     I  was  not,  no,  sir. 

Q.  You  recall  the  date,  October  15th,  when  the 
reduction  to  a  single  shift  was  announced  to  the 
employees  at  a  meeting  in  the  warehouse? 

A.     Yes,  sir. 

Q.    Were  you  at  this  meeting?  A.     I  was. 

Q.    When  was  the  single  shift  to  go  into  effect? 

A.     The  following  Monday.   [813] 

Q.  What  day  of  the  week  was  it,  if  you  recall, 
that  the  meeting  took  place  in  the  warehouse? 

A.     October  15th. 

Q.  IsToniially,  before  the  reduction  to  the;  single 
shift,  how  many  days  a  week  did  the  camiery  oper- 
ate? A.     Six. 

Q.     That  is  Monday  through  Saturday? 

A.     Monday  through  Saturday. 

Q.  Did  the  cannery  operate  on  Saturday,  Octo- 
ber 16th,  the  day  after  the  reduction  was  an- 
nounced? A.     No,  sir,  they  did  not. 

Q.     Did  you  see  Erma  Bate  on  October  16th? 

A.     Yes,  sir.  She  was  at  my  house. 

Q.  How  do  you  remember  that  it  was  that  day 
that  you  saw  her? 

A.     That  was  the  day  we  did  not  work. 

Q.  And  had  you  seen  her  all  other  preceding 
Saturdays?  A.    Yes,  sir. 
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Q.     That  is  when  the  cannery  was  operating? 

A.     That's  right. 

Q.     You  say  you  saw  her  at  your  house? 

A.     She  was  there. 

Q.     What  time  of  day  was  it? 

A.  It  Avas  before  noon,  because  I  was  preparing 
my  lunch. 

Q.  Will  you  tell  us  how  she  got  there  and  what 
she  did?  [814]  Did  you  let  her  in  or  did  she  walk 
in?  A.     No,  sir,  she  walked  in. 

Q.     And  where  did  she  come  through? 

A.  I  was  standing  in  the  kitchen,  and  she  walked 
into  my  back  porch  and  into  the  living  room. 

Q.     Walked  into  your  kitchen?  A.    Yes,  sir. 

Q.  AVhat  took  place  then,  will  you  tell  us  what 
was  said? 

A.  Naturally  I  was  surprised  to  see  her  there, 
and  I  asked  her  what  she  wanted.  And  she  said 
that  here  was  the  list  that  I  had  asked  her  for,  and 
I  said  that  I  didn't  know  anything  about  a  list,  and 
don't  leaA^e  it  here,  and  she  said  "I  don't  want  it 
either. " 

Q.  Was  there  anything  more  said  between  you, 
that  you  recall? 

A.  No,  I  just  asked  her  if  slie  would  like  a  cup 
of  coffee,  and  she  said,  '^No,  she  had  to  leave." 

Q.     Did  she  leave?  A.    Yes,  she  left. 

Q.     Did  she  take  the  list? 

A.     No,  sir,  she  left  it. 

Q.     What  did  you  do  with  it? 

A.     I  left  it  laying  on  tlie  table,  just  where  she 
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](^ft  it.  T  (lidirt  kii(>\v  wliat  it  was,  and  I  didirt 
want  aJiytJiing  to  do  witli  it.  Sli(>  told  nie  it  was  a 
list,  so  I  proceeded  to  look  at  it.  [815] 

Q.     All  right,  and  then  what  did  you  do  with  it? 

A.  I  just  put  it  on  my  dining  room  table  and 
left  it  there. 

Q.     And  did  you  later  do  anything  about  it? 

A.  Well,  I  didn't  know  what  it  was,  and  I  got  a 
little  ])it  worried  about  it,  so  I  called  Mr.  Duck- 
Avorth  and  I  askc^d  him. 

Q.     Did  you  telex>hone  Mr.  Duckworth? 

A.    Yes,  I  did. 

Q.     T\niere  did  you  call  from? 

A.     From  my  house  to  his. 

Q.     And  did  you  talk  with  him?  A.     I  did. 

Q.    What  was  said? 

A.  I  told  him  that  this  paper  was  brought  to  me 
and  I  don't  know  what  to  do  with  it. 

Q:     What  did  he  say? 

A.  He  asked  me  what  it  was,  and  I  said  that 
I'd  rather  not  discuss  it  over  the  phone,  and  he 
said  if  you  can  wait,  I  will  be  out  at  the  plant 
Monday,  he  said  that  he  was  going  to  be  home  then 
and  if  I  wanted  to  come  in  and  bring  it  to  him 
that  I  could.  And  I  said  to  him,  "Well,  I  am  com- 
ing out  that  way  and  I  am  going  out  that  way,  I 
will  stop  by  and  leave  it." 

Q.     And  did  you  later  go  out  to  his  home? 

A.     I  did. 

Q.     That  same  afternoon? 

A.     That  evening.  [816] 
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Q.    About  what  time  ? 

A.  Between  seven  and  eight — seven  thirty  and 
eight. 

Q.    All  Tight<,  and  what  took  place  there? 

A.  I  walked  in  and  he  had  company  and  I  saw 
that  he  was  feeling  pretty  gay  and  I  stayed  for 
about  five  minutes,  so  I  just  left  the  paper  with 
him. 

Q.     Did  you  discuss  it  with  him  at  all? 

A.     No,  sir. 

*     *     *     -Jf     -x- 

Q.     Did  you  see  those  papers  again  after  that? 

A.     I  saw  them  the  following  Tuesday,  when  he 

brought  them  back  to  me. 

Q.    Where  did  you  see  him? 

A.     Upstairs  in  the  office.  [817] 
***** 

Q.  (By  Mr.  Berke)  :  All  right.  Do  you  know 
how  he  happened  to  bring  the  papers  to  the  plant? 

A.  Yes,  I  asked  him  to  bring  them  back  to  me, 
because  I  didn't  want  them  laying  aroimd. 

Q.     Did  you  discuss  the  paper  with  him  at  all  ? 

A.     Never  said  a  word  to  him. 

Q.  Were  those  papers  used  in  detemiining  who 
was  going  to  be  retained  and  who  was  not  going  to 
be  retained  for  the  single  shift? 

A.     Definitely  not. 

Q.     Now,  Mrs.  HeiTcrias,  did  you  aslv  Mi-s.  Bate 

to  get  that  list  for  you  ? 

A.     No,  sir,  I  did  not.  [818] 
***** 


Sebastopol  Apple  Grotvers  TJyiion  487 

(Testimony  of  Ella  Herrerias.) 

Q.  Did  she  give  you  that  list  while  at  work  one 
day?  A.     No,  sir. 

Q.  Did  you  ever  ask  Mrs.  Bate  to  ^'o  ii])  and 
work  on  the  slicor  to  find  out  alwut  the  Union? 

A.     No,  sir,  I  never  did,  no,  sir.  [819] 

*     -X-     ■)<•     *     * 

Redirect  Examination 

Q.  (By  Mr.  Karasick)  :  Mrs.  Herrerias,  as  I 
understand  it,  Mrs.  Davello  told  you  that  tliis  list 
that  you  had  w^hich  is  Greneral  Coimsers  Exhibit 
26  w^as  dangerous,  was  that  right?  [822] 

A.     Yes,  sir. 

Q.     Wlien  did  she  tell  you  that? 

A.     I  think  it  was  the  same  morning. 

Q.    The  same  morning  as  what? 

A.  Wlien  we  was  talking  on  the  phone,  and  then 
she  came  over  that  morning. 

Q.  I  am  sorry,  I  mean  it  is  G-eneral  Counsel's 
32,  not  26.  When  what?  What  was  your  answer? 

A.  That  morning.  That  same  day  is  when  she 
told  me. 

Q.  I  see.  How  did  she  happen  to  mention  the 
list? 

A.  Mrs.  Brock  had  told  her  that  I  had  it,  so 
then  she  told  me.  She  started  to  talk  about  some 
list,  and  I  asked  her  how  she  knew  I  had  it,  and 
she  said  Mrs.  Brock  told  her. 

Q.  It  had  not  occurred  to  you  before  that  the 
list  was  dangerous,  had  it?  A.     Not  at  all. 

Q.    As  a  matter  of  fact,  I  think  you  have  testi- 
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fied .  Actually,  the  list  did  not  seem  of  any  im- 
portance to  you  at  all,  did  it? 

A.     No,  it  did  not. 

Q.  From  the  moment  you  got  it  mitil  the  mo- 
ment you  gave  it  up? 

A.     That^s  right,  until  Mrs.  Davello  told  me. 

Q.  Oh,  then,  did  it  take  on  a  different  complex- 
ion to  you?  A.     Yes^  it  did.  [823] 

Q.     And  what  kind  of  a  complexion? 

Mr.  Berke:  Just  a  moment,  I  am  going  to  object 
to  it  as  irrelevant  and  immaterial  and  argimienta- 
tive. 

Trial  Examiner:    Overruled.  You  may  answer. 

A.  She  told  me  that  that  paper  was  very  dan- 
gerous because  it  was  detrimental  to  the  company 
and  to  myself. 

Q.  (By  Mr.  Karasick)  :  And  that  had  not  oc- 
curred at  all  before,  had  it? 

A.     N"o,  sir,  it  did  not. 

Q.  Now,  it  did  not  seem  too  unimportant  to  give 
to  Mr.  Duckworth,  did  it? 

A.  No,  I  was  just  curious  and  I  called  him  to 
ask  him  what  to  do  with  it,  because  I  don't  want  it. 

Q.  But  you  did  not  think  it  was  any  good  to 
you,  right? 

A.     It  was  good  to  nobody  as  far  as  I  knew. 

Q.  And  you  gave  it  to  Mr.  Duckworth  because 
you  thought  the  list  would  be  good  for  him? 

A.     No,  sir,  T  didn't  think  that. 

Q.  You  figured  that  if  he  had  it  he  would  bo 
able  to  use  it? 
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A.  No,  I  just  tlioiight  lie  would  want  to  kuow 
about  it,  and  T  didn't  faiow  wlu^thei-  it  was  dan- 
gerous or  not,  and  I  didn't  want  to  have  it. 

Q.     And  he  did  not  tell  you  anything:  about  it? 

A.    No,  sir.  [824] 


•3f     *     -X-     -X- 


Q.  Do  you  remember  going  to  a  party  of  Orlin 
Chapman  that  night? 

A.     That  nightv,  yes,  sir. 

Q.  The  night  of  October  16th,  the  night  you  say 
you  got  the  list?  A.     That's  right. 

Q.  And  do  you  rememl^er  that  same  night  that 
you  said  that  [838]  Louise  Chapson  had  signed  a 
Union  card  as  you  knew  from  a  list  you  had  re- 
ceived that  day?  A.     I  did  say  that,  yes. 

Q.  And  you  so  stated  in  your  affidavit,  is  that 
right?  A.     That's  right.  [839] 


■X-     -X      4J-      -»      * 


Q.  Now,  let  us  get  down  to  this  affida^dt  that 
you  signed  and  Mr.  Mathews  asked  you  to  swear  to 
on  February  9,  1955,  do  you  remember  that? 

A.    I  do.  [840] 


•X-     *     *     *     ^ 


Q.  (By  Mr.  Karasick)  :  You  have  some  concept 
or  idea  of  what  he  wanted  to  talk  to  you  about, 
didn't  you? 

A.  I  thought  he  was  going  to  talk  about  the  list, 
that  is  what  I  thought  he  was  going  to  talk  about. 


*    -Jf     -x-     *     * 


Q.     (By  Mr.   Karasick) :     Now,   you   remember 
that  Mr.  Matliews,  before  you  started  talking  about 
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this  case  and  matters  relating  to  the  case  and  the 
list  and  other  things,  talked  to  you  in  general  about 
questions  and  told  you  that  any  question  that  you 
did  not  want  to  answer,  you  had  a  perfect  right  to 
tell  him  so?  A.    I  don't  believe  so. 

Q.  Will  you  please  answer  yes  or  no  to  that 
question  ? 

A.     I  don't  recall  any  of  that  at  all.  [842] 

*    *     -x-     *     * 

Q.  (By  Mr.  Karasick)  :  Do  you  have  any  diffi- 
culty in  recalling  about  your  talking  to  Mr.  Martini 
or  Mr.  McGuire  alx>ut  it?  I  will  withdraw  the  ques- 
tion. I  will  ask  you  directly,  did  you  talk  to  ilr. 
Martini  about  Mr.  Mathews  taking  an  affida.^dt  from 
you  and  talking  about  the  case? 

A.     I  don't  remember  that. 

Q.  I  am  talking  about  any  time  from  February 
9,  1955,  to  the  present  time?  [850] 

A.    Not  to  my  knowledge. 

Q.    You  haven't  talked  to  Mr.  Martini? 

A.     I  don't  remember. 

Q.     You  don't  remember? 

A.     I  don't  remember. 

Q.  You  don't  deny  that  you  may  have  talked  to 
Mr.  Martini  alx)ut  it?  A.     I  don't  deny  that. 

Q.     Did  you  talk  to  Mr.  Caldwell  about  it? 

A.  T  believe  I  did,  I  don't  know  whether  I  did 
or  not. 

Q.     Well,  make  up  your  mind,  Mrs.  Herrerias. 

A.  I  don't  remember.  I  know  I  spoke  to  him, 
I  don't  know  if  it  was  that  day  or  not. 
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Q.  What  day  are  you  talking-  a])ont?  T  merely 
ask(^d  you  if  you  ever  talked  al)(Mit  \\w  stateuK^nts 
of  Mr.  Matliews. 

A.     Yes,  I  talked  to  Mr.  Caldwi^ll,  yes,  sir. 

Q.     And  when  did  you  talk  to  him  fii*st? 

A.     I  believe  it  was  that  same  day. 

Q.    What  day? 

A.  The  day  I  went  in  there  with  Mr.  McGuire, 
Mr.  McGuire  called  me  in  and  I  told  him  that  I 
had  been  talking  to  Mr.  Mathews. 

Q.  How  long  Avas  that  after  you  talked  to  Mr. 
Mathews  that  you  told  Mr.  Caldwell  and  Mr.  Mc- 
Guire? 

Mr.  Berke:  She  has  already  answered  that.  [851] 

Mr.  Karasick :  I  am  asking  the  witness.  Is  Coim- 
sel  the  witness  here  ? 

Mr.  Berke:    The  question  is  not  proper. 

Trial  Examiner:     The  question  is  proper. 

A.  It  was  about  four  days,  I  don't  remember 
exactly  how  many  days. 

Q.  (By  Mr.  Karasick)  :  Well,  when  you  talked 
to  Mr.  McGuire,  was  Mr.  Caldwell  present? 

A.     No,  sir. 

Q.     That  was  at  another  time? 

A.     I  have  never  met  Mr.  Caldwell  until  now. 

Q.     Did  you  talk  to  Mr.  Caldwell  by  telephone? 

A.     That's  right. 

Q.    When?  A.     That  day. 

Q.     From  where?  A.     From  the  office. 

Q.  And  what  did  you  tell  Mr.  CaldweU  at  that 
time  ? 
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A.     I  told  him  I  had  seen  Mr.  Mathews. 

Q.    What  else  did  you  tell  him? 

A.     That's  all. 

Q.    What  did  he  tell  you? 

A.  He  asked  me  Iioay  I  happened  to  go,  and  I 
told  him,  and  he  asked  me  if  I  had  signed  the 
statement,  and  I  said,  ^^Yes,"  and  he  told  me  that 
then  I  should  ask  for  the  statement.  [852] 

Q.     Ask  for  it  back?  A.    That's  right. 

Q.  So  that  the  writing  of  the  letter  to  Mr. 
Brown  regarding  the  statement  and  asking  the  re- 
turn of  it  was  the  result? 

A.  He  suggested  it^  but  I  didn't  write  it  entirely 
under  his  suggestion. 

Q.     Whose  suggestion?  A.     My  husband. 

Q.    Your  husband  suggested  it? 

A.     That's  right. 

Q.  I  see.  But  it  was  after  you  talked  to  Mr. 
Caldwell  that  you  wrote  the  letter,  that  is  the  ques- 
tion Mr.  Berke  is  talking  about. 

A.     Quite  a  while  afterward. 

Q.     How  long  afterwards? 

A.    About  a  couple  of  weeks,  I  guess. 

Q.  Who  gave  you  Mr.  Brown's  address  and 
name?  A.     I   asked   Mr.   McGuire   for   it. 

Q.     Mr.  McGuire?  A.     Yes,  sir. 

Q.     And  he  gave  you  the  ijiformation  ? 

A.     That's  right. 

Q.  And  then  you  wrote,  ajid  after  that  there  was 
a  meeting  in  Mr.  Finn's  office  with  Mr.  Brown  and 
Mr.  Peniield?  A.     That's  right.  [853] 
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Q.  You  were  given  a  copy  of  yoiii-  affulaAit,  at 
that  time,  liy  Mr.  Brown,  were  yon  not? 

A.    That's  rii^ht. 

Q.  In  the  presence  of  Mr.  Finn,  Mr.  Bro\\Ti  and 
Mv.  PeTifield  you  read  that  affidavit  word  by  word 
throughout  the  entire  length  of  that,  did  you  not? 

Mr.  Berke:  Now,  just  a  moment^  I  will  object 
to  that  as  repetitious. 

Trial  Examiner :    Overruled. 

Q.     (By  Mr.  Karasick)  :    Will  you 

A.     I  did. 

Q.  And  when  you  finished,  you  said  that  on  page 
two  where  you  referred  to  the  fact  Mrs.  Davello 
and  Louis  Mahoney  was  there  at  the  time  that 
Dickerson  was  there,  but  that  you  were  not  sure 
that  Davello  Avas  there  or  not? 

A.     No,  sir,  I  wasn't. 

Q.  And  that  was  what  you  said,  that  you  wasn't 
sure  after  reading  the  affidavit? 

A.     Yes,  that's  right. 

Q.  And  you  also  told  them  that  on  page  7 — 6, 
7  and  8,  that  you  were  not  sure  that  the  Union 
people  used  the  statement  as  used  in  your  affidavit, 
or  instead  that  the  statement  was  made  by  Duck- 
worth rather  and  other  persons  there,  at  the  meet- 
ing, just  before  the  statement  the  words  "trouble- 
makers, and  agitators"  rather  in  regard  to  Union 
people?  [854] 

A.     They  didn't  use  the  temi. 

'Q.  I  am  asking  you  if  those  are  the  things  you 
said?  A.     I  don't  remember. 
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Q.     Just A.     I  don't  remember. 

Q.  You  remember  that  you  read  these  state- 
ments in  the  affidavit  in  front  of  those  men? 

A.  I  glanced  it  over,  but  I  wouldn't  deny  that 
I  read  it. 

Q.  But  you  read  it  over,  and  you  read  it  com- 
pletely, did  you  not?  A.     I  tried  to. 

Q.  And  you  told  them  that  with  regard  to  the 
statement,  did  you  not?  A.     Yes. 

Mr.  Berke:    I  object. 

Trial  Examiner:  You  may  have  a  continuing 
objection. 

Q.  (By  Mr.  Karasick)  :  And  then,  when  you 
got  all  through,  you  said  there  were  two  places 
that  you  weren't  sure  about,  one  was  whether  Mrs. 
Davello  was  there  on  the  day  that  you  thought  you 
saw  Mrs.  Dickerson  plugging  and  marking  them? 

A.     That's  right. 

Q.  And  the  second  thing  was  tliat  you  were  not 
sure  on  that  meeting  on  October  15th  in  tlie  office, 
you  remember  that  meeting? 

A.     Yes,  sir.  [855] 

Q.  AVhen  you  discussed  the  employees  who  were 
to  be  retained,  they  used  the  teiTn  ^^ Union  people", 
but  you  were  sure  that  you  heard  the  words  "trou- 
blemaker and  agitator",  is  that  right? 

A.     I  don't  remember  that  at  all. 

Q.     Do  you  deny  that  you  made  that  statement? 

A.  I  don't  deny  it,  I  don't  know — I  don't  re- 
member. 

Q.     Now,   do  T  understand  your  previous  testi- 
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moiiy  to  be,  Mrs.  Herrerias,  lliai  iluvre  are  state- 
ments in  this  afficLnit  that  wvw  suggested  to  you 
by  anyone?  A.    Yes,  sir. 

Q.  What  statements  were  suggested  to  you  by 
anyone  in  this  afifidavit? 

A.  '\^nien  it  came  do^v^l  to  talking  al)out  whether 
I  wouldn't  say  anything  to  the  Union,  Mr.  Mathews 
would  ask  if  it  was  the  Union  or  wasn^t  the  Union. 

Q.     And  you  could  answer  either  yes  or  no? 

A.    Yes. 

Q.     And  did  he  put  what  you  said?  A.    Yes. 

Q.  Afterwards,  you  read  it  and  initialed  the 
changes  that  he  made. 

A.  I  initialed  something  that  he  pointed  for  me, 
some  correction,  and  I  initialed  it. 

Q.  As  a  matter  of  fact,  one  or  more  of  these 
corrections  were  made  in  your  own  handwriting, 
didn't  yon?  [856]  A.     I  did  not. 

Q.    You  are  certain  of  that,  Mrs.  Herrerias  ? 

A.     I  am  pretty  sure. 

Q.  Mrs.  Herrerias,  I  ask  you  to  think  carefully, 
to  see  if  you  can  recall  that  on  the  first  page  of 
the  affidavit  as  originally  drafted,  the  statement  was 
made  that  the  layoff  was  about  the  middle  of  No- 
vember of  1953,  under  the  production  of  one  shift 
that  you  were  talking  about,  that  after  yon  read! 
that  you  struck  out  the  word  ^ ^middle"  and  inserted 
the  word  "week"  and  initialed  it? 

A.    May  I  see  it? 

Q.  May  the  record  show  that  I  am  shoAving  the 
affida\T^t  that  is  handwritten  to  the  witness,  and  ask 
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you  if  you  don't  remember  the  word  ^^middle''  Avhich 
was  stricken  and  initialed  in  your  own  handwrit- 
ing? A.     I  certainly  did  not. 

Q.     You  deny  that  that  is  your  handwriting? 

A.  Definitely.  I  never  had  a  pen  in  my  hand 
that  night. 

Mr.  Berke:     That  is  not  the  question,  that  the 
word  ^Veek'^  is  there,  the  question  is  that  it  is  her 
handwriting, 
your  handwriting?   [857]  A.     That's  right. 

Mr.  Berke:  I  think  if  you  will  recall  it^  you 
will  agree  with  me. 

Q.  (By  Mr.  Karasick)  :  I  will  show  it  to  you. 
Are  you  also  denying  that  the  initials  E.  H.  is  not 
in  your  handwriting?  [857]  A.     That's  right. 

Q.  As  well  as  the  words  Ella  Herrerias  that  is 
on  the  margin  of  that  page?  A.     That's  right. 

Mr.  Berke:  The  witness  has  not  denied  that,  as 
I  understand  it. 

Trial  Examiner:  Counsel  showed  it  to  me, 
I  don't  know  that  I  can  draw  any  conclusion  from 
it,  since  I  am  not  a  handwriting  expert.  [858] 

*    ^    •x-    -x-    -x- 

Q.  (By  Mr.  Karasick)  :  Do  you  recall  in  the 
presence  of  Mr.  Finn,  Mr.  Penfield  and  ]\Ir.  Bro\Aai 
on  that  occasion,  that  you  told  them  that  your  hus- 
band had  asked  that  you  remain  neuti-al  about  this 
matter,  is  that  right?  A.     Tliat's  lighi. 

Q.  And  you  agrei^d  that  you  would,  but  aftcu- 
that  you  talked  to  Mr.  Duckworth,  and  Mr.  Grami 
asked  you  whether  you  couldn't  give  your  statement 
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to  Mr.  Mathews  at  yoin-  lioinc,  you  didirt  waiii 
your  husbajid  to  know  tJiat  you  wci-c  lalkini;-  to  tlic 
Union,  do  you  recall  that?  A.     No,  sii*. 

Q.  Do  you  deny  saying  that  at  that  time  in 
front  of  these  three  men? 

A.     I  don't  remember  saying  that. 

Q.     Do  you  deny  saying  it? 

A.     I  don't  remember. 

Q.  All  right,  let  us  see  what  else  you  can  or 
caimot  remember  about  that  meeting.  Do  you  re- 
member telling  them  for  tJiat  reason,  you  agreed  to 
go  to  the  Union  or  talk  about  going  to  [859]  the 
Union  hall  and  meeting  Mr.  Mathews,  lout  that  you 
told  your  hiisband  that  you  were  going  to'  your 
friend's  house  and  would  be  home  in  approximately 
an  hour?  A.     Did  I  tell  you  mv  house 

Q.  The  question  is  if  you  didn't  make  that  state- 
ment in  front  of  Mr.  BroAAn,  ]\Ir.  Finn  and  Mr. 
Penfield  on  March  16,  1955? 

A.     I  believe  I  did. 

Q.  Now,  do  you  remember  fuiiher  telling  them, 
at  that  time,  Mrs.  Herrerias,  that  while  you  were 
talking  to  Mr.  Mathews  you  began  to  be  worried 
that  your  husband  would  find  out  you  had  lied  to 
him  about  this? 

A.     That  I  told  Mr.  Mathews  that? 

Q.  No,  that  you  told  Mr.  Bro^vii,  Mr.  Finn  and 
Mr.  Penfield  that  on  that  evening,  and  that  you  got 
worried  because  of  the  fact  that  you  had  told  your 
husband  you  were  going  to  a  friend's  house,  and 
that  it  took  longer  than  you  had  figured? 
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A.     Something  to  that  effect. 

Q.     In  substance,  was  that  what  you  said? 

A.     More  or  less. 

Q.     Well,  is  it  more  or  less? 

A.     I  don't  remember  the  exact  words. 

Q.     Is  not  that  substantially  correct? 

Mr.  Berke:  I  object  to  the  form  of  the  question 
in  asking  is  that  substantially  correct.   [860] 

Trial  Examiner:  Did  you  understand  what  was 
meant  by  substantial?  In  other  words,  is  that  the 
gist  of  it,  is  that  correct?  A.     Yesv,  sir. 

Q.  (By  Mr.  Karasick)  :  Is  that  correct^  Mrs. 
Herrerias?  A.     Yes,  sir. 

Q.  AH  right.  Now,  do  you  reanember  also  telling 
them,  at  that  time,  and  I  am  talking  about  March 
16th,  in  front  of  Mr.  Finn,  Mr.  Browm,  Mr.  Pen- 
field,  do  you  remember  telling  these  three  individ- 
uals, at  that  time,  that  the  reason  about  your  hus- 
band's finding  out  that  you  were  concemed  was 
upsetting  to  you,  and  that  Mr.  Mathews  did  not  act 
in  any  improper  manner  at  any  time  during  that 
interview  ? 

A.  Well,  it  all  depends  on  what  you  call  im- 
proper. 

Q.  I  am  asking  you,  Mrs.  HeiTerias,  if  you  did 
not  make  that  statement  in  front  of  these  three 
men  on  March  16,  1955,  in  Mr.  Finn's  office. 

A.  He  asked  me  what  I  meant  l>y  acting  im- 
proper, and  I  told  him  it  was  improper  to  have 
sent  me  there  at  that  time  of  night. 

Q.    Let  me   repeat   the   question   to   you,    Mrs. 
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Herrerias.  I  am  askiiii;'  you  to  affinn  or  deny  under 
oath,  now,  whether  or  not  on  March  16,  1955,  in 
the  office  of  Attorney  Finn,  your  own  attorney,  you 
did  not  in  the  presence  of  Mr.  Gerald  Brown  and 
Mr.  Louis  Penfield  state  in  substance  and  in  effect 
that  Mr.  Mathews  did  not  act  in  any  improper 
maimer  at  any  time  during*  the  intei^iew  [8()1] 
when  tJiat  affidavit  was  taken.  I  want  a  yes  or  no, 
please.  A.    Well 

Mr.  Berke:  Just  answer  yes  or  no  if  you  can, 
or  if  you  cannot. 

A.    AVell,  I  will  say  yes. 

Q.  (By  Mr.  Karasick)  :  Kow  is  my  understand- 
ing correct  from  your  testimony  that  after  Mr. 
Brown  and  Mr.  Penfield  left  Mr.  Finn's  office,  you 
discovered  something  WTong  with  this  affidavit? 

A.  I  told  Mr.  Finn  that  it  didn't  sound  true  to 
me,  and  I  said  I  don't  think  this  is  a  true  copy. 

Q.  When  did  you  tell  Mr.  Finn  that,  Mrs.  Her- 
rcrias? A.     When  we  were  alone. 

Q.    What  date?  A.     The  same  evening. 

Q.     March  16,  1955,  is  that  right? 

A.     That's  right. 

Q.  Did  you  tell  any  representative  of  the  Na- 
tional Labor  Relations  Board  at  any  time  from 
March  16th  to  the  present  date  that  you  had  any 
such  doubt  at  all  about  the  affidavit? 

A.     Since  that  meeting? 

Q.  From  that  meeting  to  the  present  time,  have 
you  ever  repeated  that  to  any  representative  of 
the  Board?  A.     No,  sir.  [862] 
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Q.     Did  you  tell  the  company  about  it? 

A.     I  did. 

Q.     Who?  A.    Mr.  McGuire. 

Q.     AVhen?  A.    About  four  days  later. 

Q.     What  did  you  tell  him? 

A.  Pardon  me,  are  you  refemng  to  Mr.  Finn's 
visits  now? 

Q.  I  am  speaking  about  any  time  after  the  meet- 
ing witJi  Mr.  Penfield  and  Mr.  Brown,  and  they  had 
left,  after  you  had  said  that  ]\Ir.  Mathews  had  not 
been  guilty  of  any  improper  conduct,  you  discov- 
ered that  there  was  something  wrong  with  the  affi- 
davit and  so  told  Mr.  Finn?  A.     That's  right. 

Q.  All  right.  N"ow,  you  never  told  anybody  from 
the  Board  about  it^  is  that  right? 

A.     Now,  which  Board  are  you  speaking  about? 

Q.     The  National  Labor  Relations  Board. 

A.  I  don't  believe  I  saAV  another  National  Labor 
Relations  Board  man. 

Q.  Now,  after  you  made  your  affidavit,  you 
wrote  to  Mr.  Brown  and  asked  him  for  it? 

A.     Yes. 

Q.  And  after  you  read  it  a  second  time,  you  did 
not  write  to  Mr.  Bro\\Ti,  did  you?  [863] 

A.     No,  I  left  that  up  to  my  attomey. 

Q.     And  did  he  do  it,  so  far  as  you  know? 

A.     I  don't  know. 

Q.     But  you  told  him  to  do  this?  A.     I  did. 

Q.     When?  A.     AVhen? 

Q.    Yes. 

A.  Are  you  refen^ng  to  after  the  affidavit 
or 
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Q.  I  am  refeiTing  to  any  tinu^  aftri-  IIk^  iiKH'tiiiii; 
on  March  16,  195,5,  in  Mr.  Fiinrs  office. 

Mr.  Bcrko:  Are  yon  rcPcrriiio-  to  llic  fact.  Mi*. 
Karasick  ? 

Mr.  Karasick:  If  Counsel  wishes  to  object,  I  will 
wait. 

Mr.  Berke:  Well,  T  siil)init  the  sta,tement  is 
A'ag'ue  and  indefinite  and  nnintelligil)]e. 

Trial  Examiner:     Read  the  question. 
(Question  read.) 

Q.     (By  Mr.  Karasick)  :    Do  you  understand  it? 

A.  I  didn't  speak  to  any  National  Labor  Rela- 
tions Board  man  at  all. 

Q.  All  right,  l>ut  you  did  speak  to  some  company 
representative  or  another,  didn't  you? 

Mr.  Berke :    About  what  ? 

Trial  Examiner:  About  the  discussion  in  Mr. 
Finn's  office  on  March  16th.  [864] 

Q.  (By  Mr.  Karasick)  :  Let  us  get  at  that  in 
this  way.  Mrs.  Herrerias,  you  claim  that  under 
oath  here  that  you  told  your  attorney  that  there 
Avas  something  wrong  with  your  affidavit,  after  the 
representatives  of  the  Labor  Board  left  his  office 
on  March  16th,  is  that  right?  A.     That's  right. 

Q.    What  exactly  did  you  tell  Mr.  Finn? 

A.  I  just  told  him  that  this  didn't  sound  like  my 
words  and  it  didn't  ring  true  to  me  at  all. 

Q.  In  what  respect  did  you  point  out  that  it 
was  not  true? 

A.  I  can't  pick  any  pariicular  thing,  I  took  it 
as  a  whole. 
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Q.  You  mean  the  whole  affidavit  seemed  wrong 
to  you?  A.     I  said  it  just  didn't  ring  true. 

Q.    Well,  then,  did  it  ring  false? 

Mr.  Berke:     I  object  to  that  as  argumentative. 

Mr.  Karasick:  Well,  what  does  she  mean?  Since 
it  didn't  ring  true,  it  must  have  been  wrong. 

Trial  Examiner:  Will  you  explain  that^  please, 
about  what  you  mean? 

A.  Well,  the  wording  in  some  of  the  statements, 
were  words  that  I  know  I  didn't  say. 

Q.  (By  Mr.  Karasick)  :  Now,  do  you  remember 
what  it  was?  A.     There  was  some  change. 

Q.     Pardon? 

A.  The  changes,  like  it  quoted  a  change  of  the 
rates.  [865] 

Q.     A  change  from  what,  Mrs.  Herrerias? 

A.  Well,  like  furnishing  in  some  detail  at  the 
beginning. 

Q.     What? 

A.  Such  as  some  questions  that  he  would  ask  me 
that  I  remember  that  he  didn't  include  and  I  don't 
remember  exactly  what  it  was,  but  I  know  at  the 
time  it  just  didn't  seem  true  to  me. 

Trial  Examiner:  I  think,  at  this  time,  we  will 
recess  until  2:15  p.m. 

(Whereupon   a  recess  was  taken  until  2:15 
o'clock  p.m.)   [886] 

After  Recess 
(Whereupon  the  hearing  was  resumed,  ])ur- 
suant  to  the  taking  of  tlie  recess,  at  2:15  o'clock 
p.m.) 
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Trial  Examiner  Hemiiig'way:  The  luarini;'  is  in 
order. 

Q.  (By  Mr.  Karasick) :  Mrs.  Henvrias,  you 
rememl^er  we  were  last  talkinc^  a.bout  the  nu^etiiiff 
ill  your  attorney's  office,  Mr.  Finn,  on  March  16, 
1955,  between  you,  Mr.  Finn,  R(\i^onal  Director 
Bro^Yn,  and  Chief  Law  Officer  Penfield  of  tlio  Labor 
Board,  do  you  remember  it?  A.    Yes,  sir. 

Q.  Now,  with  that  meetins;  in  mind,  do  you  re- 
call that  you  told  Mr.  Finn,  Mr.  Brown  and  Mr. 
Penfield,  at  that  time,  that  on  the  night  that  Math- 
ews wrote  this  affida\dt  which  you  signed,  that  you 
never  complained  to  him,  to  Mathews,  at  that  time, 
about  the  amount  of  time  that  the  interview  was 
taking,  do  you  remember  telling  them  that? 

A.     No,  I  don't. 

Q.     Do  you  deny  that  you  told  them  that? 

A.     I  don't  deny  it,  because  I  don't  remember  it. 

Q.     It  is  true,  however,  is  it  not? 

A.     I  don't  know. 

Q.  What  I  am  saying,  is  that  it  is  true,  how- 
ever, is  it  not,  that  on  the  night  of  February  9th 
you  did  not  complain  to  Mr.  Mathews  at  any  time 
about  how  much  time  the  interview  was  taking? 

A.  Yes,  I  did,  I  asked  him  how  long  it  would 
take,  because  I  was  getting  tired. 

Q.  Well,  you  didn't  make  any  statement  about 
time,  did  you? 

A.  I  don't  remember  if  I  did  or  not,  but  I  do 
know  I  Avatched  that  clock  there  hour  after  hour, 
and  I  kept  watching  it,  but  I  don't  remember. 
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Q.  My  question  to  you,  was  that  you  made  no 
statement  to  Mr,  Mathews  about  the  time  during 
the  course  of  that  inter\dew? 

A.     I  don^t  remember. 

Mr.  Berke:  Just  a  moment,  I  want  to  object  to 
the  question  and  move  the  answer  be  stricken.  It 
is  repetitious  in  view  of  the  previous  answer  about 
complaining  to  him  on  one  occasion. 

Trial  Examiner:  Well,  that  was  true,  I  believe, 
Mr.  Karasick. 

Mr.  Karasick:  She  said  she  talked  to  him  on 
one  occasion  about  being  tired. 

Trial  Examiner:  You  are  talking  about  a  differ- 
ence between  talking  and  being  tired? 

Mr.  Karasick:    That  is  right. 

Trial  Examiner:    I  will  let  it  stand. 

Q.  (By  Mr.  Karasick)  :  Now,  Mrs.  Herrerias, 
I  want  your  testimony  imder  oath  now,  as  to 
whether  you  did  or  did  not 

A.     I  don't  remember. 

Mr.  Berke:    Just  a  minute,  wait  until  he  finishes. 

A.     I  thought  he  was  finished,  pardon  me. 

Mr.  Berke:  If  you  can't  hear  him,  say  so,  l>ut 
wait  until  he  finishes. 

Q.  (By  Mr.  Karasick) :  I  want  your  testimony 
imder  oath  here  now,  Mrs.  Herrerias,  as  to  whether 
you  did  or  whether  you  did  not  complain  to  Mr. 
Mathews  at  any  time  during  the  interview,  when 
lie  was  taking  tlie  affidavit,  about  the  amount  of 
tim(^  tlie  intersnew  was  taking? 

Mr.  Berke:    Just  a  mom(^nt,  I  ol)ject  to  liis  say- 
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ing  *^I  want  your  testimony  under  oath  now.""  Slie 
has  been  mider  oath  all  the  tinu^,  and  i'urtlu^r  it  is 
an  imjn'oper  question,  and  T  fui'ther  ()l)je('t  to  it 
as  having  been  asked  and  answered,  and  CouiLsel 
is  engaging  in  semantics. 

Mr.  Karasick:    I  am  refreshing  her  memoiy. 

Trial  Examiner:  Well,  you  haven't  done  it  so  far. 

'Q.  (By  Mr.  Karasick)  :  Let  me  see  if  I  can 
refresh  your  memory.  Do  you  remember  telling  Mr. 
Penfield,  Mr.  BroA\Ti,  and  Mr.  Finn  at  the  meeting 
on  March  16th  of  this  year  that  at  no  time  during 
the  interrogation  of  your  affidavit  that  you  com- 
plained to  Mathews  that  the  intei'\dew  was  taking 
too  long?  A.     I  don't  remember. 

Q.  You  do  not  deny  that  you  made  such  a  state- 
ment to  these  gentlemen? 

A.     I  don't  remember  making  it. 

Q.  Now,  that  interview  occurred  on  March  16th 
of  this  year,  [869]  did  it  not  with  these  three  men? 

A.     I  believe  it  did. 

Q.  Yet  you  cannot  remember  what  you  told  them 
on  that  occasion  mth  respect  to  this  matter,  is  that 
right  ? 

A.     That's  right,  not  that  incident,  no. 

Q.  When  was  it  after  Mr.  BroAvn  and  Mr.  Pen- 
field  left  Mr.  Finn's  office  that  you  first  told  Mr. 
Finn  that  you  thought  there  was  something  wrong 
with  the  affidavit  that  you  had  failed  to  bring  out 
before  the  three  of  them? 

Mr.  Berke:    I  am  going  to  object  to  that  as  twist- 
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ing  the  evidence,  there  is  no  showing  that  she  made 

any  after  thought. 

Trial  Examiner:  Well,  I  don't  think  that  is 
meant  to  be  technical,  you  may  answer  that. 

A.  Yes,  I  spoke  to  Mm  immediately  after  they 
left. 

Q.     (By  Mr.  Karasick) :     How  long  after  that? 

A.     Immediately. 

Q.  And  how  long  after  is  inmiediately?  One  or 
two  minutes  or  half  an  hour? 

A.     No,  as  soon  as  they  left  the  room. 

Q.    As  soon  as  they  left  the  room? 

A.    Yes,  sir. 

Q.  Now,  why  didn't  you  tell  them  before  they 
left?  A.     He  didn't  ask  me  to. 

Q.    Who  did  not  ask  you? 

A.     Mr.  Brown  just  told  me  to  read  it.   [870] 

Q.     Who  told  you  to  read  it? 

A.     Mr.  Brown  told  me  to  read  it. 

Q.  Is  it  your  testimony  that  you  were  told  to 
read  it,  and  you  read  it  and  they  left  iQimediately  ? 

A.     I  told  them  it  wasn't  O.K. 

Q.     And  you  told  them  it  wasn't  O.K.? 

A.     I  told  them  what  the  changes  were. 

Q.     And  you  already,  on  the  record,  in  your  testi- 
mony told  what  those  changes  were? 
'    A.     Yes,  that's  right. 

Q.  After  those  were  done,  is  it  your  testimony 
that  there  was  no  further  discussion  and  Mr.  Brown 
and  Mr.  Peniield  immediately  left? 
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Trial  Exaniinor:  Do  yon  iiiiflorstaiul  ih('  (jiios- 
tion? 

A.  With  Mr.  Finn?  Do  you  lucni  if  I  liad  a 
discussion  with  Mr.  Finn.? 

Q.  (By  Mr.  Karasick) :  All  rights  Mrs.  Hor- 
reiias,  I  will  give  it  to  you  again.  You  aro  in  Mr. 
Finn's  office  with  Mr.  Brown  and  Mr.  Penfield  and 
Mr.  Finn  and  yourself?  A.     That's  right. 

Q.  You  read  the  affidavit  and  you  find  out  some 
minor  particulars  in  which  a  change 

Mr.  Berke:    I  am  going  to  object. 

Q.  (By  Mr.  Karasick)  :  All  right,  let  me  with- 
draw the  question.  [871] 

You  pointed  out  three  particulars  in  which  the 
affida,\dt  yon  think  is  more  accurate^  is  that  right? 

A.     That  were  more  accurate. 

Q.     You  read  it  over,  did  you  not? 

A.    Yes,  I  read  it. 

Q.  At  the  request  of  Mr.  Finn  and  Mr.  Brown, 
is  that  right? 

A.     At  the  request  of  Mr.  Brown,  yes,  sir. 

Q.  Mr.  Finn  was  there  and  he  agreed  didn't  he 
that  you  should  read  it? 

A.     I  don't  remember  if  he  did  or  not. 

Q.     He  didn't  disagree,  did  he? 

Mr.  Berke:    I  object. 

Trial  Examiner:    Overruled. 

Q.  (By  Mr.  Karasick) :  You  read  the  affida,vit, 
and  after  you  got  through  reading  the  affidavit  you 
said  there  were  three  minor  points  that  needed  to 
be  changed,  is  not  that  right? 


508         National  Labor  Relations  Board  vs, 

(Testimony  of  Ella  Herrerias.) 

A.    I  thinly  so,  yes. 

Q.  iViid  other  than  that,  you  said  the  a£&davit 
was  correct,  did  you  not? 

A.     I  don't  tliink  I  said  it  was  correct. 

Q.     What  did  you  say? 

A.     I  don't  remember. 

Q.  Did  you  say  that  it  was  incorrect  in  any 
other  respect  than  the  three  changes  you  testified 
about  this  morning? 

A.     Not  at  that  time,  no.  [872] 

Q.  And  after  you  got  through  with  that,  did 
Mr.  Brown  and  Mr.  Penfield  leave  the  office  of  Mr. 
Finn?  A.     I  don't  remember. 

'Q.    You  don't  remember  anything,  do  you? 

A.     No. 

Mr.  Berke:    That  is  not  what  she  testified  to. 

Trial  Examiner :    I  will  let  it  stand. 

Q.  (By  Mr.  Karasick) :  But  you  do  remember 
clearly  that  as  soon  as  Mr.  Penfield  and  Mr.  Brown 
left  you  told  your  attorney  that  there  was  some- 
thing wrong  wdth  that  affidavit,  is  that  so? 

Mr.  Berke:  Just  a  moment,  asked  and  answered^ 
and  that  is  going  clearly  beyond  the  bomids  of  re- 
direct examination. 

Trial  Examiner:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Karasick)  :  Is  there  any  reason, 
Mrs.  Herrerias,  that  you  can  give  us  as  to  why  you 
cannot  recall  to  your  mind  that  there  was  anything 
wrong  with  the  affidavit  while  Mr.  Penfield  and  Mr. 
Brown  were  there,  but  you  do  remember  only  after 
they  had  immediately  left? 
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A.  No,  none  whatever,  T  just  didn't  want  to 
mention  anytliini^  more  about  it  to  them.  J  tli()U.i2:lit 
I  wonld  speak  to  my  attorney,  iK^causi^  lie  said  I 
was  to  make  any  changes  that  were  neeessary. 

Q.    Who  said? 

A.  That  was  Mr.  Brown,  that  if  there  was  any- 
thing, any  altering  to  l>e  done,  Mr.  Finn  would 
be 

Q.     Mr.  Brown  said  what?  [873] 

Trial  Examiner:     Read  the  answer,  please. 
(Answer  read.) 

Trial  Examiner:  I  think  that  it  is  not  as  clear 
as  I  first  imderstood.  I  will  permit  her  to  finish  it. 

A.  Ho  told  Mr.  Finn  that  if  there  was  any 
altering  or  any  changes  to  be  made  that  he  could 
do  so. 

Q.     (By  Mr.  Karasick)  :     Who  could? 

A.  I  understood  him  to  say  that  any  changes  to 
be  made  or  altering  to  be  made  in  that  regard. 

Q.  Before  it  was  made,  before  the  affidavit  was 
made  Mr.  Bro\^Ti  said  that? 

A.     No,  sir,  I  think  it  was  after,  I  think. 

Q.  Now,  you  pointed  out  these  things  that  were 
wrong,  did  you  not? 

A.     I — ^some,  yes,  sir. 

Q.     Did  you  withhold  anything  from  them? 

Mr.  Berke:  Just  a  moment,  Mr.  Trial  Exam- 
iner, I  think  now  we  are  going  into  a  matter  which 
is  an  imposition  and  not  proper  examination,  is 
repetitious,  and  it  clearly  goes  beyond  proper  re- 
direct examination.  We  were  on  this  a  good  part 
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of  the  forenoon  and  weVe  started  off  again.  I  un- 
derstood you,  Mr.  Trial  Examiner,  to  say  that  you 
would  permit  this  briefly.   Now,  this  is  certainly 
more  than  brief. 

Mr.  Karasick:  Mr.  Trial  Examiner,  this  is  not 
of  my  choosing.  If  the  witness  answers  the  ques- 
tions, I  think  I  can  get  through  wdth  it.  [874] 

Trial  Examiner:     Gro  ahead. 

Q.  (By  Mr.  Karasick) :  Did  I  understand  that 
you  pointed  out  some  of  the  things  in  this  affidavit 
you  thought  were  wrong  to  these  three  gentlemen 
on  March  16th,  but  not  all  of  them? 

A.     That's  right. 

Q.    Why  did  you  withliold  some  of  them? 

A.     Because  I  didn't  know  I  was  supposed  to. 

Q.  Why  did  you  think  they  gave  you  the  affi- 
davit to  read,  Mrs.  Herrerias? 

A.     I  don't  know. 

Q.  Why  did  you  have  the  meeting  in  Mr.  Finn's 
office  A\dth  Mr.  Brown  and  Mr.  Penfield? 

A.     Why,  at  my  husband's  request. 

Q.     At  your  husband's  request? 

A.     That's  right. 

Q.  And  what  was  your  husband  requesting,  do 
you  know? 

A.     Tie  just  didn't  want  me  to  be  alone. 

Q.  Didn't  you  already  testify  on  this  stand,  Mrs. 
Herrerias,  that  you  had  the  meeting  at  your  attor- 
ney's office  with  those  gentlemen  for  the  purpose 
of  detemiining  whether  there  was  anything  im- 
proper in  the  way  this  affidavit  was  taken? 
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A.     I  looked 

Mr.  Bei-ke:  Just  a  moment,  I  am  going  to  ob- 
ject, now,  Mr.  Trial  Examiner,  I  tliink  the  Iwunds 
of  reasonableness  have  [875]  Ix^en  execMMlc^d,  and  I 
submit  that  the  examination  is  improi)ei'. 

Trial  Examiner:  I  am  going  to  permit  this,  I 
tliink  it  is  down  pretty  close  to  the  conclusion,  now. 

Q.  (By  Mr.  Karasick) :  I  agree  witli  that,  Mr. 
Examiner.  Will  you  answer  the  question,  please? 

A.     I  left  that  entirely  up  to  my  attorney. 


■*    -x-    *    *    * 


Q.  (By  Mr.  Karasick) :  You  are  not  saying 
now,  are  you,  that  because  she  was  behind  tlie  line 
on  tlie  second  day  was  one  of  the  reasons  for  her* 
discharge?  A.     Not  particularly,  no. 

Q.  What  do  you  moan  '^not  i>articularly "  ? 
Either  it  was  or  it  was  not? 

A.    No,  it  was  not.  [876] 

Mr.  Karasick:     That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Berke) :  Mrs.  Herrerias,  on  tho 
night  that  Mr.  Mathews  took  your  affidavit,  did  he 
at  any  time  tell  you  that  you  did  not  have  to 
sign  it? 

A.     I  don't  recall  him  ever  telling  me  that,  no,  sir. 

Q.  Now,  Mr.  Karasick  asked  on  redirect  exam- 
ination about  a  statement  that  you  alleged  to  have 
made  that  Mr.  Mathews  did  not  act  in  an  improper 
way.  Did  you  understand  what  was  meant  by  im- 
proper? ***** 
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A.  Having  been  alone  in  there  mtli  him,  alone 
with  a  man  I  had  never  met  before. 

Q.  (By  Mr.  Berke) :  Is  that  what  you  under- 
stood? A.     That's  what  I  meant.  [877] 

Q.    By  the  use  of  improper? 

A.     That's  what  I  meant. 

Q.  Now,  on  the  evening  of  Mrs..  Dickerson's 
discharge,  did  she  deny  plugging  or  decorating  the 
apples  Avhen  you  told  her  why  she  was  being  dis- 
charged? A.     No,   sir,   she  did  not. 

Mr.  Berke:     May  I  have  this  marked? 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  6  for 
identification.) 

Q.  (By  Mr.  Berke)  :  I  show  you  a  docmnent 
consisting  of  4  pages  which  have  been  marked  as 
Respondent's  Exhibit  6  and  ask  you  if  that  is  in 
your  handwriting?  A.     That  is. 

Q.     This  purports  to  be^ — what  is  it? 

A.     That  is  a  report  on  the  night  that  I  went 

Q.     Is  that  a  report  of  what — all  right,  go  ahead. 

A.  That  is  a  letter  requesting  the  return  of  my 
statement  that  I  made  to  Mr.  Mathews. 

Q.  That  is  addressed  to  Mr.  Gerald  A.  Brown, 
Regional  Director  for  the  National  Labor  Relations 
Board,  630  Sansome  St.,  San  Francisco. 

I  notice  it  is  dated  February  18,  1955.  Was  that 
letter  written  on  that  date?  A.     It  was.  [878] 

Q.  Now,  t(01  us  whether  or  not  this  is^ — will  you 
look  it  over  carefully — an  exact  copy  of  the  letter 
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that  you  testific^d  yon  sent  to  Mi-.  r>i'()\vn   on   lliai 

date? 

*  -x-    *     *     * 

A.     It  is. 

Q.  (By  Mr.  Berkc) :  J)id  yon  make  it  the  same 
day  yon  wrote  the  original  ? 

A.  Word  for  word,  and  I  inad(^  the  two  at  the 
same  time. 

Mr.  Berke:  I  offer  Respondent's  Exhibit  6  in 
e^^dence.  I  will  ask  leave  to  withdraw  it  and  make 
photostatic  copies  of  it.  [879] 

*  4f     -Jf      ^      * 

Q.  (By  Trial  Examiner) :  Had  you  completely 
finished  the  draft  of  the  letter  you  wrote  to  Mr. 
Brown  before  you  copied  it  on  this  Respondent's 
Exhibit  6? 

A.  I  finished  tlie  other  first,  then  I  copied  this 
one. 

Q.  Did  you  have  anyone  assist  you  in  reading  it 
to  check  one  against  the  other. 

A.     No,  sir,  that's  what  I  did. 

Q.  After  you  finished  copying,  did  you  make  any 
effort  to  go  back  and  check  again  to  see  whether 
or  not  you  had  copied  it  accurately? 

A.     I  believe  I  did,  yes,  sir.  [880] 
***** 

Trial  Examiner:  Respondent's  Exhibit  6  is  re- 
ceived in  [882]   e\"idence  subject  to  duplication  of 

copy,  of  course.  [883] 
***** 
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Q.  (By  Trial  Examiner) :  Let  me  ask  you  a 
few  questions  about  it  then. 

Will  you  please  describe  for  me  this  weekly  list 
that  you  say  you  used  when  you  made  up  a  list  of 
the  girls  that  were  going  to  be  retained  or  laid  off 
on  October  15th? 

A.  It  is  a  list- — a  typewritten  list  that  is  made 
in  the  office — it  is  upstairs — ^of  the  girls.  The  weekly 
list  of  the  girls  that  work  that  shift.  [887] 

'Q.     During  that  week? 

A.  That  week,  and  if  there  are  no  changes,  I 
continue  using  the  same  list. 

Q.  I  see.  That  is  not  a  list  that  you  check  at- 
tendance on?  A.     No,  sir. 

Q.  That  is  just  a  list  to  show  who  is  employed 
at  the  time?  A.     That's  right,  alphabetically. 

Q.  Now,  how  was  it  that  you  were  asked  to  get 
this  list  of  names  for  the  layoff,  were  you  to  che-ck 
the  names  of  those  who  were  to  be  laid  off,  or  were 
you  to  check  the  names  of  those  to  be  retained? 

A.  If  I  remember,  I  think  I  checked  off  the  girls 
that  were  to  be  laid  off.  I  l)elieve  that^s  the  way  I 
done  it,  and  I  used  the  same  list. 

Q.  Now,  did  you  turn  that  over  to  somebody  or 
did  you  retain  that  list? 

A.     I  turned  that  back  into  the  office. 

Q.     Do  you  know  who  got  possession  of  it  then? 

A.     No,  sir,  I  don't. 

Q.  Do  you  know  whether  or  not  the  people  on 
your  shift  who  wvve  actually  laid  off  w(M*e  the  same 
ones  who  were  checked  off  on  your  list? 
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A.     So  far  as  T  know. 

'Q.     That  is,  did  you  notice^  nny  difTci-ciico? 

A.     T  did  not.  [888] 
«  ♦  *  *  ^ 

FRANK  UNCTANO 

a  witness  called  by  and  on  bclialf  of  the  General 
Counsel,  National  Labor  Relations  Board,  beini^ 
first  duly  sworn,  was  examined  and  testified  as 
follows:  [890] 

•K-     -X-     -X-     -X-     -X- 

Direct  Examination 

Q.  (By  Mr.  Karasick) :  Mr.  Unciano,  you 
worked  for  Sebastopol  Atopic  Growers  Union  at 
one  time,  did  you  not?  A.     Yes,  I  did. 

Q'.     Did  you  begin  working  there  in  1951? 

A.     Yes,  sir. 

Q.     And  then,  that  job  lasted  how  long? 

A.     For  2  years  and  a  half,  I  think. 

Q.     1953  some  time?  A.     That's  right. 

Q.    ^Tiat  was  your  job  there,  doing  what? 

A.     Oh,  I  was  maintenance. 

Q.    Maintenance?  A.    Yes. 

Q.  Then,  what  did  you  do,  did  you  quit  or  were 
you  fired  or  what?  A.    Well,  I  got  fired.  [891] 

Q.  Then,  did  you  go  back  and  go  to  work  there 
again  ? 

A.  Last  year,  1954,  that  was  in  August  some 
time. 

Q.  When  you  say  you  were  fired,  was  it  a  lay- 
off in  1953  ?  A.     No,  sir,  he  just  fired  me. 

Q.     I  see.  In  1954,  you  came  back  to  work  for  the 
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company  again?  A.     That's  right. 

Q.     Ajid  your  jol>  then  was  what? 

A.     The  same  that  I  had  before. 

Q.     Maintenance?  A.     Yes,  sir. 

Q.  Were  you  laid  off  in  the  reduction  to  one 
shift  on  October  15,  19e54?  A.     Yes,  sir. 

Q.     Xow,  do  you  know  Leonard  Duckworth? 

A.     Yes,  I  know  him  pretty  well. 

Q.     AVhat  was  his  job  at  the  cannery  in  1954? 

A.     He  was  the  superintendent,   I  think. 

Q.  Do  you  remember  any  time  during  1954  that 
Mr.  Duckworth  talked  to  you  about  the  Sebastopol 
Cooperative  Cannery?  A.     Yes,  I  do. 

Q.     When  was  that,  when  did  that  happen? 

A.     That  was  outside  the  cannery. 

Q.     Yes,  I  mean  when  did  it  happen  ? 

A.     Well,  it  was  in  the  daytime.  [892] 

Q.  About  how  long  before  the  layoff  of  October 
15th?  A.     I  think  it  was  about  three  weeks. 

Q.     About  three  weeks?  A.    Yes. 

Q.    You  say  it  was  outside  the  cannery? 

A.    Yes. 

Q.     Was  there  anyone  else  present? 

A.     No,  sir. 

Q.  Will  you  tell  us  on  that  occasion  what  '^h\ 
Duckworth  said  to  you  a!)0Tit  that? 

A.  Well,  I  happened  to  ask  him  wliy  they  were 
sending  off  the  apples  to  the  Coop. 

Q.     And  that  is  another  cannery? 

A.  Yes,  and  he  told  me  he  was  tiying  to  finish 
all  the  ap])les  as  fast  as  they  could,  bcH'ausc^  they 
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were  afraid  tlio  Union  was  K^)in»;'  to  get  in  tliere, 
and  they  didn't — they  were'  Irviiii;'  to  oi'^'aiiizc^  llie 
Union  in  the  cannery. 

Mr.  Berke:  I  am  sorry,  would  you  read  me  the 
answer  ? 

(Answer  read.) 

Q.  (By  Mr.  Karasick)  :  Now,  did  he  tell  yon 
they  were  trying  to  organize  the  Unioii  in  tlu^  can- 
nery Avhere?  A.     At  Molmo. 

Q.    Molino?  A.     Yes,  sir. 

Q.  Is  the  Coop  Cannery  also  known  as  the  [893] 
Sebastopol  Apple  Growers A.    Well 

Q.  Jnst  a  moment,  as  the  Sebastopol  Coopera- 
tive Cannery?  A.     That's  the  name  of  it. 

Q.     That  is  another  cannery  apart  from  Molino? 

A.  That  is  a  part  of  the  Growers  Union,  l)ut  that 
is  a  different  cannery. 

Q.  Do  you  recall  anything  else  Mr.  Duckworth 
said  to  you  at  that  time? 

A.  Well,  he  told  me  like  tMs,  he  says  he  don't 
want  to  do  business  mth  tlie  Unions,  he  don't  want 
to  sign  or  whatever  happen,  that's  all  he  told  me. 

*     *     *     -Sf     * 

Trial  Examiner:    I  wonld  like  to  ask  Mr.  Unci- 

ano,  did  yon  ever  sign  one  of  those  pledge  cards 

for  the  Union? 

A.     No',  sir. 
***** 
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PAULINE  PLOXA 

a  witness  called  by  and  on  behalf  of  the  Greneral 
Counsel,  National  Labor  Relations  Board,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: [907] 

*  ^  *  *  ■jt 

Direct  Examination  ***** 

Q.  (By  Mr.  Karasick)  :  After  you  came  to  work 
there,  did  you  have  any  conversation  with  Mrs. 
Herrerias  about  the  Union?  A.     Yes,  sir. 

Q.     How  long  after  you  came  to  work  there? 

A.     Tavo  or  three  weeks  after  I  came  there. 

Q.    Where  did  that  conversation  take  place? 

A.     By  telephone. 

Q.     Did  you  call  her  or  did  she  call  you? 

A.     I  called  her. 

Q.     Why  did  you  call  her? 

A.  I  called  her  to  ask  her  about  these  Union 
activities  at  the  cannery. 

Q.     Will  you  tell  us  what  was  said  at  that  time? 

A.  Well,  I  wanted  to  be  sure  that  there  wasn't 
going  to  be  any  trouble  up  there  between  the  work- 
ers and  the  cannery  or  tlie  Union,  and  all  that 
mixup. 

Q.     Is  this  Avhy  you  called  her  on  the  phone? 

A.  I  asked  her  if  she  thought  there  was  going 
to  be  any  trouble  up  there. 

Q.     And  what  reply,  if  any,  did  she  make? 

A.  She  said  that  there  was  going  to  be  no  trou- 
ble, she  said,  ''Mr.  Martini  has  got  everything  under 
control,''  and  I  said,  [909]  '^Was  it  safe  for  me  to 
report  that  to  Dora  Rawles  to  report,  to  work," 
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and  she  said  ^^Yes/^  so  I  siaid  to  her — ^well,  wlicre 
was  I — ^woll,  we  were  still  talking-  a])()iit  iliis  rnion 
and  so  on,  and  I  said  the  Union  is  ,i?oin^  to  have 
tronbl(\  and  she  said,  ^^Don't  wony,  Mr.  Mai-tini 
has  got  everytliino-  nnder  control,  and  he  is  .i^oing 
to  have  the  sheriff  np  there^ " 

Mr.  Berke:    I  move  to  strike  that  last  statement. 

Trial  Examiner:     Strike  that. 

Q.  (By  Mr.  Karasick)  :  Tiy  to  give  ns,  as  well 
as  you  can  recall,  the  conversation  that  went  on 
between  the  two  of  you. 

A.  Talking  about  the  Union,  I  wanted  to  be 
sure  that  we  weren't  going  to  be  in  trouble  over 
there  with  our  cars.  I  was  worried  about  that  too. 
And  she  assured  me  that  there  would  be  no  trouble, 
'because  Martini  had  everything  under  control,  and 
I  talked  to  her  about  the  picket  line,  and  she  said, 
*' Don't  be  afraid,  Martini  is  going  to  get  the  sheriff 
from  Santa  Rosa  and  have  everything  under  con- 
trol,'' and  then  she  said,  *^It  will  be  best  for  you 
girls  to  keep  away  from  the  Union  meeting,  be- 
cause Mr.  Martini  is  going  to  shut  the  place  down 
if  you  go  to  those  meetings." 

Q.  All  right.  After  you  came  to  work  there,  did 
you  have  any  conversation  with  Mr.  Martini  about 
how  long  the  work  would  last?  A.     Yes,  sir. 

Q.     Once,  or  more  than  once? 

A.    Twice.  [910] 

'Q.  Do  you  remember  when  the  first  of  these  con- 
versations occurred? 

A.    About  three  weeks  after  I  had  been  there. 
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Q.    Where  did  it  take  place? 

A.     Up  on  the  table  of  the  slicing  machine. 

Q.     During  working  hours? 

A.     During  working  hours. 

Q.    Was  anybody  else  present  at  that  time? 

A.  Dora  Rawles  was  present  and  the  other 
women. 

Q.     TVTio  was  immediately  present? 

A.     Dora  Rawles,  Mr.  Martini  and  me. 

Q.  Now,  do  you  recall  on  that  occasion  what  Mr. 
Martini  said  about  that? 

A.  I  asked  him  how  long  the  night  shift  would 
last,  and  he  said  way  into  December. 

Q.  You  say  there  was  other  conversations  with 
Mr.  Martini  about  the  same  subject  later? 

A.    Well,  yes,  sir. 

Q.     How  much  later? 

A.    A  week  before  the  layoff. 

Q.     And  the  layoff? 

A.     The  layoff  was  October  15th. 

Q.     I  see.  AVhere  were  you  at  that  time? 

A.  Again  at  the  table,  I  was  working  on  the 
slicing  machine. 

Q.  Wore  tlu^  same  or  different  persons  present 
on  that  occasion?  [911] 

A.     The  same,  Dora  and  me. 

Q.  Will  you  tell  us  now,  if  you  can  recall,  what 
you  said  and  what  Mr.  Mai-tini  said  on  that  occa- 
sion? 

A.  Well,  sin('(^  T  wanted  to  know  liow  long  the 
night  shift  would  work,  I  again  asked  him,  and  he 
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again  reassurcHl  nic  way  into   DccimhIxm-,  \\v  said. 

Q.  Now,  otlu^r  than  this  Iclcplionc  call,  wliicli 
you  have  already  related,  did  you  liaxc  any  furilicr 
convervsation,  or  did  Mrs.  ITerrerias  talk  to  you  out 
there  at  any  other  tiinc^  a1)out  the  Union? 

A.    Yes,  sir. 

Q.     When  was  that? 

A.     That  was  on  a  Tuesday  night. 

Q.     Do  yon  remember  the  date? 

A.  It  was  Tuesday  night  at  10:00  p.m.,  October 
12,  1954. 

Q.     Now,  where  were  yon,  at  the  time? 

A.     I  was  on  the  slicing  machine. 

Q.    And  anyone  else  immediately  present? 

A.     Dora  was  there  to  my  left. 

Q.     Was  this  conversation  in  English? 

A.     This  was  in  Spanish. 

Q.     Do  yon  speak  and  imderstand  Spanish? 

A.     I  speak  Spanish. 

Q.  Does  Mrs.  Herrerias  speak  and  imderstand 
Spanish?  [912]  A.     She  speaks  Spanish. 

Q.  To  yonr  Imowledge,  was  there  anyone  else 
present  who  either  spoke  or  understood  Spanish? 

A.     No,  sir. 

Q.  Now,  will  yon  tell  ns,  to  the  best  of  your 
recollection,  what  you  said  and  Avhat  Mrs.  Herrerias 
said  on  that  occasion? 

A.  Ella  came  up  to  me  at  ten  o'clock  in  time, 
I  was  watching  the  clock  up  there.  It  was  right 
there,  so  I  always  watched  the  clock  up  there  and 
she  asked  me,  she  said,  "Pauline,  will  you  go  to 
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the  Union  meeting  for  me  as  a  friend,  and  because 
we  both  speak  Spanish,  and  tell  me  who  from  here 
will  be  there?''  So  I  said  "Why,  what  are  you 
going  to  do  if  I  tell  you?''  And  she  said,  '^I  want 
to  get  their  names  at  least,  and  give  them  to  Mr. 
Martini  so  he  can  fire  them,"  and  I  said,  "I  don't 
loiow  all  these  people,  what  their  names  are,  and 
I  have  only  been  here  a  little  while,"  and  she  said, 
^^Well  then,  you  go  and  take  notice  of  who  is  there 
and  come  back  and  point  them  out  to  me." 

Trial  Examiner:     Would  you  please  read  that 
answer  back? 

(Answer  read.) 

Q.     (By  Mr.  Kara  sick) :  Now,  was  that  the  ext-ent 
of  the  conversation  at  that  time,  Mrs.  Ploxa? 

A.    Yes,  sir. 

Q.     Did   you   indicate   to   Mrs.    Herrerias   then, 
whether  you  would  or  would  not  do  this?  [913] 

A.     I  didn't  say  anything  to  her,  no,  sir. 

Q.     Now,    the    next    day,    was    there    a    Union 
meeting? 

A.     The    next    day,    Wednesday,    October    13th, 
there  was  a  Union  meeting. 

Q.     Did  you  go? 

A.     I  went  to  the  Union  meeting. 

Q.     Wlien  was  it  held  for  the  night  shift? 

A.     At  l:e30  in  the  afternoon. 

Q.     And  after  the  meeting  was  over,  where  did 
you  go? 

A.     I  went  lioiue,  and  then  went  l)ack  to  work. 

Q.    And  you  puncJied  in  at  what  time? 
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A.     T  pniiehod  in  at  4:00  o'clock  tJiat  day. 

Q.  After  you  came  to  work  and  i^mclied  in,  did 
Ella  HeiTerias  come  and  talk  to  you? 

A.    iShe  came  up  to  me  where  I  was 

Q.     And  w^here  were  yoii  at  the  time? 

A.     I  was  on  the  slicing  machine. 

Q.    And  was  anyone  else  present? 

A.     Dora  Rawles  and  tlie  other  women. 

Q.  Was  this  conversation  in  English  or  in 
Spanish? 

A.  Well,  in  Spanish  she  said,  '^Come  down  to 
the  bathroom." 

Q.     In  Spanish? 

A.  In  Spanish.  In  English,  she  said  ^^Gro  to  tJfie 
bathroom." 

Q.     Did  you  go? 

A.     No,  sir.  I  didn't  want  to  go.  [914] 

Q.     Did  she  speak  to  you  about  it  later? 

A.  She  left,  and  about  fifteen  minutes  later,  she 
walked  up  again  and  she  said  to  me,  '^Gro  to  the 
bathroom,  I  want  to  see  you,"  and  I  said,  "I  don't 
want  to  go  down  there.  We  are  too  flooded  up 
here,"  and  she  said,  "Let  Dora  take  over,"  and  I 
said,  ''I  will  be  there  at  4:30." 

Q.  Did  you  go  down  to  the  bathroom,  or  ladies' 
washroom  at  4:30? 

A.     At  4:30,  I  went  there. 

Q.    Was  she  there  when  you  got  tliere  ? 

A.     Yes,  sir. 

Q.     Did  she  have  a  conversation  with  you? 

A.     She  did. 
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Q.     Was  it  in  English  or  Spanish? 

A.     S]oanish. 

Q.  All  of  the  conversation,  both  of  you  spoke 
Spanish?  A.     Yes,  sir. 

Q.     Now,  were  other  people  present,  at  that  time? 

A.     No,  sir. 

Q.  Were  any  people  in  or  out  of  the  washroom 
during  the  course  of  the  conversation? 

A.     I  don't  remember. 

Q.  So  far  as  you  know,  did  you  see  any  em- 
ployee in  the  washroom  with  you  during  the  course 
of  the  conversation,  that  spoke  or  understood  Span- 
ish, to  your  knowledge?  [915] 

A.     So  far  as  I  know,  no,  sir. 

Q.  All  right,  will  you  tell  us  what  Mrs.  Her- 
rerias  said,  and  what  you  said  on  that  occasion? 

A.  Well,  Ella  followed  me  right  in,  and  she 
stood  there,  and  said,  ^^Now,  tell  me  Avho  was  at 
the  Union  meeting,"  and  I  said,  *^Well,  I  can't 
tell  you."  I  told  her  I  didn't  know  the  women.  She 
said,  ^^There  were  women  there?"  and  I  said,  *^Yes, 
from  the  other  cannery.  She  still  insisted  for  me 
to  tell  her,  you  know,  if  there  were  some  women 
from  here,  and  I  said  I  don't  know,  I  tell  you  I 
don't  know.  She  trots  over  to  the  door  and  opens 
it " 

Q.     Now  the  door? 

A.  The  door,  from  where  I  was  standing,  it  leads 
out  to  the  floor.  Tlu^  bathroom  faces  the  floor  and 
the  women  are  working  there  on  the  belt^  you  know, 
sorting. 
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Q.     Could  you  see  tJie  women  from  tJie  door? 

A.  I  could  see  a  bunch  of  womxni  there  standing* 
sorting.  And  I  tumed  my  l)ack  on  Ella,  and  she 
turned  around  and  she  looked  me  right  in  the  eye, 
and  I  hesitated  for  a  moment,  and  she  had  the  door 
open,  I  looked  up  way  OATr  then^  in  the  comer, 
where  the  peeler  machines  are,  and  I  see  Clara  Da- 
atIIo,  and  I  said  to  her,  ^^She  was  there,  that  lady 
there,''  and  Ella  says,  '^Oh,  I  don't  wony  about 
her,  she  hates  the  Union."  Along  came  this  little 
Maiy  Chapita 

Q.  And  was  that  the  word  you  used  to  describe 
her  on  that  occasion?   [916]  A.     Yes,  sir. 

Q.     All  right,  now,  tell  us  about  Mary  Chapita. 

A.  Maiy  Chapita  walked  by — ^maybe  to  talk  to 
someone,  and  I  told  her  she  w^as  there. 

Q.    What  did  you  tell  her? 

A.     I  don't  know  Mary  Chapita. 

Q.    And. 

A.  She  said,  ^^Oh,  that's  all  I  want  to  know, 
what  others  from  here?''  And  then  I  remembered 
that  Charlie  Ciolino  had  said  the  buttons^ 

Q.     Charlie  Ciolino  w^as  a  wdiat? 

A.     He  was  a  Union  man. 

Q.    And  you  had  seen  him  at  the  meeting? 

A.  I  seen  him  at  the  meeting,  he  said  that  the 
next  day  that  they  w^ere  going  to  be  men  up  there 
to  give  buttons  to  the  employees. 

Q.     All  right,  w^hat  did  you  say  to  her? 

A.  I  told  her,  ^'Well,  you  know^  this  man  is  com- 
ing out  to  the  plant  to  give  out  the  buttons." 
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Q.    And  did  she  reply? 

A.    Well,  that  satisfied  her.  She  patted  me. 

Mr.  Berke:    I  move  that  that  be  stricken. 

Trial  Examiner:  Don't  say  what  her  thoughts 
were  in  the  matter.  [917] 

A.  She  said,  "For  that,  you  will  ha-ve  a  job  with 
the  company.'' 

Q.     She  patted  your  shoulder? 

Mr.  Berke:  Now,  wait  a  minute,  I  have  a  mo- 
tion here  as  to  that  previous  answer  as  to  satisfied. 

Trial  Examiner:  As  to  her  being  satisfied,  that 
may  go  out. 

Q.  (By  Mr.  Karasick) :  Now,  will  you  tell  the 
Examiner  what  she  did  and  said  after  that? 

A.     She  patted   me    (indicating)    and   she   said, 


Q.  She  patted  you  with  her  hand  in  the  position 
you  were  indicating,  is  that  right?  A.     Yes,  sii\ 

Q.     And  what  did  she  say  to  you? 

A.  Well,  she  said,  "Don't  you  woi'ry  about  it, 
you  and  Dora  will  have  a  job  with  the  company." 


^  *  *  ^  * 


Q.  All  right.  Now,  on  October  15,  1954,  did  you 
pimch  in  ready  to  go  to  work  that  night? 

A.     Yes,  sir. 

Q.  Were  you  ready  and  \\nlling  and  a])le  to  go  to 
work  that  night?  A.     Yes,  sir. 

Q.  Did  somebody  tell  you  they  were  going  to 
have  a  meeting  in  the  warehouse? 

A.     Yes,  sir.  [921] 
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Q.  Now,  after  the  meeting  was  over,  did  nou 
liave  a  conversation  with  Martini? 

A.     I  did,  outside  tlie  warehouse. 

'Q.     Outside  the  warehouse?  A.     Yes. 

Q.     Vf[\o  else  was  present? 

A.     Dora  and  Ida  Fislielson. 

Q.     She  is  another  employee? 

A.     She  is  cunother  employee. 

Q.  So  far  as  you  can  recall,  what  conversation 
occuiTed  on  that  occasion? 

A.  Well,  I  told  Mr.  Martini  that  my  name  was 
on  the  list,  but  I  couldn't — I  wouldn't  be  able  to 
work  because  I  have  the  kids.  [923] 

Q.  Why  couldn't  you  work  because  you  had  the 
children  ? 

A.  Because  I  had  no  one  to  look  after  them  in 
the  daytime,  at  night  my  husband  looked  after  them. 

Q.  Your  husband  works  in  the  da.ytiine,  and 
when  yon  worked  at  night,  he  took  care  of  them? 

A.     That  is  true. 

Q.     All  right,  A\dll  you  go  on? 

A.  He  said,  ^^Then,  I  will  see  you  next  year," 
and  he  said  that  there  was  no  room  in  the  ware- 
house. When  he  said  that,  Ida  Fishelson  said  that 
she  had  a  warehouse  at  Santa  Rosa  that  he  could 
rent,  and  he  said  there  is  more  to  it  than  that. 

Q.  Do  you  recall  now  anything  else  that  was 
said  in  that  conversation? 

A.  Well,  Dora  Rawles  said  did  we  have  to  work 
that  night,  and  he  said  it  was  up  to  ns,  and  he  said 
I  would  work  if  I  were  you,  since  you  are  already 
here. 
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Q.     Did  you  work?  A.     I  did  not  work. 

Q.     Did  Dora  Rawles  work? 

A.     She  did  not  work. 

Q.  Do  you  recall  whether,  at  any  time  during 
the  meeting  or  in  the  conversation  with  Mr.  Mar- 
tini, if  anything  else  was  said  and  w^hat  you  related  ? 

A.  Well,  one  day  Avhen  I  was  there,  I  saw  a 
truck  getting  boxes  of  apples,  and  I  told [924] 

Q.  I  am  not  interested  in  that.  Do  you  recall 
whether  there  was  any  mention  of  the  word  "caps"? 

Mr.  Berke:  I  o'bject  to  that  as  leading  and  sug- 
gestive. 

Trial  Examiner:    Overruled. 

Q.  (By  Mr.  Karasick) :  Was  the  word  ''caps" 
mentioned?  A.    Yes,  sir. 

Q.  Tell  us  as  well  as  you  can  recall,  what  was 
said  about  that  and  by  whom,  if  you  can? 

A.    Well,  the  other  fellow  said 

Q.     Was  this  in  the  meeting? 

A.  Yes,  those  of  you  who  have  aprons  and  caps 
that  belong  to  the  company,  turn  them  in  when  the 

night  shift  work  is  over.  [925] 

***** 

Cross  Examination 

Q.  (By  Mr.  Berke)  :  Did  you  sign  that  appli- 
cation? A.    Yes,  sir. 

Q.  Do  you  know  whether  the  cannery  is  operat- 
ing fully?  A.     I  beg  your  pardon? 

Q.  Do  you  know  whether  the  canneiy  is  in  full 
operation?  A.     No,  sir. 

Q.     Now,  as  I  understand  it,  at  this  meeting  on 
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October  15t]i,  in  the  warehouse,  that  was  shoi-fly 

after  you  came  to  work  on  tlie  nii^lit  sliift?  [927] 

A.    Yes,  sir. 

Q.  And  both  day  and  nic;ht  shifts  were  present, 
was  that  right,  Mrs.  Ploxa?  A.    Yes,  sir. 

Q.  And  did  I  understand  you  to  say  one  of  the 
men,  you  don't  know  who,  that  spoke  at  the  meet- 
ing and  said,  ^^Those  of  you  who  have  caps  and 
aprons  to  turn  them  in  when  the  night  shift  was 
over^'?  A.    Yes,  sir. 

Q.     That  is  your  recollection  of  what  was  said  ? 

A.    That's  right. 

Q.  Now,  after  that  meeting,  you  and  Dora 
Rawles  and  somebody  else  talked  with  Mr.  Martini  ? 

A.    Yes,  sir. 

Q.  And  you  explained  why  you  couldn't  work  on 
that  shift?  A.     Yes,  sir. 

Q.  And  then  you  wanted  to  know  whether  you 
ought  to  finish  out  the  night  shift,  is  that  right? 

A.    Yes,  sir. 

Q.  And  Mr.  Martini  said  to  you  that  he  would 
if  he  were  you  because  you  were  already  there? 

A.     Yes,  sir. 

Q.     And  did  you  finish  out  the  night? 

A.     No,  sir. 

Q.     Did  Dora  Rawles  finish?  [928] 

A.     No,  sir. 

Q.     You  both  went  home  then? 

A.     We  both  went  home. 

Q.  And  now,  you  first  went  to  work  for  the 
company  on  September  13,  1954? 
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A.    Yes,  sir.  A  Monday. 

Q.     Monday  night?  A.     Monday  night. 

Q.     On  September  13th? 

A.     On  September  13th. 

Q.  And  as  I  understand  it,  you  signed  a  pledge 
card  on  September  3rd?  A.     Yes,  sir. 

Q.     That  was  10  days  before  you  went  to  work? 

A.    Yes,  sir. 

Q.     Where  did  that  take  place? 

A.     The  signing  of  the  card? 

Q.     Yes.  A.     At  the  Labor  Temple. 

Q.  I  see.  Did  you  know  Mr.  Grami  before  you 
went  to  work  out  at  Sagu? 

A.     Yes,  I  had  attended  a  Union  meeting. 

Q.  You  had  gone  to  Union  meetings  before  you 
went  to  work  at  Sagu?  A.     Yes,  sir.  [929] 

Q.  Had  you  worked  in  a  cannery  before  in  this 
area?  A.    Yes,  sir. 

Q.     During  1954?  A.     Yes,  sir. 

Q.    What  caimery? 

Mr.  Karasick:  Objection,  as  being  iromaterial 
and  irrelevant. 

Trial  Examiner:     I  will  permit  it. 

Q.     (By  Mr.  Berke) :     What  canneiy? 

A.     The  Cooperative. 

Q.     Sebastopol  Cooperative?  A.     Yes,  sir. 

Q.  When  was  it  that  you  started  working,  in 
1954? 

Mr.  Karasick:  Objection,  it  is  immaterial  and 
irrelevant. 
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A.     It  was  ill   ilu^  moiilli   of   'Inly,   l>nt.  T   don't 
know  the  date. 

Q.     A])ont  the  time  that  eaniioiy  opened  for  tliat 
season?  A.     Yes,  sir. 

Q.     And  yon  worked  tliere  nntil  when? 

A.     Until  September  lOth. 

Q.     And    did   yon    notify    them   that   yon   were 
leaving. 

Mr.  Karasick:    Objection. 

Trial  Examiner:    Overruled. 

A.     Pardon  me? 

Q.     (By  Mr.  Berke)  :    Did  yon  notify  Sebastopol 
Cooperative  that  yon  were  leaving?  [930] 

A.    We  didn't  have  to  leave,  we  were  laid  off. 

Q.    Were  yon  laid  off  or  did  yon  qnit  on  the 
10th? 

A.     We  were  laid  off  on  the  10th  of  September, 
sir. 

Q.     For  how  long  were  yon  laid  off? 

Mr.  Karasick:     Objection. 

Trial  Examiner:     Overrnled. 

A.     For  the  night  shift.  The  night  shift  was  over, 
it  was  finished. 

Q.     The  night  shift  was  finished  on  September 
10th?  A.     Yes,  sir. 

Q.     Wliat  was  yonr  job  over  there? 

A.     Trimmer. 

Q.     And  did  they  make  apple  sance  in  that  can- 
nery too?  A.     Yes,  sir.  [931] 

Q.     (By  Mr.  Berke) :     How  did  yon  happen  to 
go  to  Sagu  for  a  job? 
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A.  Because  the  night  work  ended  so  far  as  I 
was  concerned,  and  I  w^anted  to  make  more  money. 

*    ^    -x-    ^    * 

Q.  Did  you  know  Mr.  Martini  before  you  went 
to  work  at  Sagu?  A.     No,  sir. 

Q.    You  did  know  Mr.  Grami,  however? 

A.  I  had  seen  him,  but  I  didn't  know  him  per- 
sonally. [934] 


*  *  *  *  * 


Q.  (By  Mr.  Berke) :  Mrs.  Ploxa,  when  you 
applied  for  a  job  at  Sagu,  where  did  you  go  at 
that  time? 

A.  That  very  night  when  we  were  laid  off  at 
the  Cooperative,  we  just  started  out  to  Molino,  the 
Sagu,  which  I  know  as  Molino. 

Q.     You  know  Sagu  also  as  Molino? 

A.    Yes,  sir. 

Q.     Now,  you  say,  ^^We.''  Who  is  '^We"? 

A.     Dora  Rawles  and  me. 

Q.    AVhere  did  you  go  when  you  got  there? 

A.    To  the  plant. 

Q.     Where  in  the  plant? 

A.    Where  they  were  working. 

Q.     Who  did  you  talk  to,  if  anybody,  there? 

A.     I  talked  to  Ella. 

Q.     How  did  you  know  to  talk  to  her? 

A.  I  asked  the  girls  who  the  floorlady  was,  and 
they  pointed  her  out  to  me. 

Q.  And  did  you  ask  Mrs.  Herrenas  if  there  was 
an  opening  for  you?  AYas  that  your  conversation 
with  her? 
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A.  When  I  saw  Mrs.  Hcrrerias,  1  l^eeaine  curi- 
ous and  asked  her  if  slie  was  Spanish,  and  she  said, 
^*Yes,"  so  then  we  beg-an  [935]   speakini^  S])anis}i. 

I  said 

(Witness  commences  discourse  in  Spanish.) 

Q.  Pardon  me,  just  tell  us  in  English  what  you 
said  and  what  she  said. 

A.  Well,  I  asked  her  if  she  had  work  for  us 
there,  that  the  Cooperative  was  through  with  the 
night  shift,  so  she  said,  well  yes,  maybe  she  would 
have  work  there  on  the  following  Monday.  So  in 
Spanish,  we  talked  on,  and  I  asked  her  where  she 
was  from  and  we  come  from  the  same  town,  and 
then  I  wanted  to  make  sure  that  we  would  work 
there,  so  I  said  "Well,  now  I  will  have  someone  to 
talk  to  in  Spanish,"  because  up  to  this  time  I  had 
not  had  anyone  to  talk  Spanish  with.  So  I  said  that 
Vv^e  wonld  see  her  and  we  left. 

Q.    And  did  you  come  back  the  following  week? 

A.     I  came  back  Saturday,  the  next  day. 

Q.    Yes? 

A.  Dora  and  I  came  the  next  day,  and  there  was 
no  one  working.  There  were  two  men  there  at  the 
shed  who  said  they  worked  12  to  5  on  Saturdays. 
Came  back  on  Monday,  which  was  the  13th,  so  Ella 
was  putting  women  on. 

Q.     Ella  hired  you  then?  A.     Yes,  sir. 

Q.     And  Mrs.  Rawles  too?  A.     Yes,  sir. 

Q.  Now,  did  you  ask  as  a  favor  from  Ella,  as  to 
how  long  you  [936]  could  expect  to  work  if  you 
went  to  work  there?  A.     No,  sir. 
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Q.  You  were  not  concerned  about  bow  long  tbe 
cannery  was  going  tO'  operate,  is  tbat  it? 

A.     Yes,  sir,  I  was. 

Q.  Even  tbougb  you  were  concerned,  you  did  not 
ask  Ella  about  that? 

A.     Not  that  night,  I  didn't. 

Q.  Now,  you  worked  on  the  night  shift  all  the 
time  that  you  worked  there  last  season? 

A.    Yes,  sir. 

Q.  And  Ella  was  your  floor  lady  up  until  the 
time  they  went  over  to  the  single  shift,  is  that 
right?  A.     Yes,  sir. 

Q.  Did  you  and  some  other  worker  get  into  an 
argument  while  you  were  working  there  ? 

A.    Yes,  sir. 

Q.     Who  was  the  otber  person? 

A.     I  don't  know  her  name. 

Q.     Did  you  slap  that  other  person? 

A.     Yes,  sir. 

Q.  And  did  Ella  have  to  separate  you  and  that 
other  woman  ?  A.     No,  sir. 

Q.     You  separated  yourselves?  [937] 

*      *      *      -X-      -Jf 

A.  Separated  myself  from  tbe  girl.  There  was 
no  need  of  separating.  I  just  slapped  her  once  and 
slapped  her  twice. 

iQ.     (By  Mr.  Berke)  :    I  see.  You  slapped  her? 

A.     I  did  this  (indicating). 

Mr.  Berke:  Let  tbe  record  show  tbat  tbe  Avitness 
demonstrated  with  the  open  palm  on  both  cheeks. 
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Q.  (By  Mr.  Berkc)  :  And  did  VAhi  talk  to  you 
alxMitthat?  A.     No,  sir. 

Q.     Did  slie  r('])riuiand  you  for  tliat? 

A.     No,  sir. 

Q.     She  approved  of  what  you  did? 

A.     She  didn't  say  one  way  or  the  other.  [938] 

Q.  Now,  on  Tuesday  night  of  October  12,  at 
10:00  ]>.ni.,  when  you  were  watching  the  clock,  is 
that  when  Ella  came  up  to  you  and  talked  to  you 
in  Spanish?  A.     Yes,  sir. 

Q.  And  I  think  you  said  something  about  you 
were  watching  the  clock?  A.    Yes. 

Q.    Why  were  you  watching  the  clock? 

A.  I  always  watch  the  clock;  I  watch  the  clock 
while  I  am  working. 

Q.     Did  you  watch  the  clock  continuously? 

A.    Continuously.  I  would  be  watching  the  clock 

and  working, 
■jf  *  *  *  * 

Q.  (By  Mr.  Berke)  :  Now,  you  called  Ella  about 
two  or  three  weeks  after  going  to  work,  tO'  talk  to 
her  about  the  union  at  the  cannery,  you  said  be- 
fore? [989]  A.     Yes,  sir. 

Q.  You  said  something  about  you  wanted  to  be 
sure  about  something;  what  did  3^ou  want  to  be 
sure  about? 

A.  Well,  I  wanted  to  be  sure  that  there  wasn't 
going  to  be  any  trouble  up  there.  It  was  common 
talk  that  Mr.  Martini  was  mad,  and  he  didn't  want 
the  imion  in. 

Q.     I  see.  And  you  expected  trouble,  did  you? 
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A.     Well,  certainly. 

Q.  And  Ella  told  you  there  wasn't  going  to  be 
any  trouble;  is  that  right?  A.    Yes,  sir. 

Q.  And  you  mentioned  something  to  her  about  a 
picket  line?  A.     Yes,  sir. 

Q.  Was  there  common  talk  about  there  being  a 
picket  line?  A.     No. 

Q.     How  did  you  happen  to  hear  about  that  ? 

A.     I  had  read  in  the  paper  about  picket  lines. 

Q.  You  read  in  the  paper  about  picket  lines,  and 
did  you  expect  a  picket  line  at  Molino,  as  you 
called  it? 

A.     No,  I  didn't  expect  it ;  no,  sir. 

Q.  But  even  though  you  didn't  expect  it,  you 
asked  Ella  about  what  would  happen  if  there  was 
a  picket  line?  A.     Yes. 

Q.  And  you  were  worried  about  what,  if  there 
was  a  picket  line?  [940] 

A.  I  was  worried  about  myself,  and  my  car; 
I  thought  maybe  there  would  be  trouble. 

Q.  In  what  way  did  you  think  there  would  be 
trouble  about  yourself  and  your  car? 

Mr.  Karasick:    Is  that  what  you  meant? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Berke)  :  In  what  way  did  you  think 
thorc^  would  be  trouble  with  you  and  your  car? 

A.  Wei],  Clara  Davello  had  said  that  sometimes 
when  union  and  these  establishments  could  not  get 
together,  that  the  people  against  tJie  union  would 
upset  the  cars. 

Q.     I  see. 
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A.  So  I  called  Ella  up  niid  asked  \\rv  about  the 
picket  line,  and  if  she  knew  anytliiuL;-  about  it. 

Q.     What  did  she  say? 

A.  She  seemed  to  be  snre  of  one  Ihinu-,  thai  Mai-- 
tini  had  eveiything  under  control. 

Q.  Aiid  if  there  was  any  violence  liki^  tliat  she 
would  have  the  Sheriff's  office  to  see  about  it? 

A.     Yes,  sir.  [941] 

■X-     *      *      *     * 

Q.  (By  Mr.  Berke)  :  Now,  when  was  the  first 
time  you  asked  about  how  long  your  jol)  was  going 
to  last  at  Sagu? 

A.  I  had  been  there  about  three  weeks,  and  I 
asked  Mr.  Martini,  and  he  said,  ^^Way  into  De- 
cember." 

Q.  That  was  after  you  had  been  on  the  job 
tJiree  weeks,  from  the  lOth? 

A.    Approximately. 

Q.     Some  time  in  October,  was  it? 

A.     It  was  in  October  some  time. 

Q.     And  then  when  was  the  next  time  you  asked? 

A.     The  week  before  October  13th  union  meeting. 

Q.     T^liere  did  that  take  place  ? 

A.  There  on  the  table.  Mr.  Martini  came  up  and 
talked  with  me;  I  asked  him  then. 

Q.     You  say  a  week  before  the  union  meeting? 

A.     Approximately;  I  don't  know  the  date. 

Q.    Wliat  union  meeting  are  you  talking  about? 

A.  The  union  meeting  on  October  13th ;  that  was 
on  a  Wednesday. 
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Q.  Was  that  a  meeting  you  attended  somewhere 
outside  the  plant? 

A.  Of  course,  sir,  right  here  in  the  Labor  Tem- 
ple. 

Q.    Here  in  Santa  Rosa?  A.    Yes,  sir. 

Q.  Well,  after  Mr.  Martini  had  told  you  the  first 
time  that  there  was  going  to  be  work  for  you  way 
into  December,  why  did  you,  a  week  later,  again 
ask  him  about  it? 

A.  Because  it  was  common  talk  tliat  Mr.  Martini 
was  going  to  shut  the  place  down  if  the  imion 
came  in. 

Q.  Mr.  Martini  never  told  you  that  he  was 
going  to  shut  the  place  down,  did  he? 

A.     No,  sir. 

Q.    You  did  not  ever  give  Ella  Herrerias  a  list 

of  people  who  went  to  the  Union  meeting,  did  you  ? 

A.     No,  sir.  [943] 
***** 

DORA  RAWLES 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  National  Labor  Relations  Board,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

***** 

Direct  Examination 

Q.  (By  Mr.  Karasick)  :  Mrs.  R.awles,  have  you 
ever  worked  for  the  Sebastopol  Apx)le  Growei"s 
Union?  A.     Last  year  was  the  first  time. 

Q.  And  do  you  remember  the  date  or  the  approx- 
imate date  that  you  woi-ked  there  ? 
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A.     I  started  Sei)tember  13th. 

Q.     What  job  did  you  have? 

A.  I  triimned,  and  tJien  I  workc^l  on  tlie  slicing 
machine. 

Q.    What  shift?  A.     Nii^ht  sliift.  [951] 

Q.     Who  was  your  floor  lady? 

A.     Ella  Herrerias. 

Q.  Did  you  sign  a  pledge  or  authorization  card, 
Mrs.  Rawles?  A.    Yes,  I  did. 

Q.    Do  you  remember  when  you  signed  it? 

A.     I  don't  remember  the  date. 

Q,  Will  you  give  us  the  approximate  time,  or 
the  time  to  the  best  of  your  recollection? 

A.     Well,  I'd  say  the  last  of  September. 

Q.  Mrs.  Rawles,  I  hand  you  General  Counsers 
Exhibit  28,  and  ask  you,  with  the  exception  of  the 
portion  which  is  in  ink  on  that  card,  was  the  card 
you  signed  the  same?  A.     It  was. 

Q.  While  you  worked  at  the  company  last  year, 
did  you  have  or  were  yoii  present  at  any  conversa- 
tions with  Mr.  Martini,  at  which  the  length  of  time 
the  night  shift  would  work  that  season  was  dis- 
cussed? A.     Yes,  I  was. 

Q.  Was  there  one  conversation  or  more  than  one 
conversation  ? 

A.     There  was  two  different  times. 

Q.  Directing  your  attention  to  the  first  of  these 
conversations,  about  when  did  it  occur? 

A.    Well,  the  last  two  weeks  of  work. 

Q.    Wliere  were  you  at  the  time? 
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A.  When  we  were  working  on  the  slicing  ma- 
chine, Pauline  Ploxa  [952]  and  I. 

Q.     You  are  a  friend  of  Pauline  Ploxa? 

A.     Yes,  sir. 

Q.     You  have  been  for  a  long  time  ? 

A.    Yes. 

Q.     You  worked  together  at  the  plant  out  there? 

A.     Yes. 

Q.  Did  you  have  the  same  jobs  while  you  were 
out  there  last  year?  A.    We  did. 

Q.  At  this  first  conversation,  where  were  you,  in 
the  plant?  A.    Yes. 

Q.    At  work?  A.     Yes. 

Q.  Do  you  remember  what  you  were  doing  at  the 
time?  AYhat  sort  of  job  you  were  doing? 

A.    We  were  working  on  the  slicing  machine. 

'Q.  Now,  was  anybody  else  present  besides  your- 
self and  Pauline  Ploxa? 

A.    Well,  there  was  other  girls  down  from  us. 

Q.  But  any  who  were  immediately  connected 
with  or  could  overhear  the  conversation  that  yoii 
know  of?  A.     No,  sir. 

Q.  Now,  to  the  best  of  your  recollection,  Mi's. 
Rawles,  what  was  said  on  that  occasion  and  by 
whom?  [953] 

A.  Well,  Pauline  Ploxa  asked  him  al)out  how 
much  longer  we  would  have  to  work  the  night  shift, 
and  Mr.  Martini  said  we  will  be  working  till  De- 
cember. 

Q.  Now,  there  was  a  second  such  conversation 
you  say?  A.     Yes,  sir. 
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Q.  Wlieii  (lid  tliat  coiivoi-Siition  occur  in  n^lalioii 
to  tlic  first? 

A.     Tliat  was  the  following  week. 

Q.     And  where  were  you  at  the  time? 

A.     At  the  same  place. 

Q.    ^Vviv  the  same  or  different  persons  present? 

A.     The  same. 

Q.  To  the  ])est  of  your  recollection  now,  will  you 
state  what  was  said  and  by  whom  on  that  occasion? 

A.  Well,  Pauline  again  asked  him  about  the 
work,  how  long  the  night  shift  would  be  working, 
and  he  says,  '^ Don't  worry,  you  will  be  working 
imtil  December,"  like  that. 

Q.  ISTow,  had  you  talked  to  Pauline  about  this 
matter  of  the  length  of  time  the  season  would  last 
before  you  talked  to  Mr.  Martini? 

A.    We  had,  yes. 

Q.  Were  you  interested  in  the  length  of  time  the 
season  would  last  ? 

A.    Well,  I  was  anxious  to  work,  I  wanted  to 

work  as  long  as  I  could.  [954] 

*  -jf  *  -jf  * 

Q.  (By  Mr.  Karasick) :  All  right,  did  you  ever 
receive  a  Union  button  while  yon  were  working  at 
the  plant?  A.     Yes,  I  did. 

Q.     Do  you  remember  when  you  got  it? 

A.  It  was  the  last  of  September,  to  my  recollec- 
tion. 

Q.  Do  you  remember  when  the  layoff  at  the 
plant  occurred  ?  A.     The  15th  of  October. 

Q.    How — was  it  before  or  after  the  layoff  you 
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got  the  button  ?  A.     It  was  before. 

Q.     How  long  before? 

A.     It  was  the  14th  of  October. 

Q.  You  were  mistaken  when  you  said  Septem- 
ber? A.     I  was.  [955] 

*     *     4f     *     * 

Q.  (By  Mr.  Karasick)  :  Thank  you.  Now,  after 
you  came  to  work  on  the  night  of  October  14th,  did 
Ella  Herrerias  speak  to  you  about  the  buttons? 

A.     Yes,  she  did. 

Q.     Now,  where  were  you  at  the  time? 

A.     We  were  up  working  on  the  slicing  machine. 

Q.    And  when  you  say  ^^we"  who  do  you  mean? 

A.     Pauline  Ploxa  and  myself. 

'Q.    And  you  worked  next  to  each  other?  [958] 

A.    Yes. 

Q.  I  see,  and  was  that  true  tJiroughout  the  time 
you  worked  there?  A.    Yes,  it  was. 

'Q.  Was  anyone  else  present  besides  the  three  of 
you  then? 

A.  Well,  like  I  said  before,  there  was  girls  work- 
ing down  from  us,  but  not  close. 

Q.  Well,  as  far  as  you  know,  was  there  anyone 
present  or  near  you  who  could  hear  the  conversa- 
tion ?  A.     No,  there  was  not. 

Q.  To  the  best  of  your  recollection  now,  will  you 
toll  us  what  was  said  and  who  said  it? 

A.  AVell,  Ella  came  up  to  where  we  were  work- 
ing, and  said,  "Where  is  your  buttons  girls."  like 
that,  and  so  we  told  her  they  were  in  our  pockets 
and  that  was  all  that  was  said.  [959] 

4t     *     *     *     * 
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Q.  (By  Mr.  Karasick) :  On  October  15t]i,  did 
you  ]>uiieh  in  at  the  regulai'  time?  A.     Yes. 

Q.     What  time  was  that?  A.     4:0()  o'clock. 

Q.  After  you  inmched  in,  did  imylK)dy  tell  you 
that  there  was  Q;omg  to  be  a  meetins^? 

A.     Yes. 

Q.     Who  told  you?  A.     Ella  Herrerias. 

Q.     AVhat  time  was  the  meeting  itself? 

A.  T  ])unched  in  at  4  and  then  the  meeting  was 
right  after  that.  [960] 

Q.    In  the  warehouse? 

A.     In  the  warehouse,  yes,  sir. 

Q.     Did  you  attend  that  meeting?  A.     Yes. 

Q.  Who  all  was  there  when  the  meeting 
went  on? 

A.  All  the  employees  and  Mr.  Caldwell  and  two 
other  gentlemen. 

Q.    Mr.  Caldwell  here  at  the  table? 

A.     Martini,  I  am  sorry. 

Q.    Mr.  Martini? 

A.  Yes,  and  two  other  gentlemen,  which  I  didn't 
know. 

Q.  And  you  still  do  not  faiow  who  those  gentle- 
men were?  A.     That's  right. 

Q.    You  had  not  seen  them  before? 

A.     That's  right. 

Q.  Was  Ella  Herrerias  there  so  far  as  you 
recall  ?      \      A.     Yes,  she  was  there. 

Q.     Now,  was  there  a  list  read  at  tihat  meeting? 

A.    Yes,  there  was. 

Trial  Examiner:    A  list  of  names? 
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The  Witness:    Yes. 

Q.  (By  Mr.  Karasick) :  As  well  as  you  can  re- 
call, will  you  tell  us  what  was  said  at  that  meeting*? 

A.  Well,  one  of  the  gentlemen  got  up  and  he 
told  us  that  they  were  laying  off  the  one  shift,  be- 
cause he  said  there  wasn't  enough  room  in  the  ware- 
house for  the  apples,  and  that's  about  [961]  all  I 
remember — oh,  he  said  tliere  was  going  to  be  a  list 
of  names  read  out  a  little  later. 

Q.  Do  you  remember  anything  else  that  was  said 
at  the  meeting — withdraw  that  question  for  a  mo- 
ment. I  show  you  General  Coimsers  Exhibit  25,  will 
you  look  at  that  letter  carefully  and  tell  me  whether 
or  not  you  can  recall  if  that  was  the  letter,  or  was 
in  substance  the  letter  that  was  read  at.  that  meet- 
ing? A.     It  was,  it  is  the  same  one. 

'Q.  Now,  can  you  recall  anything  else  that  was 
vsaid  at  that  meeting,  Mrs.  Rawles  ? 

A.  Well,  this  first  gentleman,  as  I  say,  he  got  up 
and  talked,  he  told  us  about  the  layoff  and  he  said 
there  would  be  a  letter  read,  and  the  other  gentle- 
man read  the  letter.  I  didn't  loiow  his  name,  but  ho 
read  the  list — the  other  gentleman — I  am  sorry. 

Q.     A  list  of  names? 

A.     He  read  the  list  of  names  and 

Mr.  Berke:  Excuse  me,  could  we  have  him  iden- 
tified? 

Mr.  Karasick:    She  doesn't  Icnow  him. 

Mr.  Berke:  I  mean,  was  it  the  same  one  that 
read  the  lett(»r? 

A.    No,  it  wasn't.  It  was  a  different  one,  and  he 
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said  the  names  that  \vi'\v  on  tlie  list  were  to  remain 
and  go  on  the  day  sliift^  and  tlie  names  that  weren't 
on  the  list  were  to  be  fired —  [902]  l(*t  i^'o. 

'Q.     Was  yonr  name  on  the  list^ 

A.    Yes,  it  was. 

Q.    Was  Panline  Ploxa's?  A.     Yes. 

Q.  And  yon  hcnird  the*  two  names  read  among 
others?  A.     Yes,  we  did. 

Q.  Do  yon  remember  anything  else  that  was 
said  at  tiiat  meeting  ? 

A.  And  then  after  that  was  finished  reading  the 
list,  Mr.  Martini  read  ns  the  letter  that  yon  jnst 
showed  me. 

Q.  Now,  anything  else  that  yon  can  recall  that 
was  said  at  the  meeting? 

A.     No,  I  don't  remeinber  anything  else. 

Q.  Did  anyone  at  that  meeting  say  that  the  em- 
ployees on  the  night  shift  whose  names  were  not 
read  would  have  to  work  that  evening? 

A.     No,  they  didn't. 

Q.  After  the  meeting  was  over,  did  yon  have  a 
conversation 

Mr.  Berke:  Jnst  a  moment,  I  am  going  to  ask 
that  that  last  question  and  answer  be  stricken  as 
leading  and  snggestive. 

Trial  Examiner:  I  \^dll  deny  the  motion,  espe- 
cially in  Yie^Y  of  the  ansAver. 

Q.  (By  Mr.  Karasick)  :  After  the  meeting  was 
over,  Mrs.  Rawles,  did  yon  have  a  conversation  mth 
Mr.  Martini?  [963]  A.     Yes,  I  did. 

Q.     Where  did  that  occur? 
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A.     Outside  the  warehouse. 

Q.     And  who  else  was  present? 

A.     Pauline  Ploxa  was  there  and  Ida  Fishelson. 

Q.    And  Ida  Fishelson  was  another  employee? 

A.     That's  right. 

Q.  Now,  to  the  best  of  your  recollection,  will  you 
tell  us  what  was  said  on  that  occasion  and  who 
said  it? 

A.  Well,  Mr.  Martini  was  standing  outside  the 
warehouse  talking  to  another  gentleman,  and  after 
this  man  left,  we  walked  up  to  him,  and  Pauline 
again  asked  him  or  told  him,  and  said  our  names 
were  on  the  list,  but  she  said  we  can't  work  days, 
Mr.  Martini,  she  says,  we  have  children  and  we 
aren't  able  to  work  days. 

Q.  Now,  why  couldn't  you  work  because  of  chil- 
dren ? 

A.  Well,  we'd  have  to  hire  a  baby  sitter  and  it 
just  wouldn't  work  out. 

Q.    What  would  you  do  at  night? 

A.     Our  husbands  took  care  of  the  children. 

Q.     They  worked  during  the  day? 

A.     That's  right. 

Q.     Will  you  go  on  about  the  conversation? 

A.  So  she  told  him  our  names  were  on  the  list^ 
and  that  we  couldn't  work  days,  and  he  says,  *'I  am 
sorry  that  you  can't,"  [964]  he  says,  ^^I  will  see  you 
next  year."  And  then  I  asked  him — before  that,  Ida 
Fishelson  spoke  u]>  and  she  siiid,  '^I  have  lots  of 
room  in  Santa  Rosa,"  and  said,  *'I  have  a  warehouse 
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that  yon  can  rent/'  and  Mr.  Martini  said,  '^Tliore 

was  more  to  it  than  that/'  and  tliat  was  all. 

iQ.     And  was  anything  else  said? 

A.  And  I  said  to  liim  myself  "Do  I  have  to  woi'k 
tonight?''  and  he  said,  "You  can  work  if  yon  want 
tO',  but  you  don't  have  to,  l)ut  if  I  were  you,  I  would 
finish  tlie  night,"  like  that. 

Q.     Did  you  finish  the  night  out? 

A.     No,  I  didn't. 

Q.     What  did  you  do,  did  you  leave  then? 

A.     I  went  back  to  the  plant. 

Q.     I  mean  did  you  go  home  after  that? 

A.     Yes,  I  did.  [965] 

*     -x-     *     *     * 

Cross  Examination     ***** 

Q.  (By  Mr.  Berke)  :  As  I  understand  it,  on  two 
occasions  that  you  and  Mrs.  Ploxa  inquired  of  Mr. 
Martini  about  how  long  the  night  shift  would  work? 
That  was  occasioned  by  the  fact  that  you  and  Mrs. 
Ploxa  were  anxious — or  you  wanted  to  work  as  long 
as  you  could,  is  that  light?  A.     That's  right. 

Q.  However,  you  did  not  finish  out  the  night 
shift  on  October  [966]  15th,  that  is  right,  is  it  not? 

A.     I  didn't  finish  it  because 

'Q.     Now,  just  answer  yes  or  no. 

A.     No,  I  didn't. 
*  *  *  *  * 

Q,  (By  Mr.  Berke)  :  Now,  when  you  came  to 
work  on  the  afternoon  of  October  15th.,  you  say  that 
Ella  Herrerias  told  you  that  there  was  going  to  be  a 
meeting  of  the  employees  in  the  warehouse  ? 

A.    Yes,  she  did. 
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Q.  Did  you  also  see  a  notice  on  the  blackboard 
to  that  effect?  A.     No,  I  never  noticed  that. 

Q.    You  never  noticed?  A.     No. 

Q.  You  would  not  say  there  was  not  such  a 
notice?  A.     I  never  seen  it  myself. 

Q.  Now,  at  that  meeting,  who  was  it  that  spoke 
first,  do  you  recall? 

A.     I  can^t  remember  the  name. 

Q.     Was  it  Mr.  Martini  ? 

A.  I  didn't  know  the  other  gentleman,  Mr.  Mar- 
tini spoke  last.  [967] 

Q.    Mr.  Martini  spoke  last? 

A.     He  read  the  letter. 

Q.     I  see,  and  one  of  the  other  two  spoke  first? 

A.     That's  right. 

Q.  And  then  one  of  the  other  two  was  the  next 
to  speak,  is  that  right?  A.     Yes. 

Q.     And  then  Mr.  Martini  spoke  last? 

A.    Yes. 

Q.    You  are  sure  of  that?  A.    Yes. 

•Q.  You  live  next  door  or  pretty  close  to  Pauline 
Ploxa?  A.     Across  the  street. 

Q.     Have  you  and  she  discussed  this  case  ? 

A.    Yes,  wo  have. 

Q.  Did  you  get  together  and  discuss  the  fact 
that  you  were  going  to  testify  here  ? 

A.    Yes,  we  did. 

Q.  And  did  you  discuss  what  you  wove  going  to 
testify  about?  A.     Yes. 

Q.     Is  it  Mrs.  Rawles? 

A.     That's  right.  [968] 
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Q.  (By  Mr.  T'xM-kcO  :  How  did  you  and  Mrs. 
Ploxa  liap})en  to  i;'o  to  [-^"n  ^AGU  last  yiwv  to 
a})|)ly  for  work? 

A.  AVe  were  laid  off  at  tiie  Cooperative,  heeauso 
tluMH^  was  no  more  work  on  tlio  night  sliift,  then  we 
went  to  SAGU. 

Q.     AVlien  were  you  laid  otT  at  the  Cooperative? 

A.     September  the  IQth.   [972] 

■3f     -Jf     *     -X-     -X- 

Q.  (By  Mr.  Berke)  :  Bid  you  apply  for  em- 
ployment at  the  Sebastopol  Cooperatiye.  Cannery 
this  year?  A.     Yes,  I  did.  [973] 

*  *     4t     -K-     -X- 

Q.  Have  you  made  application  anywhere  else 
for  employment?  A.     Pleasant  Hill. 

Q.    What  is  Pleasant  Hill? 
A.     That's  the  name  of  the  drier. 
Q.     Is  that  a  concern  that  dries  apples? 
A.     That's  right.  [974] 

*  -X-     4f     -Jf     -Jf 

Q.  (By  Mr.  Berke)  :  Did  you  sigTi  the — strike 
that.  I  mil  show  you,  Mrs.  Rawles,  General  Coun- 
sel's Exhibit  No.  26,  which  Mr.  Karasick  showed 
you  a  little  while  ago,  you  said  this  was  the  appli- 
cation form  you  filled  out  at  SAGU  or  Molino  ? 

A.    Yes. 

Q.  Is  that  the  same  form  that  you  filled  out  at 
Sebastopol  Cooperative  Camiery?  A.    Yes. 

Q.    And  what  about  Pleasant  Hill? 

A.     It  is  the  same  one.  [975] 

•»      *      *      •5f      * 


550        National  Labor  Relations  Board  vs. 

CLARENCE  E.  STOREY 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  National  Labor  Relations  Board,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: [980] 

*    *    *    -x-    * 

The  Witness:  169  Burnett  Avenue,  Sebastopol, 
California. 

Direct  Examination 

Q.  (By  Mr.  Magor) :  Are  you  married,  Mr. 
Storey  ?  A.    Yes. 

'Q.     What  is  your  wife's  name? 

A.     Orice  Storey. 

Q.  Were  you  ever  employed  by  the  Sebastopol 
Apple  Growers  Union?  A.    Yes. 

Q.  When  were  you  first  employed  by  the  com- 
pany? A.     September,  1953. 

Q.    What  job  did  you  have  at  that  time? 

A.     Dimiping  apples. 

Q.  How  do  you  refer  to  the  company  involved  in 
this  proceeding?  A.     SAGU. 

Q.    You  sometimes  refer  to  it  as  Molino? 

A.    Yes. 

'Q.  And  if  either  you  or  I  refer  to  it  either  by 
SAGU  or  Molino,  you  are  refendng  to  the  Sebas- 
topol Apple  Growers  Union,  is  that  correct? 

A.     Yes. 

Q.     The  Respondent  in  this  proceeding? 

A.     Yes.  [981] 


■X-      *      -X-      -Jt 


Q.     Will  you  describe  so  the  Trial  Examiner  liere 
will  understand,  what  you  mean  by  a  "pallet"? 
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A.  A  pallet  is  a  slatted  rack  to  stack  the  ))oxe3 
on  and  the  fork  lift  runs  undcM'iieath,  through  the 
slats  and  picks  it  np,  [990]  and  it  picks  up  two  pal- 
lets side  by  side. 

Q.     How  many  boxes  on  each  pallet? 

A.     Ai)proximately  48. 

Q.  And  what  did  you  do  then,  what  was  your 
job? 

A.  I  would  take  them  off  of  the  pallet  and  dump 
them  on  the  belt. 

Q.     And  where  was  the  belt  located? 

A.     I  was  standing  within  a  foot  of  it. 

Q.     Was  the  belt  outside  the  cannery? 

A.     The  belt  was  outside  the  cannery. 

Q.     What  type  of  belt  was  it? 

A.     Just  a  regular  belting. 

Q.  And  would  you  dump  the  apples  on  that 
belt?  A.     On  that  belt. 

Q.     And  where  would  they  go  from  there? 

A.     Up  into  the  flume. 

Q.     And  from  the  flume,  where  w^ould  they  go? 

A.     Down  to  the  peeling  line. 

Q.     And  was  that  flume  water?  A.    Yes. 

Q.     And  were  they  carried  by  the  water  down 

into  the  peeling  line?  A.     Yes.   [991] 

***** 

Q.  Did  you  sign  any  union  application  or  au- 
thorization card  at  any  time  while  you  were  work- 
ing at  Sagu  during  the  1954  season?  A.     Yes. 

Q.     Do  you  recall  when  that  was? 

A.     August  the  4th,   1954. 
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Q.  I  show  you  General  Counsel's  Exhibit  No.  28 
in  evidence.    Would  you  look  at  that  please,  sir? 

A.     Yes. 

Q.  Now,  other  than  the  writing  on  this  docu- 
ment in  pen,  is  that  similar  to  the  card  you  signed? 

A.    Exactly. 

Q.     You  say  you  signed  it  on  August  4th? 

A.     Yes,  sir. 

Q.     Will  you  tell  us  when  you  obtained  the  card? 

A.     I  obtained  the  card  on  August  4th. 

Q.     And  where  were  you,  at  the  time? 

A.     In  my  automobile. 

Q.     And  do  you  recall  what  time  of  day  it  was? 

A.     Approximately  10  minutes  after  4:00. 

Q.     AVas  this  before  or  after  work? 

A.     After  work. 

Q.  Was  there  anybody  else  in  your  automobile 
at  the  time?  A.     Yes.    [992] 

Q.     Who  was  with  you? 

A.     My  wife,  Orice,  and  Margie  Byrd. 

Q.     Ts  it  B-y-r-d?  A.    Yes. 

Q.     Where  were  you  going,  at  the  time? 

A.     We  were  going  home. 

Q.  Will  you  tell  us  if  you  observed  ami:hing 
unusual,  at  that  time?  A.     Yes. 

Q.     Tell  us  what  you  observed? 

A.  I  got  in  my  car,  the  three  of  us  started  out 
of  the  parking  lot  into  the  driveway.  There  was 
a  man  standing  on  the  edge  of  the  highway  with 
some  papers  in  his  hand,  and  Leonard  Duckworth 
and  Charles  Williams  was  between  me  and  the  man 
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ill  tlie  driveway.    I  got  even  willi  liiin  and  stopped. 

Charlie  AVilliams 

Mr.  Berke:    Will  you  hold  it  just  a  mom(^nt? 

Q.     (By  Mr.  Magor) :     Go  ahead. 

A.  Charlie  Williams  the  night — we  referred  to 
him  as  night  superintendent — said,  "Storey,  do  your 
country  a  good  deed  and  run  over  that  guy." 

Q.     What  guy  was  he  referring  to  ? 

A.  The  guy  with  the  cards,  and  Leonard  Duck- 
worth handed  two  cards  in  the  car.  Two  pledge 
cards. 

Q.     Who  did  he  hand  it  to?  [993] 

A.     To  my  wife. 

Q.     Where  was  your  wife  sitting? 

A.     In  the  front  seat,  I  was  doing  the  driving. 

Q.     She  was  sitting  ox)posite  you? 

A.     Opposite  me. 

Q.     Where  was  Duckworth  at  the  time? 

A.     He  w^as  standing  right  by  the  car. 

Q.     On  what  side  of  the  car? 

A.     On  my  wife's  side. 

Q.     You  say  he  handed  two  cards  in  the  window? 

A.    Yes. 

Q.     Did  he  say  anything  at  the  time? 

A.    No. 

Q.     Were  those^is  that  the  card  that  you  signed? 

A.    Yes. 

Q.     Did  you  sign  it  on  that  day? 

A.    Yes,  sir. 

Q.  That  is  one  of  the  cards  that  Mr.  Duckw^orth 
handed  you  in  the  car?  A.    Yes. 
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Q.  What  did  you  do  with  the  card  after  you 
signed  it? 

A.     Put  it  in  the  mailbox  in  Sebastopol. 

Q.     You  sent  it  to  the  union? 

A.     Yes,  sent  it  in  to  Local  980,  Santa  Rosa. 

Q.  You  say  there  was  a  man  standing  on  the 
highway  outside  at  [994]  the  time? 

A.     Yes,  sir. 

Q.     That  was  handing  out  cards  or  literature? 

A.    Yes,  sir. 

Q.     Did  you  know  the  man,  at  that  time? 

A.     No,  I  didn't. 

Q.     Have  you  since  learned  his  name? 

A.     No. 

Q.  Did  you  know  anybody  out  there  on  the 
highway  at  the  time?  A.    Yes,  sir. 

Q.     Who  was  out  there? 

A.     Our  union  representative. 

Q.     What  was  his  name? 

A.     I  since  learned  it  was  Mr.  Bertolucci. 

Q.     You  did  not  know  him  at  that  time? 

A.     No,  I  didn't  know  him. 

Q.     What  was  Mr.  Bertolucci  doing  there? 

A.     Sitting  in  his  automobile. 

Q.  Do  you  know  what  position  Mr.  Bertolucci 
occupies  ? 

A.     Now,  he  is  President  of  Local  980. 

Q.  Now,  when  Charlie  Williams  told  you  to  run 
over  that  guy  over  there,  what  did  you  say,  if  any- 
thing? 

A.     I  said  the  guy  hasn't  bothered  me. 
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Q.  After  signing  the  card,  Mr.  Storey,  or  aftc^r 
August  4,  1954,  wliat  union  activity,  if  any,  did 
you  engage  in?  [995] 

A.     T  attended  all  the  meetings. 

Q.  Do  yon  recall  when  it  was  that  you  first  at- 
tended a  meeting? 

A.  Approximately  two  weeks  after  I  signed  the 
card. 

Q.  Do  yon  recall  where  it  was  that  you  attended 
the  meeting? 

A.  At  the  Labor  Temple  in  Santa  Rosa,  Local 
980. 

Q.  And  w^ould  yon  tell  us,  to  the  best  of  your 
recollection  today,  how  many  union  meetings  you 
attended  during  the  time  that  you  worked  for  Sagu, 
during  the  '54  season? 

A.     I  would  say  at  least  10. 
^     Q.     Are  you  on  any  union  committees? 
^     A.    Yes. 

Q.  Do  you  recall  when  it  was  you  were  on  a 
union  committee?  A.     Not  the  date. 

Q.  How  long  was  it  after  you  signed  this  card 
on  August  4,  1954,  approximately? 

A.     10  or  12  days. 

Q.  Were  you  asked  to  be  on  a  union  committee 
or  elected  or  appointed  or  what? 

A.     We  were  elected,  I  guess. 

Q.     Well,  you  had  a  meeting  or  what? 

A.     Had  a  meeting. 

Q.     Where  was  the  union  meeting  held? 

A.     In  the  Labor  Temple  in  Santa  Rosa. 
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Q.  You  say  you  were  elected,  will  you  tell  us 
under  what  circumstances  you  became  a  committee- 
man? [996] 

A.  Well,  we  were  all  in  this  Labor  Temple  and 
each — Mr.  Bill  Grami  wanted  to  know  if  we  would 
all  serve  on  the  committee  and  everyone  of  us 
agreed. 

Q.  Will  you  tell  us  who  else  was  on  the  imion 
committee  at  that  time? 

A.  There  was  Orice  Storey,  Eva  Lee,  Leonard 
Lee,  Leanor  Johnson,  Lina  Ameral,  myself.  That's 
the  best  I  can  recall,  that's  it. 

Q.     Was  Lila  Layman  on  it? 

A.     I  don't  recall,  the  first  meeting. 

Q.     Was  Mary  Russell  on  that  committee? 

A.     Yes,  at  the  first  one. 

Q.  Was  there  one  committee  or  more  than  one 
uniou  committee? 

A.     There  was  only  one,  at  that  time. 

Q.  Were  there  later  committees  in  addition  to 
that? 

A.     Later,  every  meeting  we  added  to  it. 

Q.  What  committee  was  this,  the  day-shift  com- 
mittee? A.     Yes,  sir. 

Q.  Was  this  for  employees  at  Sebastopol  Apple 
Growers  Union?  A.     Yes,  sir. 

Q.     What  was  the  purpose  of  the  committee  .^ 

A.  It  was  to  get  more  people  interested  in  the 
union. 

Q.  Now,  you  say  on  August  4th,  as  you  were 
leaving  the  plant,  you  saw  a  person  whose  name  you 
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(lid  not  know  and  Mr.  Bertolueei,  wliose  name  vou 
since   Ic^arned,   were   ont   on    tlie   1ii<j:;hway,   is   tliat 
[997]   (H)rreet?  A.     Yes. 

Q.  After  tliat  date,  did  you  see  any  union  rep- 
resentatives out  on  the  highway?  A.    Yes,  sir. 

Q.  Do  you  recall  when  it  was  that  you  next 
observed  them? 

A.     Approximately  three  weeks. 

Q.  And  did  you  see  them — you  say  approxi- 
mately three  weeks — did  you  see  them  once  or 
more  than  once?  A.     More  than  once. 

Q.     How  often  would  you  see  them  out  there? 

A.     At  noon. 

Q.     How  often?  A.     Every  day. 

Q.  And  at  what  time  of  day  would  you  ol)serve 
them  out  on  the  highway? 

A.     At  noon,  and  at  the  4:00  o'clock  shift  change. 

Q.  Did  you  know  the  names  of  these  represen- 
tatives that  you  observed  out  there?  A.     Yes. 

Q.     What  were  their  names? 

A.     Bill  Grami,  Charlie  Ciolino,  Jack  Spiro. 

Q.     How  do  you  spell  that  last  name? 

A.     I  don't  know. 

Q.  What,  if  anything,  were  these  union  repre- 
sentatives doing  [998]  that  you  observed? 

A.     They  w^ere  talking  on  the  loud  speaker. 

Q.  And  how  close  w^re  they  to  the  company 
property  ? 

A.  They  were  on  the  edge  of  the  highway,  it 
could  have  been  a  foot  from  the  property. 

Q.     Now,  did  you  ever  have  any  discussion  with 
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Mr.  Martini  with  respect  to  the  union  representa- 
tives being  out  there?  A.     Yes. 

Q.    Do  you  recall  where  and  when  it  was  to  the 
best  of  your  recollection  today? 

A.     The  best  I  recall,  early  in  September. 

Q 
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Where  were  you  at  the  time  ? 

In  my  position  at  work  dumping  apples. 

Do  you  recall  what  time  of  day  it  was? 

Usually  between  10:30  and  11:00. 

You  say  "usually",  was  there  one  conversa- 
or  more  than  one  conversation? 

There  was  more  than  one. 

Now,  let  us  direct  your  attention  to  the  first 

You  say  it  was  sometime  early  in  September? 

Yes. 

Do  you  recall  what  time  of  day  it  was? 

Between  10:30  and  11:00. 

Was  anybody  else  present  at  the  time? 

Not  engaged  in  the  conversation.   [999] 

Will  you  tell  us  to  the  best  of  your  recollec- 
tion today,  what  was  said  and  who  said  it? 

A.  Mr.  Martini  walked  by  me  where  I  was  work- 
ing, and  said,  "Storey,  you're  slipping,  your  boys 
aren't  out  there  yet,  what  is  wrong?"  and  I  would 
reply,  "Give  them  a  minute  kind  sir,  they  will  l)e 
there." 

Q.     Is  that  all  that  was  said? 
A.     In  one  passing,  yes. 

Q.  When  he  said  "your  boys  aren't  out  there 
yet,  they're  slipping,"  what  was  he  referring  to  to 
your  knowledge? 
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Trial  Examiner:  T  tliink  you  misquoted  liini,  it 
was,  "You're  slipping". 

Q.     (By  Mr.  Magor)  :     I  withdraw  the  question. 

When  he  made  this  statement,  Mr.  Martini,  to 
whom  was  he  referring,  if  you  know? 

My.  Berke:  Well,  wait  just  a  moment.  The 
question  is  not  clear  to  me,  I  am  going  to  object  on 
the  ground  it  is  vague. 

Trial  Examiner:    Overruled. 

Q.  (By  Mr.  Magor)  :  Did  you  understand  the 
question  ?  A.     No. 

Q.     I  will  withdraw  it. 

When  Mr.  Martini  said  to  you,  "Mr.  Storey,  your 
boys  aren't  out  there  yet,''  to  whom  was  he  refer- 
ring? 

A.  To  the  imion  officers,  Bill  Grami,  Charlie 
Ciolino,  and  Jack  Spiro.  [1000] 

Q.  Did  Mr.  Martini  come  to  talk  to  you  about 
that  on  other  than  this  one  occasion  that  you  re- 
lated? A.     Several  times,  yes,  sir. 

Q.  When  you  say  several,  how  many  times  did 
he  come  and  talk  to  you  concerning  this? 

A.  I  couldn't  give  you  the  exact  number,  at 
least  one  time  every  day. 

Q.  And  when  was  the  next  time,  after  this  first 
time  that  you  have  related? 

A.     A  couple  of  days  after  he  came  right  back  by. 

Q.     Was  anybody  else  present  at  that  time? 

A.     Not  in  the  conversation,  no,  sir. 

Q.    What  did  Mr.  Martini  say  to  you? 

A.    He  said,  "Mine  and  Storey's  horses  don't  pull 
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together,  we  can't  get  along."    And  I  momentarily 
went  into  a  little  prayer  feeling  sorry  that  I  had 
lost  his  friendship. 

Mr.  Berke:    I  move  that  be  stricken. 

Trial  Examiner:    Did  you  do  that  out  loud? 

The  Witness:    Yes,  sir. 

Trial  Examiner:    Motion  denied. 

Q.  (By  Mr.  Magor)  :  Did  you  say  anything  to 
him?  A.     That  was  all  I  said. 

Q.  Now,  did  you  see  Mr.  Martini  after  that  with 
regard  to  the  union — or  did  he  say  anything  with 
respect  to  the  imion  officials  not  being  out  on  the 
highway?    [1001]  A.    Yes. 

Q.     Do  you  recall  when  that  was? 

A.     The  next  day  or  so. 

Q.     Was  anybody  else  present  at  the  time? 

A.     Not  connected. 

Q.     Anybody  else  engaged  in  the  conversation? 

A.     No. 

Q.     What  did  he  say  at  that  time? 

A.  "Storey,  your  boys  are  there,  I  hear  them 
talking." 

Q.     What  did  you  say? 

A.     Most  times  I'd  generally  laugh. 

Mr.  Berke:  I  am  going  to  move  that  that  be 
stricken,  and  ask  that  it  be  confined  to  a  particular 
occasion. 

Trial  Examiner:  Yes,  please  tell  only  what  was 
said  on  this  particular  occasion. 

The  Witness:     All  right. 
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Q.  (By  Mr.  Magor)  :  Can  yon  recall  what  was 
said  on  this  partienlar  occasion.^ 

A.  He  said,  ^^Storey,  yonr  boys  are  ont  there,  I 
hear  them  talking."  I'd  say,  "Well,  I  knew  they 
won  Id  be  there,  fignred  they  would  be  there  to  talk 
to  us.'- 

Q.     Is  that  all  that  was  said? 

A.     That's  right. 

Q.  How  many  occasions  did  Mr.  Martini  come 
back  to  where  you  were  working  and  talk  to  you 
about  the  boys  being  out  on  the  [1002]  highway  dur- 
ing the  time  you  w^orked  there  ? 

A.  Well,  at  least  eight  times,  at  least  that  many. 
*  ^  *  *  *  [1003] 

Q.  Do  you  recall  an  incident  before  the  time 
that  your  Avife  w^as  discharged,  with  respect  to  a 
group  of  women  wanting  to  meet  wuth  Mr.  Martini  ? 

A.    Yes. 

Q.  Do  you  recall  how  long  it  w^as  before  your 
wife  w^as  discharged,  that  that  incident  took  place? 

A.     The  best  I  recall,  September  23. 

Q.    Were  you  working  on  that  day? 

A.    Yes,  sir. 

Q.     And  did  anything  imusual  occur  on  tliat  day? 

A.     Yes. 

Q.     What  occurred? 

A.     I  was  pulled  up  into  the  office. 

Q.  I  see.  You  say  you  were  pulled  up  into  the 
office,  who  pulled  you  up  in  the  office? 

A.     I  went  in  the  cannery  to  pimch  in 

Q.    What  time  of  day  was  it? 
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A.     15  mimites  to  12 :00. 

Q.     And  did  you  punch  in?  A.     No. 

Q.     Tell  us  what  occurred? 

A.  Leonard  Duckworth  caught  me  by  the  shirt 
and  said,  ^'Martini  [1005]  wants  to  see  you  up  in 
his  office." 

Q.     What  did  you  say  to  him? 

A.     I  didn't  reply,  I  went  up  the  stairs. 

Q.  You  say  you  went  up  the  stairs,  was  anybody 
with  you?  A.     He  w^as  with  me. 

Q.  And  you  say,  "He",  whom  are  you  referring 
to?  A.     Leonard  Duckworth. 

Q.    Did  you  go  into  the  office?  A.    Yes. 

Q.     What  office  did  you  go  into? 

A.  The  Cannery  Superintendent's  office,  Leon- 
ard Duckworth. 

Q.     Was  anybody  in  that  office  at  the  time? 

A.    Yes. 

Q.     Who  was  there?  A.     Elmo  Martini. 

Q.     And  was  Mr.  Duckw^orth  present? 

A.     He  came  in  behind  me. 

Trial  Examiner:     Will  you  repeat  that? 

The  Witness:    Duckworth  came  in  behind  me. 

Q.  (By  Mr.  Magor)  :  Now,  it  was  yourself  and 
Martini  and  Duckworth?  A.     Yes. 

Q.     Was  anybody  else  present?  A.     No. 

Q.  Will  you  now  relate  the  conversation  that 
occurred  there,  [1006]  and  will  you  tell  us  what 
was  said  and  who  said  it? 

A.  Mr.  Martini  says,  "Storey,  I  understand 
you're  going  for  this  union,"  I  replied,  "Yes."    He 
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said,  '^Do  you  know  what  you  are  gettiuej  into?"  I 
says,  "I  would  like  to  get  more  money."  He  did 
like  this,  in  this  motion  (indieating),  ^'You  know 
you  won't  get  as  much  money  as  you're  getting 
now,  and  the  women  won't  get  but  90  cents  an  hour, 
and  you  will  l)e  assessed,  forced  to  pay  big  assess- 
ments for  accidents  that  happen  in  the  East  as  far 
as  New  York." 

Q.  You  say  he  made  a  motion  with  his  finger 
to  the  palm  of  his  left  hand?  A.     That's  right. 

Q.     Tell  us  what  else  was  said? 

Trial  Examiner:  Well  actually,  he  was  putting 
his  index  finger  on  his  little  finger  and  climbing  one 
finger  with  each  statement  thereafter. 

Q.  (By  Mr.  Magor) :  I  stand  corrected,  Mr. 
Trial  Examiner. 

What  else  was  said? 

A.     I  guess  that's  about  all. 

Q.     Have  you  exhausted  your  recollection? 

A.    Yes. 

Mr.  Berke:  Just  a  moment,  he  said  he  guessed 
that  was  about  all.  Now^,  it  seems  a  little  different 
than  exhausting  his  recollection. 

Trial  Examiner:  If  you  are  making  an  objec- 
tion, it  is  [1007]  overruled. 

Q.  (By  Mr.  Magor)  :  Was  anything  said  about 
talking  about  the  union?  A.    Yes. 

Q.  All  right,  will  you  tell  us  what  w^as  said  in 
that  connection? 

A.     He  said  that  I  wasn't  to  talk  about  the  union 
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on  company  time  while  he  was  paying  me,  "But  on 

your  own  time  do  as  you  please." 

Q.     What  did  you  say,  if  anything? 

A.     I  didn't  reply. 

Q.  Do  you  know  how  long  you  were  in  the  office 
at  that  time?  A.     Approximately  18  minutes. 

Q.     Does  the  whistle  blow  there  at  the  cannery? 

A.     Yes. 

Q.  Do  you  know  what  the  purpose  of  blowing 
the  whistle  is,  to  your  knowledge?  A.     Yes. 

Q.    What  is  it? 

A.  One  whistle  is  to  get  ready,  for  the  women 
to  get  punched  in  and  ready  to  go,  and  the  second 
is  to  go  to  work. 

Q.     There  is  more  than  one  whistle? 

A.    Yes. 

Q.     Is  there  more  during  the  noon  hour? 

A.    Yes.  [1008] 

Q.  Now,  do  you  know  when  the  whistle  blew, 
if  you  know,  say  so,  if  you  don't  know,  say  so. 

A.     Approximately  seven  minutes  before  noon. 

Q.     And  what  is  work  time  for  you? 

A.     My  work  time  is  1 :00. 

Q.  And  when  does  the  first  whistle  blow,  do  you 
know  ? 

A.     Apj)i'oximately  seven  minutes  before. 

Q.     And  the  second  whistk^? 

A.     On  the  dot,  1:00  o'clock. 

Q.  Did  you  h(\-ir  one  whistle  blow  or  more  than 
one?  A.     Only  one. 
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Q.  Were  you  in  the  office  at  i]\r  lime  llie  wliisile 
l)lew?  A.    Yes. 

Q.  All  right,  how  long  after  tlie  wliisih'  blew  did 
you  leave  the  office? 

A.     Api)roximately  four  minutes. 

Q.     And  the  office  you  are  referring  to  is? 

A.     Superintendent's  office. 

Q.  Superintendent's  office  where  you  were  talk- 
ing to  Mr.  Martini?  A.     Yes. 

Q.     What  time  are  you  supposed  to  go  to  work? 

A.     J  5  minutes  to  12:00. 

Q.  And  that  is  why,  before  punching  in,  you 
went  to  see  Mr.  Martini?  [1009] 

A.     That's  right. 

Q.  Now,  did  anybody  come  in  the  office  during 
the  time  you  were  talking  with  Mr.  Martini? 

A.    Yes. 

Q.     Who  came  in?  A.     Steve  Struempf. 

Q.     What  is  his  position? 

A.     Plant  Foreman. 

Q.  Was  this  during  the  time  you  were  talking 
to  Mr.  Martini?  A.     Yes. 

Q.  Was  there  any  conversation,  at  that  time, 
w^hen  Steve  Struempf  came  in? 

A.  He  looked  to  Leonard  Duckworth  and  said, 
"The  women  want  to  see  Martini."  Martini  said, 
*^I  will  be  down  in  a  minute." 

Q.  What  occured  after  you  left  the  office,  will 
you  describe  that? 

A.     I  walked  out  on  the  porch,  the  balcony,  there 
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was  about  75  women  gathered  around  the  foot  of 

the  stairs. 

Q.     What  did  you  do  then,  if  anything? 

A.  I  walked  on  dowoi  the  stairs,  through  the 
crowd.  Mr.  Martini  was  standing  on  the  balcony 
looking  down. 

Q.     What  happened  then? 

A.  I  walked  straight  to  the  time  clock  and 
punched  in,  approximately  15  feet  from  the  foot  of 
the  stairs.  Mr.  Martini  then  came  down  the  stairs. 
My  wife  approached  Mr.  Martini [1010] 

Q.     That  is  Orice  Storey? 

A.  Orice  Storey,  and  I  heard  him  say,  "No 
ma'am,  I  will  not." 

Q.     Did  you  hear  what  your  wife  had  to  say? 

A.     I  did  not. 

Q.  But  you  heard  him  say,  "No  ma'am,  I  will 
not"?  A.     "No  Ma'am,  I  will  not." 

Q.     What  happened  after  that? 

A.  She  says,  "Back  to  work  girls,  back  to  work 
girls." 

Q.    What  did  you  observe  then? 

A.     They  all  went  back  to  work. 

Q.     What  did  you  do  then? 

A.     I  went  back  to  my  position  dumping  apples. 

Q.  You  went  back  to  work  dumping  apples, 
where  did  you  go? 

A.  To  the  south  end  of  the  cannery  outside  the 
cannery. 

Q.  You  say  the  place  that  you  dumped  the 
apples  that  come  to  the  cannery?  A.    Yes. 
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Q.  And  go  down  the  flume  to  where  tlie  girls  are 
peeling  and  trimming?  A.     Yes. 

Q.  Was  there  any  apples  eomiiig  out  ihci'e  at 
that  time?  A.     No. 

Q.  Was  there  any  other  ap])l(^  dumi)er  working 
that  day?  A.     No. 

Q.  Wei'e  there  any  apples  in  the  flume  when 
you  got  out  there?  [1011]  A.     No. 

Q.     Who  puts  the  apples  in  the  flume? 

A.     I  do.     ***** 

Q.  Were  you  paid  for  the  time  you  were  in  Mr. 
Martini^s  office  on  that  occasion?  A.     Yes. 

*  *  *  *  *  [1012] 

Q.  You  say  the  last  day  your  wife  worked  for 
the  company  was  on  September  25,  1954? 

A.    Yes. 

Q.     Did  you  drive  your  wife  to  work  on  that  day? 

A.    Yes,  sir. 

Q.     In  your  car?  A.     Yes. 

Q.  What  time  of  day  did  you  go  to  work  that 
day,  if  you  recall? 

A.  The  best  I  recall,  I  went  to  work  at  15  min- 
utes until  7:00. 

Q.     Was  that  on  a  Saturday?  A.    Yes. 

Q.     Did  you  work  a  full  day  on  Saturday? 

A.    No.  "  ^  ■'^'  ^:\ 

Q.     What  time  did  you  get  off? 

A.     12:00  o'clock. 

Q.  After  you  were  at  work  on  that  day,  Sep- 
tember 25,  did  you  see  your  wife  at  any  time  after 
that?  [1015]  A.    Yes. 
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Q.     Do  you  recall  when  it  was,  what  time  it  was  ? 

A.     Approximately  11:30. 

Q.  AVhere  did  you  observe  your  wife  at  that 
time? 

A.  She  walked  by,  out  the  cannery  door,  the 
south  door.  I  was  working  in  my  position.  She 
said,  ^^I  punched  out,  I  am  sick,  I  am  going  to  the 
car." 

Q.  Was  there  anyone  else  present  during  that 
time  that  she  said  that,  who  engaged  in  any  conver- 
sation? A.     No.  [1016] 

*    -x-    -x-    *    * 

Q.  Did  you  see  Mr.  Martini  on  that  occasion  at 
all  on  that  day?  A.     Yes. 

Q.     Do  you  recall  what  time  of  day  it  was? 

A.  Approximately — the  best  I  recall,  15  minutes 
to  12 :00. 

Q.     Was  this  before  or  after  you  saw  your  wife? 

A.     That  was  after. 

Q.     Where  were  you  at  the  time? 

A.  Standing  in  my  position  at  the  south  end  of 
the  cannery  dumping  apples. 

Q.    Was  anybody  with  Mr.  Martini  at  the  time? 

A.     Not  at  the  time,  no. 

Q.  Did  he  approach  you  or  what? 

A.  Yes. 

Q.     AVas  anybody  else  present? 

A.     They  joined  in,  I  say  they  joined  in  Uiter. 

Q.  \rou  mean  other  people  came  in  later?  When 
you  saw  him  for  the  first  time  he  was  alone? 

A.     He  was  alone. 
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Q.  AVill  you  ti^ll  us,  lo  the  best  of  your  i*('(m>11('('- 
tiou  today,  ^v]lai  was  said  a1  llini  lime,  aud  wlio 
said  it? 

A.  He  came  out  of  the  south  cannery  door,  mo- 
tioned like  this  (indicating),  ^^Storey,  eonie  \\v\\\ 
I  want  to  talk  to  you." 

Q.     That  motion  is  with  tlie  arm? 

A.  With  his  left  arm,  so  we  walked  about,  ap- 
proximately 25  [1017]  feet  from  my  position  to  the 
east,  out  in  the  street — driveway  there — and  he  said, 
he  asked,  "Do  you  know  what  your  wife  is  doing f 
I  said,  "No."  He  says,  "She  is  trying  to  form  a 
committee  on  the  night  shift.  I  want  you  to  go 
fire  her  and  get  her  out  of  here." 

Q.     What  did  you  say? 

A.     I  can't  repeat  the  words. 

Q.     Do  you  want  the  ladies  to  leave  the  room? 

A.     Unless  they  want  to  hear  those  words. 

Mr.  Magor:  Would  you  ask  the  ladies  to  leave 
the  room  for  the  purpose  of  this  conversation? 

Trial  Examiner :  Will  you  please  step  out  in  the 
corridor  ? 

Q.     (By  Mr.  Magor)  :    Tell  us  now  what  you  said. 

A.  I  did  it  like  this.  I  said,  "That's  your  fuck- 
ing job.    If  you  want  her  fired,  you  fire  her." 

Mr.  Berke:    I  didn't  understand. 

The  Witness:  I  said,  "That's  your  fucking  job. 
If  you  w\ant  her  fired,  you  go  fire  her.",  like  that. 

Q.  (By  Mr.  Magor)  :  Did  you  tell  him  that  you 
only  worked  there? 
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A.  I  said,  '"T  only  work  here,  you  are  the  boss, 
you  do  the  hiring  and  firing." 

Q.  What  else  occurred  then,  or  what  else  was 
said? 

A.  Leonard  Duckworth  approached  and  said,  "I 
have  two  witnesses  to  prove  that  she  was  trying  to 
form  a  committee  on  the  [1018]  night  shift,  two 
girls.''  Tony  Bondi  came  around  the  truck  from 
the  opposite  side  and  said,  ^^If  you  have  two  wit- 
nesses, that's  enough,  I  will  sign  her  check." 

Mr.  Berke:  Could  I  have  the  reporter  read  that 
last  part? 

(Answer  read.) 

Q.  (By  Mr.  Magor)  :  What  did  you  say,  if  any- 
thing ? 

A.  I  asked,  "Was  she — "  I  said,  "She  is  on  her 
own  time,  she  punched  out,  you  told  us  two  days 
ago  that  we  could  do  w^hat  we  wanted  on  our  own 
time." 

Q.     Who  did  you  direct  that  to? 

A.     Martini. 

Q.     And  what  did  he  say? 

A.  He  said,  "Why  don't  they  get  their  fucking 
committees  and  get  it  over  with." 

Q.  What  else  did  he  say?  When  you  told  him 
she  was  on  her  own  time? 

A.  He  says,  "You  know,  I  am  the  boss,  I  am 
the  manager,  I  run  this  cannery.  Wliy  in  the  hell 
don't  you  get  Bertolucci  and  Rhodes  to  shut  the 
God-damned  place  down?  If  you  don't  I  am  going 
to  shut  the  God-danmed  thing  down." 
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Q.     What  else  was  said?     Strike  that. 

When  you  told  Mr.  Mai'tiui  tliat  your  wife  was 
on  her  own  time,  what  did  hv  say  to  tJiat? 

A,  He  said,  "I  forbid  talking  union  on  cannery 
property,  on  cannery  property."  He  repeated  the 
second  time.  [1019] 

Trial  Examiner:    ^Yho  said  that? 

The  Witness:     Mr.  Martini. 

Q.  (By  Mr.  Magor) :  Is  that,  to  the  best  of 
your  recollection,  the  conversation  that  occurred  at 
that  time?  A.    Yes. 

Q.     What  did  they  do  then? 

A.  I  went  back  to  work.  Duckworth — I  don't 
know  where  Martin  and  Bondi  went,  I  don't  know. 
Duckworth  came  back. 

Q.  All  right,  just  a  moment.  You  don't  laiow 
W'here  Duckworth  and  Martini  went? 

A.     No,  I  don't  know. 

Q.  You  refer  to  Tony  Bondi,  will  you  identify 
him? 

A.  We  refer  to  him  as  President  of  the  Board 
of  Directors. 

Q.     Now,  did  you  see  Mr.  Duckworth  after  that? 

A.     Yes. 

Q.  Do  you  recall  how  long  it  was  after  this  con- 
versation that  you  related? 

A.     Approximately  five  minutes  to  12 :00. 

Q.     Where  w^ere  you  at  that  time? 

A.     In  my  position  dumping  apples. 

Q.  All  right,  did  Mr.  Duckworth  approach  you 
or  did  you  approach  him? 
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A.     He  approached  me. 

Q.     I)o  you  remember  where  he  came  from? 

A.  He  came  out  of  the  cannery,  came  out  the 
south  door.  [1020] 

Q.     Was  anybody  else  present  at  the  time? 

A.    No. 

Q.  Can  you  tell  us,  to  the  best  of  your  recollec- 
tion today,  what  was  said  and  who  said  it? 

A.  Mr.  Duckworth  said,  "Tell  your  wife  I  will 
have  all  of  her  money  for  her  in  a  few  minutes." 
I  replied,  "Okeh." 

Q.     What  was  that  time? 

A.     Five  minutes  to  12:00. 

Q.  Did  you  see  Mr.  Duckworth  after  this,  on 
that  day?  A.     Not  after  that. 

Q.     What  did  you  do  then? 

A.  The  whistle  blew,  I  punched  out  and  went 
to  the  car,  and  asked  my  wife,  I  said,  "Well,  I 
guess  they  fired  you,"  and  she  said,  "They  didn't 
tell  me."  and  we  drove  home. 

Q.  Now,  I  ask  you,  Mr.  Storey,  on  that  day  at 
any  time  in  the  conversation  that  you  have  JTist 
related  with  Mr.  Martini  and  Mr.  Duckworth  and 
Mr.  Bondi  were  present,  whether  at  that  time,  did 
Mr.  Martini  say  to  you  in  words  and  substance  that 
he  had  fired  your  wife?  A.     No.  [1021] 

*     -Jt     -X-     *     -Jt 

Q.  (By  Mr.  Magor)  :  Mr.  Storey,  after  you  and 
your  wife  left  the  plant  and  went  home  on  Septem- 
ber 25,  what  did  your  wife  do  on  that  day? 

A.     She  went  to  the  doctor. 
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Q.  Do  yon  know  whether  or  not  she  made  any 
telephone  calls  to  the  comy)any  on  that  day  after 
leaving  work?  A.     She  called  the  floorlady. 

Q.     Which  floorlady?  A.     Edna  Hardin. 

Q.  Did  yon  go  back  to  work  the  following  work 
(lay  ?  A.    Yes. 

Q.  That  wonld  have  been  Monday,  September 
27th?  A.     Yes. 

Q.  Did  your  wife  go  to  work  with  you  on  that 
day?  A.    No. 

Q.  Did  you  see  any  or  talk  to  any  representa- 
tive of  the  company  with  respect  to  your  wife? 

A.    Yes. 

Q.     Do  you  recall  who  you  were  talking  to? 

A.     Edna  Hardin. 

Q.     Do  you  recall  what  time  it  was? 

A.     Approximately  9:30.   [1022] 

Q.    Where  were  you  talking  to  Edna  Hardin? 

A.     In  my  position  at  work. 

Q.     In  your  position  at  work? 

A.     In  my  position  at  work. 

Q.     Dumping  apples?  A.     Dumping  apples. 

Q.    Was  anybody  else  present  at  the  time? 

A,    No. 

Q.     Tell  us  what  was  said  and  who  said  it? 

A.  Edna  Hardin  came  up  and  said,  "Here's 
Mrs.  Storey's  check,  all  of  Mrs.  Storey's  money." 
I  thanked  her. 

Q.     Did  she  give  you  a  check? 

A.     She  gave  it  to  me. 

Q.     Was  that  the  only  check  you  got  with  respect 
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to  your  wife?  A.     At  that  time. 

Q.     Did  you  get  one  later?  A.     Later. 

Q.     When  was  that? 

A.     On  Wednesday,  the  following  Wednesday. 

Q.     Who  did  you  get  that  check  from? 

A.    Mr.  Wilson  from  the  main  office. 

Q.    Who  is  Mr.  Wilson? 

A.     The  head  bookkeeper  over  there. 

Q.     Where  did  you  see  Mr.  Wilson? 

A.  In  my  position  at  work.  He  came  to  me,  I 
came  back  and  I  [1023]  called  him,  and  I  asked 
him  if  he  would  check  the  books. 

Q.     He  said  he  would? 

A.  Yes,  and  he  came  back  in  a  few  minutes  and 
gave  me  another  check. 

Q.  Now,  getting  back  to  Monday,  September  27, 
did  you  see  your  wife  at  the  plant  that  day  at  all? 

A.    Yes. 

Q.     Do  you  recall  what  time  of  day  it  was? 

A.     Between  11 :00  and  12 :00. 

Q.     AVhere  did  you  observe  your  wife? 

A.  I  was  in  the  parking  lot.  She  came  walking 
up  the  driveway. 

Q.     What  were  you  doing  in  the  parking  lot? 

A.     I  was  eating  my  lunch. 

Q.     Was  anybody  with  your  wife  at  the  time? 

A.     No. 

Q.     Was  anybody  with  you?  A.     Yes. 

Q.  What  did  you  do  then,  you  see  any  repre- 
sentative of  the  company  or  talk  to  any  representa- 
tive of  the  company?  A.     Yes. 


Sebastopol  Apple  Growers  Union  575 

(Testimony  of  Clarence  E.  Storey.) 

Q.     AVlio  did  you  talk  to^?  A.     Elmo  Mai*! ini. 

Q.     Where  Avere  you  talkine^  to  Elmo  Martini? 

A.     Just  east  of  the  main  entrance  to  the  cannery 
plant.   [1024] 


*    *    •«•    *    -x- 


Q.  Now,  who  was  with  you  at  the  time  you  were 
talking  to  Mr.  Martini,  who  else  was  present  at 
that  time"? 

A.     My  wife,  Orice  Storey,  and  Margie  Byrd. 

Q.    Was  anybody  with  Mr.  Martini  at  the  time? 

A.    Yes. 

Q.     Who  was  with  him? 

A.  The  warehouse — packing  house  superintend- 
ent. 

Q.     Do  you  know  his  name? 

A.     Only  his  first  name. 

Q.     What  is  his  first  name?   [1025] 

A.     Louie. 

Q.  Did  you  observe  any  union  official  near  that 
locality  at  that  time? 

A.  They  were  on  the  edge  of  the  highway,  quite 
a  distance. 

Q.     Do  you  know  who  was  there?  A.    Yes. 

Q.    Who  was  there? 

A.     Bill  Grami,  Charlie  Ciolino. 

Q.  Now,  will  you  relate  to  us,  to  the  best  of 
your  recollection  today,  the  conversation  that  oc- 
curred with  Mr.  Martini  at  that  time,  and  tell  us 
what  was  said  and  who  said  it? 

A.  We  met  Mr.  Martini,  my  wife,  Margie  Byrd, 
and  myself,  just  outside  from  the  main  entrance 
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of  the  cannery,  on  the  east  side  of  the  cannery  in 
the  driveway  street,  she  says,  "You're  just  the  man 
I  want  to  see." 

Trial  Examiner:    Who  said  that.? 

Q.     (By  Mr.  Magor)  :  Who  said  it,  and  to  whom? 

A.  My  wife,  to  Mr.  Martini.  My  wife  said,  "I 
want  to  know,  am  I  fired?"  He  says,  "Yes,  you  are 
fired."  My  wife  wanted  to  know  what  for.  He  said, 
"For  trying  to  form  a  committee  on  the  night  shift." 
She  says,  "Did  you  know  I  was  on  that  commit- 
tee, Mr.  Martini?"  Mr.  Martini  says,  "I  don't  give 
a  darn  w^hat  committee  you're  on."  He  says,  "I  am 
not  going  to  back  up  on  my  decision,  that  is  final." 

Q.    Who  said  that?  [1026] 

A.     Mr.  Martini. 

Q.     What  else  was  said,  if  anything? 

A.     The  best  I  recall,  that's  it. 

Q.     What  happened  then? 

A.  She  went — my  wife  went  back  toward  the 
highway. 

Q.     And  what  did  you  do? 

A.  I  went  to  work,  punched  in  and  went  to  work. 
*  *  *  ^  *  [1027] 

Q.     T)o  you  ever  wear  a  union  button? 

A.     Yes. 

Q.     When  you  were  working  ou  the  day  shift? 

A.     Yes. 

Q.     During  the  '54  season?  A.     Yes. 

Q.     Do  you  recall  when  you  got  a  union  button? 

A.     Two  days  before  we  were  laid  off. 

Q.     Where  did  you  get  the  button?  [1031] 
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A.  Tn  tlie  La])()r  Tc^niple,  Local  980,  in  Santa 
Rosa. 

Q.     What  did  you  do  with  it  after  you  j^ot  it? 

A.     I  got  two. 

Q.     What  did  you  do  with  it? 

A.     One  on  my  collar,  one  on  my  w-ork  aprons. 

Q.     Did  you  wear  it  to  w^ork?  A.     Yes. 

*  *  ^  *  ^  [1032] 

Q.  (By  Mr.  Magor)  :  Mr.  Storey,  do  I  under- 
stand, that  from  your  ])osition  dumping  apples, 
and  the  apples  go  in  the  flume  by  the  w^ater  into 
W'here  the  w^omen  workers  or  girls  are  working  at 
peeling  or  trimming?  A.     Yes. 

Q.  During  the  time  that  you  w^ere  working  for 
Respondent,  did  you  notice  anything  imusual  in  the 
W'ater?  A.     Yes. 

Q.     What  did  you  observe?  A.     Mice. 

Q.     And  w^hen  did  you  observe  the  mice? 

A.     1954,  around*  August  the  15th. 

Q.     And  tell  us  w^hat  you  observed  on  that  date? 

A.  Tony  Bondi,  the  President  of  the  Board  of 
Directors,  put  the  mouse  in  a  can  and  dumped  him 
over  in  the  flume. 

Q.     When  you  say,  "over  in  the  flume,"  w^here? 

A.  From  the  can — dumped  him  out  of  the  can 
over  into  the  flume. 

Q.     And  wiiere  does  the  flume  go? 

A.     Dow^i  inside  the  cannery  to  the  peeling  line. 

Q.     Were  there  apples  in  the  water  at  the  time? 

A.    Yes. 
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Q.  Was  the  mouse  alive  or  dead  or  was  it  a 
riil)l)er  mouse  ?  A.     It  was  a  live  mouse. 

Q.     What  occurred  after  that? 

A.     Screaming  took  place. 

Q.  And  where  did  the  screaming  take  place,  in- 
side or  outside?  A.     Inside  the  cannery. 

Q.  What  did  you  observe,  if  anything,  after 
that? 

A.  I  ran  over  to  the  door,  the  south  door  of  the 
cannery,  Dorothy  Offet,  a  trimmer,  told  me  there 
is  a  rat  in  here  this  long  (indicating)  and  measured 
between  the  knife  and  hand  like  that  (indicating). 

Trial  Examiner:    Indicating  about  eight  inches? 

The  Witness:    Yes. 

Q.     (By  Mr.  Magor)  :    What  else  occurred? 

A.     A  lizard. 

Q.     And  when  did  you  observe  the  lizard? 

A.  The  lizard,  that  was  shortly  after  that,  I 
couldn't  give  the  exact  date. 

Q.     That  was  after  the  incident  you  just  related? 

A.     It  was  after  the  rat. 

Q.     Do  you  know  who  put  it  in  the  water? 

A.     No. 

Mr.  Berke:  Just  a  moment,  there  was  no  show- 
ing that  this  [1034]  took  place,  no  evidence  show- 
ing that  it  was  in  the  water. 

Q.  (By  Mr.  Magor)  :  I  will  rephrase  the  ques- 
tion. 

Will  you  tell  us  what  you  observed  at  that  time? 

A.  I  didn't  know  the  water  lizard  was  in  the 
flume,  I  heard  an  awful  screaming  inside  and  then 
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I  really  ran  to  the  door,  expeetinp^  to  see  soinctirmL!; 
really  bad,  and  the  first  peelei*  insid(^  the  Avail  was 
almost  going  into  fits  beeanse  she  was  wvy  upset, 
screaming  and  crying,  and  she  said  that  the  lizard 
had  crawled  across  her  hand. 

Q.     What  occnrred  then,  if  anything? 

A.     The  floorlady,  Edna  Hardin,  came  to  me* 

Q.     Where  were  yon  at  the  time? 

A.     Dnmping  apples  in  my  position. 

Q.     Ontside?  A.     Outside  the  cannery. 

Q.     How  long  after  that  was  it? 

A.     A  conple  of  minntes. 

Q.  Was  anybody  else  with  Edna  Hardin  at  the 
time  ?  A.     No. 

Q.     Tell  ns  what  was  said. 

A.  She  wanted  to  know^  if  I  pnt  the  lizard  in 
the  water.  I  told  her  I  didn't  have  anything  to  do 
with  it.    That's  all  she  said. 

Q.     Did  yon  talk  to  anybody  else  abont  it? 

A.    Yes.     Mr.  Duckworth.   [1035] 

Q.     And  when  were  you  talking  to  him? 

A.     Just  a  few  minutes  after  Edna  Hardin. 

Q.     And  where  were  you  talking  to  him? 

A.     In  my  same  position,  outside  the  cannery. 

Q.     Was  anybody  else  present?  A.     No. 

Q.  Will  you  tell  us  what  was  said  and  who  said 
it? 

A.  He  said,  "Don't  let  us  have  any  more  lizards 
in  the  water,  or  live  mice." 

Q.     What  did  you  say? 
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A.  I  didn't — I  said,  ^'I  didn't  put  the  lizard  in 
the  water." 

Q.     And  what  else  was  said,  if  anything? 

A.     I  didn't  say  any  more. 

Q.     Now,  did  you  observe — strike  that. 

Did  you  yourself  put  anything  in  the  water? 

A.    Yes. 

Q.     AVhat  did  you  put  in? 

A.     My  worn  out  gloves. 

Q.  When  you  say  "worn  out",  did  you  wear 
gloves  when  you  were  working?  A.     Yes. 

Q.  Describe  them,  as  "worn  out",  what  do  you 
mean? 

A.  Well,  I  wear  out  a  pair  of  gloves  every  four 
days.  When  the}^  get  holes  in  them,  naturally  I 
don't  use  them  any  more  if  you  can  afford  another 
pair.  [1036] 

Q.     What  did  you  do? 

A.  I  filled  my  old  gloves  full  of  small  apples, 
and  laid  them  like  that  (indicating)  on  the  belt, 
like  two  hands  up  the  belt. 

Q.     You  laid  them  side  by  side? 

A.     Yes,  just  like  that  (indicating). 

Q.     And  where  did  they  go  from  there? 

A.  Into  the  flume,  do\\ni  the  peeling  line.  Some 
of  the  peelers  took  them  out,  I  don't  know  who. 

Q.  You  say,  "down  the  peeling  line".  What 
line  are  you  referring  to? 

A.  That  is — the  apples  go  down  inside  the  can- 
nery to  the  woman  peelers. 

Q.     Was  anything  said  about  that?  A.     No. 
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Q.     How  often  (lid  yon  do  it  I 

A.     Oiiee  a   wcM'k. 

Q.  Wer(^  you  ever  warned  or  reprimanded  by 
any  representative  of  the  company  with  respect  to 
tliat?  A.     No,  sir. 

Q.  Did  you  ever  talk  to  any  representative  of 
management  with  respect  to  that? 

A.  One  representative  was  standing  by  the  side 
of  me  wdien  I  laid  one  pair  on  there. 

Q.     Do  you  recall  ^vho  that  was? 

A.     Not  the  date.  [1037] 

Q.  How  long'  w^as  it  before  you  were  laid  off, 
if  you  know? 

A.     Probably  a  month  and  a  half. 

Q.     Who  was  standing  there? 

A.     Danny  Schuster. 

Q.    What  did  he  say? 

A.     The  w^arehouse  foreman. 

Q.     What  did  he  say,  if  anything? 

A.    He  left. 

Q.     He  didn^t  say  anything? 

A.     He  didn't  say  a  word. 

Q.  Have  you  ever  observed  apples  that  were  dec- 
orated at  all  while  you  Avere  working  there? 

A.    Yes. 

Q.     Do  you  recall  when  it  w^as? 

A.     Yes. 

Q.     When  was  that? 

A.     About  the  exact  date? 

Q.     Was  it  during  the  '54  season? 

A.     Yes. 
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Q.  And  do  you  recall  when,  in  relation  to  the 
day  yon  were  laid  off  that  you  first  observed  them? 

A.     It  was  before  my  wife  was  fired. 

Q.     You  mean  before  September  25,  somethne? 

A.     Yes. 

Q.     How  long  before  that,  api)roximate]y?  [1038] 

A.     A  month. 

Q.     Where  did  you  observe  these  apples? 

A.     Right  by  where  I  was  working. 

Q.  You  say  right  by  where  you  were  working, 
can  you  describe  where  that  was? 

A.  I  was  in  my  position  diunping  apples  out- 
side the  cannery.  My  wife  w^as  an  inspector  on 
the  belt. 

Q.     Was  your  wife  outside? 

A.  Yes.  She  made  an  apple  with  a  face  and 
set  it  on  the  table  where  I  keep  my  papers,  my 
books.  I  took  my  cigarette  and  put  it  out  and 
stuck  it  in  his  mouth.  The  next  morning  when  we 
came  to  work,  it  was  sitting  on  the  time  clock  in- 
side the  cannery. 

Q.  Now,  you  say  she  made  an  apple  face,  can 
you  descril)e  what  you  mean? 

A.  She  took  a  knife  and  made  a  little  'a  capital 
V  for  the  nose  and  a  cut  like  that  (indicating)  for 
the  mouth  and  then  I  made  a  ])lace  to  put  the  cig- 
arette. 

Q.  You  say  she  made  the  face,  did  she  remove 
anything  from  the  apple  to  make  the  face? 

A.     A  little  speck  of  the  skin. 

Q.     How  about  the  nose? 


Sebastopol  Apple  Growers  JJyiion  583 

(Testimony  of  Clarence  E.  Storey.) 

A.    A  litlte  speck  for  the  nose  and  eyes. 

Q.     How  about  the  month? 

A.     Was  a  slit  in  the  skin.  [1039] 

Q.  And  when  you  saw  it  the  next  morning, 
where  was  it?  A.     It  was  on  the  time  clock. 

Q.     Where  is  the  time  clock  located  ? 

A.  Rig'ht  beside  the  ladies'  loimge  room,  the  day 
time  clock. 

Q.  Was  anything  said  to  you  or  in  your  presence 
mth  respect  to  that?  A.     No,  sir. 

Q.  To  your  knowledge,  was  your  wife  ever 
warned  or  reprimanded  by  management  with  re- 
spect to  that?  A.     No,  sir.  [1040] 

•x-     *     *     *     * 

Cross  Examination 

Q.  (By  Mr.  Berke) :  Mr.  Storey,  did  you  sign 
an  application  at  any  other  camiery  ? 

Mr.  Magor:  Objected  to  as  incompetent,  irrele- 
vant, and  immaterial. 

Trial  Examiner:    Overruled. 

Q.     (By  Mr.  Berke)  :    A^Tiat  was  your  answer? 

A.    Yes. 

Q.     What  other  cannery? 

A.     Oh,  O.  A.  Hallberg  &  Sons. 

Q.     Any  other?  A.     Graton. 

Q.     Any  other?  A.     Manzana. 

Q.     Any  other  cannery?  A.     No. 

Q.     When  did  you  sign  those  applications? 

Mr.  Magor:    Same  objection. 

Trial  Examiner:  Overruled.  You  may  have  a 
continuing  [1047]  objection. 
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A.     The  same  day. 

Q.  (By  Mr.  Berke)  :  Same  day  that  you  went 
to  SAGU?  A.    Yes,  sir. 

Q,     About  the  middle  of  June? 

A.    Approximately,  the  best  I  recall. 

Q.  And  those  two  other  places,  was  the  applica- 
tion the  same  or  similar  to  the  one  Mr.  Magor 
showed  you  a  moment  ago,  which  is  General  Coun- 
sePs  Exhibit  No.  26?  A.    Yes. 

Q.     Pardon?  A.    Yes.  [1048] 

*    *    *    -x-    * 

Q.  Was  it  part  of  your  job  to  see  to  it  that  the 
apples  were  dumped  so  that  there  Avas  an  even  flow 
into  the  flume?  A.     Not  particularly. 

Q.  You  could  dump  all  of  them  as  fast  as  you 
wanted? 

A.     You  can  dump  them  as  fast  as  you  want. 

•Jt      -X-      *      *      -Jf 

Q.  Now,  as  I  imderstand  on  the  occasion  that 
you  related  when  you  and  jMrs.  Storey  were  in  your 
car  and  Mr.  Williams  and  Mr.  Duckworth  came  up, 
this  was  shortly  after  4:00  o'clock  on  August  4, 
1954,  was  it?  A.     Yes. 

Q.  Mr.  Duckworth  handed  two  cards  to  your 
wife?  A.    Yes. 

Q.  Aud  you  say  that  he  didn't  say  anything? 
He  just  gave  her  the  cards,  is  that  right? 

A.     To  the  best  of  my  knowledge. 

Q.  Now,  you  said  something  alx)ut  having  l)een 
elected  as  a  member  of  the  union  committee,  10  or 
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12  days  after  signing.  Are  yon  snre  tliat  yon  were 

elected  to  tJiat  committee? 

A.  I  don't  know  wlietiier  yon  Ci\ll  it  elected  or 
the  iieople  snggi^sted — ^suggestions  by  others.  Pick 
one,  pick  two,  pick  [1055]  one  this  way,  pick  one 
that  way. 

Q.     "W^iere  did  they  make  this  snggestion? 

A.    Mr.  Bill  Grami  ont  at  the  Molino  plant. 

Q.  Oh,  it  was  Mr.  Grami  that  suggested  yon 
seiTe  on  tJie  connnittee  ? 

A.  On  this  loudspeaker,  that  we  pick  four  or 
five  good  people  that  would,  that  we  could  trust. 

Q.  I  see.  Didn't  I  imderstand  your  testimony  on 
direct  examination,  and  correct  me  if  I  am  wrong, 
that  Mr.  Grami  wanted  to  know,  ''If  we  all  could 
serve  on  the  committee,  and  we  agreed."  Wasn't 
that  your  testimony  on  direct  examination? 

A.     He  asked  us  would  we  serve  on  it. 

Q.     Yes,  and  yon  agreed?  A.    We  ag-reed. 

Q.     So  then,  there  was  not  really  an  election  ? 

A.     Not  really  an  election. 

Q.  Now,  referring  to  the  date,  that  you  remem- 
ber specifically  as  September  23,  did  you  testify 
that  you  were  pulled  up  into  the  office? 

A.     Yes. 

Q.  Did  somebody  actually  pnll  you  up  in  the 
office? 

A.     Didn't  pull  me  up  in  the  stairs,  but  he  caught 

me  by  the  shirt  and  said,  ''Come  on,  Elmo  wants  to 

see  you."  [1056] 
•»«•  *  *  -^f  * 
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Q.  I  see.  Now  in  the  conversation  that  took 
place  in  the  canneiy  office,  among  the  things  that 
Mr.  Martini  said  to  you  was  something  about  he 
didn't  want  you  to  do  what  on  his  time?  Would  you 
explain  that  please  ? 

A.  He  didn't  want  me  to  talk  miion  on  company 
time. 

Q.  However,  he  did  say  on  your  own  time  you 
coukl  do  as  you  please?  A.     Right. 

Q.  As  I  understand  it,  you  did  not  make  any 
reply?  A.     That's  right. 

Q.  Now,  you  say  that  while  you  were  in  the  can- 
nery office  in  this  meeting,  you  only  heard  one  whis- 
tle, is  that  right?  A.     Right. 

Q.    What  time  was  that  whistle  that  you  heard? 

A.     12:00  o'clock. 

Q.     Right  at  noon?  The  stroke  of  noon? 

A.  The  work  whistle.  Our  lunch  time  is  from 
11:00  to  12:00. 

Q.  Was  this  right  at  the  stroke  of  noon  that  you 
heard  this  whistle?  [1057] 

A.     Right  at  time  to  go  to  work,  at  noon. 

Q.     I  take  it  you  looked  at  a  clock  at  the  time? 

A.     I  had  one  on  my  wrist. 

Q.  And  you  looked  at  your  watch  and  you  knew 
it  was  exactly  12:00? 

A.     I  know  I  was  due  at  work  then. 

;Q.    You  did  not  hear  the  previous  whistle? 

A.     I  did  not. 

Q.     It  may  have  l)lown,  but  you  did  not  hoar  it? 

A.     I  don't  think  it  could  hav(\ 
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Q.     You  do  not  think  it  conld  liavc^? 

A.     It  couldn't  have. 

Q.  Now,  while  you  wcm-c  in  tliis  ineetin.e,*,  you  say 
that  Mr.  Strueni]>f  canu^  in  and  said  the  women 
wanted  to  see  Mr.  Mai-tini,  is  that  right? 

A.     Yes. 

Q.  And  was  this  before  or  after  the  whistle 
blew?  A.     Shortly  after  the  whistle  blew. 

Q.     About  how  long  after,  do  you  know? 

A.     I  don't — not  over  a  minute  or  so. 

'Q.  About  how  long  after  tliat  was  it  that  Mr. 
Martini  went  down  to  see  the  women? 

A.  Approximately  three  mimites  after  Steve  was 
in  there. 

Q.     Three  minutes  after  what? 

A.     After  Steve  Avas  there.  [1058] 

Q.  And  you  say  there  were  about  how  many 
women  standing  down  there? 

A.     Approximately  75. 

Q.  And  when  you  first  saw  them,  where  were 
these  75  women  standing? 

A.  Gathered  from  the  stairs  on  the  south  side 
toward  the  women's  loimge. 

'Q.  And  did  they  remain  there  all  the  time  that 
you  saw  them?  A.    No. 

Q.    Where  did  you  next  see  them? 

A.     Going  to  their  positions. 

Q.  Was  this  after  Mrs.  Storey  had  said  go  back 
to  work?  A.     Yes,  sir. 

Q.  Up  to  that  point,  they  remained  right  there 
by  the  stairs?  A.     Yes,  sir. 
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Q.  Ajid  did  this  same  group  of  about  75  women 
remain  there  all  that  time  ? 

A.     To  the  best  of  my  knowledge,  yes. 

Q.  I  see.  Did  this  group  get  into  the  center  of 
the  cannery  at  all?  Xear  the  slicing  machines  or 
near  the  blancher?  If  you  know? 

A.  To  the  best  of  my  knowledge,  they  were  close 
to  the  blancher. 

Q.     They  were?  A.    Yes.  [1059] 

Q.     Do  you  know  about  how  many  of  them  were? 

A.     I  don't. 

Q.    Did  you  see  the  fork  lift,  at  that  time  ? 

A.    Yes. 

Q.    What  was  it  doing? 

A.     Sitting  outside  the  cannery  door. 

Q.  And  do  you  know  where  outside  the  canneiy 
door? 

A.  On  the  south  side  of  the  door,  at  the  main 
entrance. 

Q.  A^^iile  the  women  were  standing  there  in  the 
cannery,  did  the  forklift  come  in  and  begin  to  oper- 
ate at  all?  A.     No. 

Q.  It  did  not  while  you  watched  them  until  Mrs. 
Storey  said  get  back  to  work? 

A.  I  was  punching  in  when  slie  said,  "Back  to 
work  girls,  back  to  work.'' 

Q.  And  your  ])aek  would  be  toward  the  group 
then,  when  you  were  punching  in?  A.     ISTo,  sir. 

Q.     And  you  were  able  to  see  what  Avas  going  on  ? 

A.     I  was  able  to  see. 

Q.     You  did  not  see  the  women  in  this  grou])  liav- 
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iiig'  to  get  out  oT  llic  way  ))eciiuse!  the  forklift  canie 

ill?  A.     I  wouldn't  say  that. 

Q.     What  would  you  say,  that  it  did  not  li.ipixii? 

A.     I  say  it  did  not  ha]>p(^n.  [KKiO] 

Q.  AVhen  tJiis  whistle  l)lows  ahout  seven  minutes 
l)efore  the  noontime,  is  that  an  alei-t  whistle  to  the 
employees  to  get  ready? 

A.     To  the  women  to  get  ready  and  pimeh  in. 

Q.     And  are  the  machines  running  then? 

A.    No. 

Q.     While  they're  x>unehing  in?  A.     No. 

Q.     When  do  the  machines  begin  to  run? 

A.    When  the  last  w^histle  blows. 

Q.     Right  a.t  noon?  A.    Yes. 

*     -X-     -K-     -X-     * 

Q.  Now,  on  the  day  that  Mrs.  Storey  was  dis- 
charged, you  say  you  saw  your  wife  at  11:30  a.m.? 

A.    Approximately  11:30. 

Q.  And  you  saw  her  from  your  dumping  posi- 
tion? A.     I  w^as  at  my  dumping  position. 

Q.  And  she  told  you  she  had  punched  out  be- 
cause she  w^as  sick,  and  she  was  going  to  the  car? 

A.    Yes.  [1061] 

Q.     Did  you  see  her  go  to  the  car? 

A.     No,  I  couldn't  see  the  car. 

Q.     Did  you  notice  where  she  went? 

A.  Around  the  comer,  the  east  comer  of  the 
building,  southeast  corner. 

Q.  And  when  she  went  around  that  comer,  you 
could  not  see  her  after  that? 

A.     I  could  not  see  her  after  that. 
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Q.  Xow,  vou  say  that  on  the  day,  or  later  that 
morning  of  September  25,  after  the  event  you  just 
related  alxmt  voiir  wife,  that  Mr.  Martini  came  over 
to  you  and  asked  you  to  come  out  or  away  from 
your  dimii:)ing  ]X)sition  ? 

A.     Xo,  he  did  not  come  to  me. 

Q.     He  did  not  come  to  you? 

A.     He  motioned  from  the  canneiw  door. 

Q.  Ajid  you  walked  out  al)out  25  feet^  you  say,  in 
the  street? 

A.     To  the  east,  and  to  the  street. 

Q.     ^^Hiiat  street  are  you  talking  about? 

A.     The  main  drive  betsveen  tsvo  buildings. 

Q.     This  was  on  company  property? 

A.     Yes,  company  property. 

Q.  And  he,  after  asking  you  or  telling  you  what 
your  vrife  was  supposed  to  be  doing,  he  asked  you  to 
go  and  fire  her?  A.     Coii'ect. 

Q.     TVere  you  a  supervisor  at  that  time?  [1062] 

A.     Xo. 

Q.  Did  you  ever  hire  and  fire  people  while  work- 
ing there?  A.     Xo. 

Mr.  Magor:  I  move  to  strike  the  question  and 
answer  on  the  gi'ound  that  it  is  iimnaterial. 

Trial  Examiner:    Oveiiiiled,  motion  denied. 

Q.  (By  Mr.  Berke)  :  Xow,  the  next  work  day, 
sometime  between  11 :00  and  12 :00  that  day,  you  say 
that  your  vvife  c^me  down  to  the  cajmer\^? 

A.     The  next  work  day,  yes. 

Q.  And  she  came  down  to  see  Mr.  Maitini  to 
find  out  whv  she  was  fired  ?  A.     Yes. 
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Q.  She  did  not  come  down  to  ask  iT  slie  was 
fired,  but  she  came  down  to  find  out  wiiy? 

A.     She  came  downi  to  ask  if  slie  was  fired. 

Q.     If  she  was  fired? 

A.     If  she  had  been  firc^d. 

Q.  Did  I  misunderstand  you  on  direct  examina- 
tion when  you  testificni  that  she  wanted  to  know  why 
she  was  fired? 

A.     She  wanted  to  know  if  she  had  been  fired. 

Q.  And  in  reply  to  her  question  whether  she  was 
fired,  Mr.  Martini  said  tJie  reason  you  wTre  fired 
was  that  you  were  forming  a  imion  conmiittee  ? 

A.     On  the  night  shift.  [1063] 

'Q.  Had  you  and  your  wife  or  you  or  your  wife 
talked  to  any  of  the  imion  representatives  before 
that  day  about  whether  she  ought  to  go  down  and 
find  out  why  she  w^as  fired? 

Mr.  Magor:  Object  on  the  ground  that  it  is  in- 
competent, irrelevant  and  immaterial. 

Trial  Examiner:    Overruled. 

A.    No. 

Q.     (By  Mr.  Berke)  :    You  had  not  talked 

A.     I  had  not. 

Q.     To  your  know^ledge,  did  Mrs.  Storey? 

A.     To  my  knowledge,  no. 

Q.  Now,  I  mean  whether  she  had  talked  to  them 
face  to  face  or  on  the  telephone  ? 

A.     To  my  knowledge,  no. 

Q.  You  say  there  were  present  out  on  the  high- 
way, at  that  occasion,  one  or  more  imion  representa- 
tives ?  A.     Yes. 
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Q.     How  did  you  get  to  work  tliat  morning? 

A.     I  drove  my  automobile. 

Q.    Do  you  know  how  Mrs.  Storey  came  down? 

A.     I  do  not. 

Q.     To  the  plant?  A.    No. 

Q.  Do  you  know  whether  she  came  down  in  the 
car  with  the  imion  representatives?  [1064] 

A.     No,  she  didn't  so  far  as  I  know. 

*    -x-    -x-    *    * 

Q.  (By  Mr.  Berke)  :  Do  you  know  a  man  by 
the  name  of  Reynolds  ?  A.     Yes. 

Q.     Do  you  know  his  first  name  ? 

A.     Dick,  is  what  we  call  him. 

Q.     Did  he  work  at  SAGU  last  year? 

A.    Yes.  [1065] 

Q.  Wasn't  he  the  man  who  worked  with  you  at 
your  dmnping  position  at  times? 

A.  He  was  a  lift  truck  driver,  hired  as  that, 
hired  as  a  lift  truck  driver.  He  hauled  my  lx)xes 
for  me. 

Q.    Would  he  relieve  you  at  times  ? 

A.     For  restroom  calls,  yes. 

Q.  Would  he  also  trade  off  with  you  on  your 
job?  A.     No. 

Q.     At  no  time,  did  he  do  that? 

A.     At  no  time.  We  didn't  trade  off  jobs. 

Q.  Xow,  as  I  understand  it,  you  would  fill  up  the 
flume  with  the  apples  and  then  you  would  take  a 
five-minute  rest,  is  that  rioiit? 

Mr.  Magor:  Just  a  moment,  I  object  on  the 
ground  it  is  misstating  the  evidence. 
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Trial  Examiner:     Xo,  I  will  pcitnit  i1. 

A.     Not  necessarily,  not  (}\vv\  time 

Q.  (By  Mr.  Tx'i'ke)  :  Wi^ll,  when  would  yon  do 
tliat  i 

A.  If  I  had  to  g-o  get  a  drink  of  water,  drink  a 
coke,  or  go  to  the  restroom. 

Q.  Or  if  yon  went  n])  to  see  how  Hk^  apples 
were  ? 

A.  Walk  inside  the  cannery  door  to  the  first 
peeler  and  see  how  the  apples  were. 

Q.  Did  I  nnderstand  yon  to  say  that  those  times 
yon  wonld  walk  np  to  see  how  the  apples  were  look- 
ing after  the  trim,  was  [1066]  that  your  testimony? 

A.  I  conld  look  over  into  the  trim  line,  see  how 
they  looked  after  they  were  peeled. 

Q.     Was  that  part  of  yonr  job?  A.     No. 

Q.  To  see  how^  they  looked  after  they  were 
peeled?  A.     No. 

Q.  As  a  matter  of  fact,  Mr.  Storey,  yon  went  np 
to  talk  to  the  women,  didn't  yon? 

A.     Absolutely  not. 

Q.     Did  you  ever  talk  to  the  women? 

A.    Yes. 

Q.     While  they  were  working?  A.     Yes. 

*  ^  *  ^  * 

Q.  On  the  occasion  that,  yon  say  that  Mrs.  Sto- 
rey decorated  an  apple,  which  I  imderstood  was 
about  a  month  before  she  was  fired,  is  that  right 
about  that  period  ?  A.    Yes. 

'Q.  You  were  working  at  your  dimiping  posi- 
tion ?  A.     In  my  dmnping  position. 
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Q.    What  was  Mrs.  Storey  doing  there? 

A.  She  was  an  inspector  on  the  belt,  picking  out 
rotten  and  wormy  apples. 

Q.  And  when  she  made  a  face  out  of  an  apple 
and  put  it  on  the  table,  you  put  a  cigarette  in  its 
mouth  ? 

A.     I  put  my  cigarette  in  its  mouth. 

Q.  Did  any  supervisor  or  anybody  representing 
the  company  see  that? 

A.     Not  to  my  knowledge.  [1074] 

Q.    Was  this  a  good  apple  or  was  it  not? 

A.    Yes,  a  good  one. 

Q.    Was  it  a  peeled  apple  ?  A.     No. 

Q.  One  that  had  not  yet  been  peeled,  is  that 
right?  A.     That's  right. 

Q.  Now,  you  testified  that  notliing  was  said 
about  it,  is  that  right? 

A.     There  was  nothing  said  about  that  apple. 

Q.     Did  Mr.  Maii:ini  see  it? 

A.     Not  to  my  knowledge. 

Q.     Mr.  Duckwoi-th? 

A.     Not  to  my  knowledge. 

*  -X-      *      *      ■}«• 

Q.     (By  Mr.  Berke)  :    Will  you  answer  my  direct 
question?  Did  any  of  the  other  su])ervisors  see  ir? 
A.     No,  not  to  my  knowledge.  [1075] 

*  ^f     ^     -x-     * 

R(Hlirect  Examination     ***** 
Q.     (By  Mr.  Magor)  :    Now,  on  the  day  that  your 
wnfe  returned  to  the  camiery,  Septem]>er  27th,  did 
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you  at  any  time  after  that  find  out  fi-oni  yoiir  wife 
how  she  g'ot  out  to  tlie  cannery  on  thai  day;^ 
A.    Yes. 


Do  you  know  liow  she  got  out  thcrt^  tliat  day? 

She  told  me. 

What  did  she  tell  you  ? 

Ajigelo  Bertolucci  broug"ht  her  out  there. 

On  cross  examination,  you  were  asked 
whether  you  can  dinnp  the  apples  as  fast  as  possi- 
ble, do  you  recall  that  question?  A.     Yes. 

Q.  Did  you  want  to  explain  your  answer  in  any 
respect? 

A.  When  you  wxiuld  get  the  flume  filled,  I  would 
look  in  the  mirror  way  up  high,  looking  right  down 
in  the  water,  I  could  get  it  right  to  the  top,  if  you 
left  it  go  over,  the  rollers  would  cut  the  apples  all 
to  pieces  and  pile  them  up  on  the  floor,  and  I  would 

have  to  stop.  [1080-3] 
*  *  *  *  * 

Becross  Examination     ***** 

Q.  (By  Mr.  Berke)  :  Now,  did  you  have  a  mir- 
ror out  there  for  the  purpose  of  watching  the  flow 
of  apples,  isn't  that  right? 

A.  I  watched  them  pile  up  in  the  flume,  when 
they  are  in  the  flume.  [1080-6] 

Q.  You  have  it  there  for  the  purpose  of  watch- 
ing it  pile  up  ? 

A.  I  have  it  to  see  when  tliey  roll  over  in  the 
flmne. 

Q.     But  the  purpose  of  the  mirror  is  to  permit 
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you  to  watch  so  you  can  see  that  they  do  not  pile 

up,  is  that  right? 

A.  No,  to  toll  me  when  they  are  close,  so  I  could 
diuiip  slower. 

Q.  And  were  there  times  when  you  were  dimip- 
ing  and  the  flume  would  fill  and  they  would  come 
out?  A.    Yes. 

Mr.  Magor:  I  object,  and  it  is  irrelevant,  imma- 
terial, and  incompetent  to  the  issues  in  this  case. 

Trial  Examiner:    I  will  overrule  the  objection. 

Q.  (By  Mr.  Berke) :  And  that  happened  on 
more  than  one  occasion,  did  it  not? 

Mr.  Magor:     Same  objection. 

Trial  Examiner:  I  will  give  you  a  continuing 
objection. 

A.    Yes. 

Q.  (By  Mr.  Berke)  :  Can  you  tell  us  about  how 
many  times  to  your  recollection  tliat  o^cui^ed  ? 

A.  When  I  would  see  an  apple  cut  in  half,  the 
first  one,  I  would  shut  the  machine  off. 

Q.     Now,  would  you  please  listen  to  the  question? 
Please  read  the  question,  Mr.  Reporter. 
(Question  read.) 

A.  I  don't  recall  how  many  times  it  would  ha|> 
pen. 


Q. 

(By  Mr.  Berke)  : 

Half 

a  dozen  times? 

A. 

T  don/t  ivcall. 

Q. 

You  don't  recall  at  all  ? 

A. 

T  don't  recall  how 

mnuy 

times  a  day  it  wor 

lid 

happen. 

Q. 

How  many  times 

a  day? 
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A.     How  niaaiy  timers  a  clay. 

Q.  It  liappeiiod  a  nuiuher  of  times  a  day,  is  that 
right?  A.     I  don't  ivcall. 

Q.     You  don^t  recall? 

A.  It  wasn't  my  jol)  to  kcc])  \\w  record  of  how 
]nany  times  I  slmt  the  machine  off  and  on. 

Q.  I  asked  you  wliether  it  liappened  a  mim))er 
of  times  a  day?  A.     Yes. 

Q.  And  it  happened  a  numl)er  of  days,  is  that 
]*ig-ht?  A.     Yes. 

4f     *     *     4f     4f 

Q.  (By  Trial  Exammer)  :  Durinc;  your  cross 
examination,  you  testified  to  certain  things  that  you 
did.  Sometimes  when  you  [1080-8]  took  a  little 
break  l)etween  dumping  apples,  and  you  made  a 
statement  that  you  would  look  over  the  line  and  see 
how  the  apples  were.  Did  you  do  that  for  some 
reason? 

A.  I  would,  not  in  paii:icular,  just  only  that  bad 
bitter  pit,  and  I  would  see  how  the  apples  were  pil- 
ing up  on  the  table,  getting  ahead  of  the  trimmers 
all  the  time.  To  see  how  bad  they  were  swamped. 

Q.     Well,  wouldn't  the  min^or  tell  you  that? 

A.     This  was  inside  the  cannery,  I  was  outside. 

Q.  Well,  would  you  say  that  was  part  of  your 
job  to  tell  how  badly  they  were  sAvamped? 

A.    No. 

Q.  Did  it  help  you  in  any  way  in  performing 
your  job?  A.     No. 

Q.     Just  a  matter  of  curiosity? 

A.     That's  right.  [1080-9] 

•3f     *      *     *      * 
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a  witness  called  by  and  on  behalf  of  the  General 
Counsel,    National   Labor   Relations   Board,    being 
first  duly  swom,  was  examined  and  testified  as  fol- 
lows: [1080-12] 
***** 

Direct  Examination 

Q.  (By  Mr.  Magor)  :  Were  you  ever  employed 
by  the  Sebastopol  Apple  Growers  Union? 

A.    Yes. 

Q.  Do  you  recall  when  it  was  that  you  were  first 
employed  by  that  company? 

A.     Around  September  20th. 

Q.     Of  what  year?  A.     '53. 

Mr.  Berke:  Could  you  keep  your  voice  up  just 
a  little,  please? 

The  Witness:    I  will  try. 

Q.  (By  Mr.  Magor)  :  Now,  do  you  know  the 
company  as  SAGU  or  Molino?  A.    Molino. 

Q.  And  if  I  refer  to  Molino  during  the  course 
of  your  testimony,  you  understand  that  I  am  refer- 
ring to  the  Sebastopol  Apple  Growers  Union? 

A.    Yes. 

Q.     How   long   did   you   work   during   the   1953 

season  ? 

A.  I  worked  imtil  November,  I  think.  [1080-13] 
***** 

Q.     Did  you  go  back  to  work  at  all  at  the  com- 
pany after  that,  at  any  time?  A.     Yes. 
Q.     Do  you  recall  when  that  was? 
A.     The  next  season. 
Q.     And  do  you  recall  when  it  was  that  you  went 
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to  work?  A.     July  1501,  1  tliiiik. 

Q.    And  that  is  1954?  A.     '54.  [1080-14] 

Q.  Which  shift  wero  yon  workini;-  on,  at  tliat 
time?  A.     Day. 

Q.     Who  was  yonr  floorlady? 

A.     Edna  Hardin. 

Q.  Wliat  jol)  did  yon  have  dnring  the  '54  sea- 
son ?  A.     Trimming. 

Q.     Did  yon  do  anything  besides  trinmiing? 

A.    Yes. 

Q.     What  other  jobs  did  yon  perform? 

A.     Slicing  and  sorting. 

Q.  Did  yon  sign  any  nnion  anthorization  or 
pledge  card  at  any  time  dnring  the  ^54  season  while 
yon  were  working  at  S AGrU  ?  A.     Yes. 

Q.  Do  yon  recall  when  that  was  to  the  best  of 
yonr  recollection? 

A.    Aronnd  Angiist  the  4th,  I  think. 

Q.  What  did  yon  do  with  the  card  after  yon 
signed  it?  A.     I  mailed  it. 

Q.     To  whom?  A.     Sebastopol. 

Q.     To  whom?  A.     I  don't  remember  that. 

Q.     Did  yon  mail  it  to  the  luiion?  A.     Yes. 

Q.  I  show  yon  Greneral  Connsel's  Exhibit  No. 
28,  in  evidence,  [1080-15]  wonld  yon  look  at  that 
very  carefnlly?  Have  yon  had  a  chance  to  look 
at  it?  A.     Yes. 

Q.  Other  than  the  writing  on  this  card,  which  is 
in  ink,  was  the  card  yon  signed  similar  to  this? 

A.    Yes. 

Q.     Do  yon  know  Mrs.  Storey?  A.     Yes. 


600        National  Lahor  Relations  Board  vs, 

(Testimony  of  Marjorie  Byrd.) 

Q.     Orice  Storey?  A.    Yes. 

Q.     Are  you  a  friend  of  hers?  A.    Yes. 

Q.  Did  you  know  her  when  she  was  working  at 
the  Sebastopol  Apple  Growers  Union? 

A.     Yes. 

Q.     Do  you  know  that  she  was  discharged? 

A.     Yes. 

Q.  Do  you  know  of  your  own  recollection,  the 
day  she  was  discharged? 

A.     Around  September  25th. 

Q.  Did  you  see  her  out  at  the  plant  at  any  time 
after  that?  A.    Yes. 

Q.     Do  you  recall  when  that  was  ? 

A.  It  was  a  Monday,  she  was  fired  on  a  Satur- 
day, and  it  was  the  Monday.  [1080-16] 

Q.     It  was  the  following  Monday?  A.     Yes. 

Q.  Were  you  present  when  any  conversation 
took  place  betv\^een  her  and  any  representative  of 
the  company?  A.     Yes. 

Q.     Do  you  recall  who  was  present? 

A.  Mr.  Storey  and  Mrs.  Storey  and  Mr.  Martini 
and  another  gentleman  I  don't  know  his  name. 

Q.     Were  you  present?  A.    Yes. 

Q.    Where  did  the  conversation  take  place? 

A.     In  front  of  the  main  enti*ance  of  the  cannery. 

Q.    What  time  of  day  was  it  ? 

A.     Aroimd  noon. 

Q.  Will  you  tell  us  to  the  best  of  your  recoll(H'- 
tion  today,  what  was  said  cand  who  said  it? 

A.  Mrs.  Stor(\y  asked  Mr.  Martini  if  slu^  was 
fired,  and  he  said,  "Yes,''  and  she  a.sked  for  what 
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reason,  and  ho  said  she  was  forminu'  coinmitteos  on 
{\\(}  night  shift,  and  he  said  h(^  didn't  wnni  io  hear 
any  nioro  abont  it. 

Trial  Examiner:  Will  von  read  tlui  answer,  1  did 
not  hear  it. 

(Answ^er  read.) 

Q.  (By  Mr.  Mag'or) :  Wlien  Mr.  Martini  said 
that  she  was  fired  for  starting  a  committee  on  the 
night  shift,  did  Mrs.  Storey  [1080-17]  say  anything, 
do  yon  recall?  A.     For  what  reason. 

Q.    What  else  was  said  if  anything? 

A.     That's  all  I  can  recall. 

Q.     Wh^i  did  yon  do  then?  A.    We  left. 

Q.  Did  yon  wear  any  nnion  button  during  the 
time  you  were  working  for  the  company? 

A.    Yes. 

Q.  Do  you  recall  when  it  was  that  you  got  the 
union  button? 

A.     Two  days  before  we  were  laid  off. 

Q.  Do  you  recall  where  you  obtained  the  union 
button?  A.     At  a  union  meeting. 

Q.  I  show  you  General  Counsers  Exhibit  31  in 
evidence,  and  ask  you  to  look  at  it  carefully.  Is  the 
button  that  you  received  similar  to  that? 

A.    Yes. 

Q.     How  many  buttons  did  you  have  ? 

A.     Two,  I  think,  two. 

Q'.     Two  of  them?  A.     Yes. 

Q.    Where  did  you  wear  them? 

A.     On  my  collar. 

Q.     Did  you  wear  them  at  work? 
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A.    Yes.  [1080-18] 

Q.  When  were  you  laid  off  during  the  '54  sea- 
son, do  you  recall  the  date  of  that? 

A.     October  15th. 

Q.     Was  that  at  a  meeting,  that  you  were  laid 

off?  A.    Yes. 

*  ^  ^  *  * 

Q.  During  the  time  that  you  were  working  for 
the  company,  did  you  obsei'^^e  anything  imusual 
about  the  apples?  A.    About  the  apples? 

Q.  Yes,  did  you  ever  notice  them  decorated  or 
anything?  A.    Yes. 

Mr.  Berke:  I  didn't  get  that,  I  object  to  it  as 
leading  and  suggestive. 

Trial  Examiner:    Let  me  hear  that  question. 
(Question  read.) 

Trial  Examiner:    Overruled. 

Q.  (By  Mr.  Magor) :  Did  you  ever  decorate 
apples  yourself?  A.    Yes. 

Q.    Do  you  recall  when  it  was?  [1080-19] 

A.     All  the  time  I  was  there. 

Q.    All  the  time  you  were  there?  A.    Yes. 

Q.  Would  you  explain  so  the  Trial  Examiner 
will  imderstand  what  you  did  or  how  you  decorated 
the  apples  ?  A.    We  put  faces  on  them. 

Q.  And  where  would  you  obtain  the  apples  that 
you  put  faces  on  ?  A.     Out  of  the  water. 

Q.  What  job  did  you  hold  at  tlie  time  you  did 
it?  A.     Trinmiing. 

Q.     How  would  you  put  the  faces  on  the  apples? 

A.    With  the  trinmiing  knife. 
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Q.    And  tell  us  exactly  what  yon  did. 

A.     Oh,  you  make  eyes  and  noses  and  a  mouth  on 
an  apple. 

Q.     How  many  times  did  you  do  that? 

A.    A  lot  of  times. 

Q.     Was  it  a  dozen  times,  half  a  dozen? 

A.     A  dozen. 

Q.  And  what  would  you  do  after  you  decorated 
the  apple,  what  would  you  do  with  the  apple? 

A.     I  sat  it  above  the  flume. 

iQ.  And  when  you  say  '^above  tlio  fliune,''  what 
are  you  referring  to  ? 

A.  The  flimie  that  carries  the  apples  down  and 
we  throw  the  [1080-20]  trimmed  apples  in. 

Q.  Did  any  representative  of  the  company  ever 
speak  to  you  or  talk  to  you  about  such  apples? 

A.    Yes. 

Q.    Who  was  it?  A.    Mrs.  Hardin. 

Q.     That  is  Edna  Hardin?  A.     Yes. 

'Q.    Was  she  the  floorlady  at  the  time? 

A.    Yes. 

'Q.     Can  you  recall  what  she  said  about  them? 

A.     She  said  they  were  cute. 

Q.  Do  you  recall  when  that  was  that  she  said 
that? 

A.    Well,  any  time  she  saw  them. 

Q.     Did  she  say  it  once  or  more  than  once. 

A.     More  than  once. 

Q.  How  long  was  it  after  you  started  working 
for  the  company  in  the  '54  season  that  she  said  this 
to  you? 
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A.     A  coiix)le  of  weeks,  I  would  say. 

Q.     Was  anybody  else  present  at  the  time? 

A.     Yes. 

Q.    Who?  A.    Mrs.  Storey. 

Q.  Now,  did  you  ever  notice  an}i:hing  miusual 
put  in  the  water  at  any  time?  [1080-21] 

A.     Yes. 

Q.    What? 

A.  A  inibber  mice  and  balls  and  apples  tied  to- 
gether. 

Q.  NoAv,  let  us  take  the  rubber  mice,  do  you 
know  when  that  was?  A.     I  don't  know  when. 

Q.     Do  you  know  who  put  it  in  the  water? 

A.     No,  I  don't  know. 

Q.    Did  you  see  it  in  the  water? 

A.     No,  I  didn't  see  it  in  the  water. 

Q.  Did  you  talk  to  any  representative  of  the 
company  about  it?  A.     No. 

Q.  Did  you  say  you  saw  a  rubber  ball  in  the 
water?  A.     Yes. 

Q.     Do  you  know  who  put  it  in  there  ? 

A.     Mrs.  Storey. 

Q.     Do  you  recall  when  that  was?  A.     No. 

Q.    Was  it  during  the  '54  season?  A.    Yes. 

Q.  Was  anything  said  by  management — any  rep- 
resentative of  management  with  resi)ect  to  the  lub- 
ber ball?  A.     No. 

Q.  And  what  else  did  you  obser\^e  besides  the 
rubber  ball  ? 

A.  ]\Irs.  Storey  cut  u])  an  apple  one  time,  and 
the  floorlady  [1080-22]  said  it  was  cute. 
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Q.     Do  yon  recall  wIhmi  it  was? 

A.     I  don't  ivnu^nher  tlu^  day. 

Q.     Was  it  dni'ino-  fJio  T)4  sc^ason  ?  A.     Yes. 

Q.     What  did  she  do? 

A.  She  made  a  sqnare  a])i)l(^  ont  of  it,  the  floor- 
hidy  said  it  was  cnte,  and  Mrs.  Storey  said  that  she 
had  done  it,  and  tlie  floorlady  said  no  she  didn't  do 
it,  we  argned  with  her. 

Q.     And  what  happened  to  the  apple? 

A.     We  jnst  nm  it  throngh  the  trimmer. 

Q.     Who  did  yon  argiie  with  abont  it? 

A.     The  floorlady. 

Q.    And  who  was  the  floorlady  ? 

A.     Edna  Hardin. 

Q.  Do  yon  know  where  Mrs.  Storey  got  the 
apple  that  she  cnt? 

A.     Ont  of  the  flnme,  I  imagine. 

Q.     Will  yon  describe  how  the  apple  looked? 

A.  It  was  jnst  a  cored  apple,  squared  like  a 
block. 

Q.    Have  you  ever  put  a  core  back  in  an  apple? 

A.     Yes. 

Q.  And  would  you  describe  for  the  Trial  Exam- 
iner what  yon  have  done  in  that  respect? 

A.     Well,  we  just  put  the  core  back  in. 

Q.    Where  back  in?  [1080-23] 

A.    Back  in  the  core  hole. 

Q.  And  where  would  you  get  the  apple  that  you 
did  this  to?  A.    It  come  from  the  peeler. 

Q.  What  did  you  do  with  the  apple  after  you 
did  that  ?  A.    Put  it  in  the  flume. 
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Q.  And  was  anything  said  to  you  by  tlie  manage- 
ment with  respect  to  that?  A.     No. 

Q.     How  often  did  you  do  it  ? 

A.    Not  too  often. 

Q.  Have  you  ever  obser\'ed  apples  other  than  the 
one  you  have  done  that  with  the  core,  put  back  in 
the  fliune?  A.     Yes. 

Q.     Where  did  you  observe  it? 

A.     Groing  doA^Ti  the  flume. 

Q.  And  you  say,  ''Going  down  the  fliune,"  will 
you  explain  what  you  mean  by  that? 

A.     The  flmne  that  we  put  the  cleaned  apples  in. 

Mr.  Berke:  Might  I  suggest  that  Mr.  Magor  try 
to  bring  his  voice  up?  It  soimds  like  he  is  getting 
intimate,  and  we  are  having  an  awful  lot  of  trouble 
hearing. 

Trial  Examiner:  I  do  not  know  about  the  inti- 
mate part.,  but  raise  your  voice,  if  you  ^vill,  Mr. 
Magor,  it  makes  a  good  example  for  the  witness,  at 
least. 

Mr.  Magor:    All  right,  could  I  have  the  last  ques- 
tion and  [1080-24]  answer  please? 
(Question  and  answer  read.) 

Q.  (By  Mr.  Magor) :  Is  that  the  part  that  you 
are  referring  to  ?  A.     Yes. 

Q.  Would  you  please  answer  yes  or  no  to  a  ques- 
tion, rather  than  nod  your  head?  A.     Yes. 

Q.  And  whore  would  they  go  when  you  saw  them 
going  do^^^l  the  flnmo,  whore  would  the  apples  go 
from  there? 

A.     They  c:o  into  the  squirrel  cage. 
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Q.  How  many  apples  have  you  observed  witli  tlie 
core  Lusei-ted  in  them,  during  the  time  you  worked 
for  the  company  in  the  '54  season ? 

A.     A  lot  of  them. 

Q.  Have  you  ever  been  instructed,  or  anylxxly 
else,  any  other  employee,  any  employee  in  your 
presence  instructed  or  warned  by  any  representa- 
tive of  management  w4th  respect  to  decorating 
apples  or  putting  cores  back  into  them? 

A.    No. 

Q.  During  the  '54  season,  at  any  time  did  that 
occur? 

A.     Not  at  any  time,  I  don't  recall. 

Q.  Would  you  describe  how  the  apples  looked 
that  you  put  a  core  back  in? 

A.    You  just  put  the  core  back  in  the  apple. 
***** 

Cross  Examination     *  *  *  *  ^ 

Q.  (By  Mr.  Berke)  :  Do  you  know  when  it  was 
that  you  saw  Mrs.  Storey  put  the  rubber  ball  in  the 
flume?  [1080-27]  A.    I  don't  recall. 

Q.     Can  you  give  us  the  montli? 

A.    I  imagine  it  was  August. 

Q.     Of  last  year?  A.    Yes. 

Q.     Of  1954?  A.    Yes. 

Q.  Now,  you  say  that  nothing  was  said  by  man- 
agement about  that,  is  that  right? 

A.     That's  right. 

Q.  Did  anyone  representing  management  see  her 
do  it  to  your  knowledge?  A.    No. 
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Q.  Now,  you  say  that  you  put  a  core  back  in  an 
apple  or  was  it  more  than  one  apple  ? 

A.     More  than  one  apple. 

Q.  About  how  many  apples  did  you  put  the  core 
back  into  that  you  recall? 

A.     I  don't  recall. 

Q.     Can  you  give  us  some  idea? 

A.    A  dozen. 

Q.     Pardon  me  ?  A.    A  dozen. 

Q.  Was  this  all  on  the  same  day  or  over  a  period 
of  some  time? 

A.     No,  all  during  the  season.  [1080-28] 

Q.    A  dozen  throughout  the  season? 

A.     Yes. 

Q.  And  you  say  that  nothing  was  said  to  you  by 
management  about  that?  A.     No. 

Q.  To  your  knowledge,  did  anyone  see  you  doing 
that,  representing  management?  A.     No. 

4t     ■Jf     *     *     * 

Q.  During  1954,  did  you  see  apples  with  cores 
in  them  when  they  came  off  the  peeling  machine? 

A.    Yes. 

Q.  Now,  it  is  tiiie,  is  it  not,  that  apples  would 
come  off  the  peeler,  where  the  peeler  had  not  taken 
the  core  out,  is  that  right?  A.     Yes. 

Q.  Would  that  be  because  the  apple  was  soft,  do 
you  know?  A.     I  don't  know  why. 

Q.  In  any  event,  you  saw  a  number  of  apples 
that  came  off  the  peeler,  whore  the  peeler  had  not 
taken  the  core  out  during  1954,  is  that  right? 

A.    Yes. 
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Q.  Now,  on  tlio  occasion  wlion  you  siay  you  were 
present  with  Mr.  and  Mrs.  Storey  and  Mr.  Martini 
and  another  man,  tliat  was  when? 

A.     Septeml)er  27th. 

Q.     That  was  on  Monday,  was  it  not  1 

A.     Yes. 

Q.  And  do  you  remember  in  that  conversation, 
Mrs.  Storey  asking  Mr.  Martini  if  she  was  fired  for 
union  activities? 

A.     No,  I  don't  recall  her  saying  that. 

Q.    You  do  not  recall  her  saying  that? 

A.    No. 

Q.  Would  you  definitely  say  she  did  not  say 
that? 

A.     I  would  not  definitely  say  that. 

Q.    You  would  not  definitely  say  that?  [1080-30] 

A.    No. 

Mr.  Magor:  I  am  going  to  move  and  object  to 
that  question,  that  it  assimies  facts  not  in  evidence, 
and  I  move  to  strike  the  answer. 

Trial  Examiner :    I  will  let  it  stand. 

Q.  (By  Mr.  Berke)  :  What  time  of  day  was  it 
that  this  conversation  took  place? 

A.     It  was  duriner  our  lunch  hour. 


Q 

A 

Q 

A 

Q 

A 

Q 


Wlien  was  your  limch  hour? 

12,  I  think. 

Pardon  me? 

I  think  it  was  at  12 :00,  I  am  not  sure. 

Your  lunch  hour  was  right  at  12  ? 

I  don't  recall. 

Pardon  me? 
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A.     I  don't  recall  whether  it  was  12  or  not. 

Q.  12:00  till  1:00,  was  that  your  lunch  hour  or 
when  was  it?  A.     I  don't  recall. 

Q.  And  you  don't  recall  who  tlie  other  man  was 
that  was  with  Mr.  Martini?  A.     No,  I  don't. 

Q.  Have  you  discussed  this  case  with  Mr.  and 
Mrs.  Storey?  A.     Yes. 

Q.     At  their  home?  A.     Yes.  [1080-31] 

Q.  And  have  you  discussed  what  your  testimony 
was  going  to  be  here?  A.     No. 

Q.  What  did  you  discuss  about  this  case  with 
them?  A.    We  just  talked  about  it. 

Q.    Well,  what  did  you  talk  about? 

A.    What  it  was  going  to  be  like. 

Q.     Pardon  me  ? 

A.     What  it  was  going  to  be  like. 

Q.    What  else?  A.    Well,  that's  all. 

Q.     Well,  can  you  tell  me  the  conversation?' 

A.     No,  I  don't  recall  what  was  said. 

Q.     You  do  not  recall  what  was  said? 

A.     No. 

Q.     Did  you  talk  about  it  more  than  once? 

A.    Yes. 

Q.    When  was  the  first  time? 

A.     I  don't  recall. 

Q.     When  was  the  second  time? 

A.     I  don't  recall. 

Q.    When  was  the  last  time  ? 

A.     I  don't  recall. 

Q.     Pardon  me?  A.    I  don't  know.  [1080-32] 
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Q.  You  don't  know.  By  the  way,  whose  ball  was 
it  that  was  ]>nt  in  the  flinne  ])y  Mrs.  Storey? 

A.     I  don't  know. 

Q.     Do  you  know  where  i\w  ])all  came  from? 

A.    No. 

Q.  As  a  trimmer  in  1954,  your  jol>  required  you 
to  take  cores  out  of  apples,  did  it  not? 

A.     No. 

Q.     No?  A.     You  didn't  have  to. 

Q.     It  was  all  right  for  apples 

A.  If  they  accidentally  got  in  the  water  it  was 
all  right. 

Q.  I  don't  understand,  Mrs.  Byrd,  if  they  acci- 
dentally got  in  the  water? 

A.  That  Avas  all  right,  I  mean,  they  never  said 
anything  about  it. 

Q.  Did  you  understand  that  your  job,  as  a  trim- 
mer, did  not  include  picking  up  apples  with  cores  in 
them  and  taking  the  cores  out?  A.    No. 

Q.     That  was  not  part  of  your  job? 

A.    Repeat  the  question  please? 

Mr.  Berke:    Will  you  read  the  question? 

Mr.  Magor:  I  object  to  the  question  as  being 
vague  and  indefinite  and  ambiguous.  [1080-33] 

Mr.  Berke :    Would  you  answer,  please  ? 

Mr.  Magor:  Before  she  answers,  I  have  another 
objection  on  the  ground  it  is  imintelligible. 

Trial  Examiner:    The  witness  may  answer. 

A.    No. 

Q.  (By  Mr.  Berke) :  Well,  what  was  your  job 
as  a  trimmer,  as  you  understood  it? 
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A.  To  trim  the  l>lossom  end  and  the  stem  end. 
And  any  peeling  that  was  left  on  the  apple. 

Q.  I  see,  and  if  you  picked  up  an  apple  that  had 
a  core  in  it  and  there  was  still  some  peel  on  the 
blossom  end  and  stem  end  all  you  would  do  was 
take  the  peeling  off  the  stem  end  and  blossom  end 
and  let  the  apple  go  dow^n  the  flmne  with  the  core 
in  it?  A.    No. 

Q.  T^^lat  would  you  do  \^dth  the  apple  that  you 
picked  up  to  trim  that  had  a  core  in  it? 

A.     Take  it  out. 

Q.  Well  then,  it  was  part  of  your  job  to  take 
the  core  out  of  the  apple,  was  it  not? 

A.     Not  specifically. 

Q.  You  mean  you  could  do  it  when  you  felt 
like  it? 

A.  They  sometimes  still  went  through  with  the 
core. 

Q.  You  mean  by  that,  if  it  escaped  you  it  went 
through?  A.    Yes.  [1080-34] 

Q.  But  was  it  not  a  part  of  your  job  to  tiy  to 
prevent  those  apples  from  going  by?  A.     Yes. 

Q.  And  even  though  it  was  a  part  of  your  job 
to  prevent  an  apple  from  going  by,  with  the  core 

in  it,  some  did  get  by?  A.    Yes. 

*  *  *  *  * 
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ELOYCE  MOUNGER 
a  witness  called  by  ajid  on  I)elialt'  of  tho  General 
Counsel,    National   Labor   Reflations   Board,    being 
first   duly   swoni,    was   examined   and   testified   as 
follows:  [1080-35] 

■X-    *    -x-    *    -x- 

Direct  Examination 

Q.  (By  Mr.  Magov) :  INIrs.  Mounter,  were  you 
ever  employed  by  the  Sebastopol  Apple  Growers 
Union  ?  A.     Yes. 

Q.  Do  you  recall  when  you  were  first  employed 
by  the  company?  A.     The  season  of  '53. 

Q.  During  the  tune  that  you  worked  for  the 
company,  were  you  man*ied?  A.     No,  sir. 

Q.     Since  leaving,  have  you  become  married? 

A.    Yes. 

Q.  What  was  your  name  before  you  were  mar- 
ried? A.    McPhee. 

Q.    How  do  you  spell  that? 

A.     M-c  P-h-e-e-. 

Q.  You  say  that  you  were  first  employed  by  the 
company  in  '53  ?  A.    Yes. 

Q.  Do  you  recall  what  month  you  first  went  to 
work  for  the  company?  A.     July. 

Q.  What  shift  were  you  working  on  at  that 
time?  A.     The  night  shift. 

Q.     Did  you  work  throughout  the  '53  season? 

A.  ISTo,  I  worked  until  September,  imtil  I  went 
back  to  school,  aroiuid  September.  [1080-36] 

Q'.     About  when?  A.    In  September. 

'Q:    Do  you  recall  when  in  September? 

A.     Around  the  13th. 
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Q.    Did  you  stop  working  at  that  time? 

A.    Yes. 

Q.     To  return  to  school,  you  say?  A.    Yes. 

Q.    Did  you  work  during  the  ^54  season  at  all? 

A.    Yes. 

Q.  Can  you  recall  when  it  was  that  you  went  to 
work  during  the  '54  season? 

A.     July  of  '54,  the  first  day  they  started. 

Q.     It  was  the  first  day  they  started? 

A.    Yes. 

Q.  And  can  you  recall  what  day  it  was,  to  the 
best  of  your  recollection  today?  A.     July  16th. 

Q.  What  type  of  crew  was  working  at  the  time, 
when  you  went  to  work  in  1954? 

A.     A  skeleton  crew. 

Q.    And  how  long  did  they  have  a  skeleton  crew? 

A.  I  started  on  a  Thursday,  and  on  Monday  they 
had  a  full  crew. 

Q.  During  the  time  that  you  were  employed  by 
the  company  in  [1080-37]  the  '54  season,  did  you 
sign  any  union  authorization  or  pledge  card? 

A.    Yes. 

Q.  Do  you  recall,  to  the  best  of  your  recollection 
today,  the  date?  A.     September  2,  1954. 

Q.  And  what  did  you  do  with  the  card  after 
you  signed  it? 

A.     Sent  it  to  the  Teamsters  Union. 

Q.  I  show  you,  Mrs.  Mounger,  an  Exhil)it  in 
evidence,  it  is  General  Counsel's  Exhibit  l^o.  28, 
and  ask  you  to  look  at  tliat?  A.     That's  right. 
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Q.  Was  tlio  card  that  you  sii^rucd  similar  to  lliis 
card  ?  A.     Yes. 

Q.  Which  shift  were  you  working;'  on  in  \\w  T)4 
season?  A.    Day  shift. 

Q.  Did  you  continue  to  work  on  the  day  shift 
all  the  time  you  worked,  for  the  company  during  the 
'54  season?  A.    Yes. 

Q.     Did  you  work  full  time  all  the  time? 

A.    No. 

Q.     Did  you  work  \yAvt  time  at  any  time? 

A.  After  school  started  in  Septemlx^r,  I  worked 
part  time.  [1080-38] 

*     •)(•     -X-     *     -x- 

Q.  Did  you,  or  were  you  present  at  any  time 

when  Mr.  Martini  discussed  Mrs.  Storey? 

A.  Yes. 

Q.  Do  you  recall  when  it  was? 

A.  The  day  she  was  fired. 

Q.  The  day  she  was  filled?  [1080-41] 

A.  Yes. 

Q.  Where  were  you  at  the  time? 

A.  In  the  office. 

Q.  And  what  office  are  you  referring  to? 

A.  Mr.  Martini's. 

Q.  Was  anybody  else  with  you  at  the  time? 

A.  Joan  Chames. 

Q.  Do  you  know  what  day  of  the  week  it  was? 

A.  iSaturday. 

Q.  What  time  of  day  were  you  in  the  office? 

A.  At  noon. 

Q.  Was  anybody  else  present  in  the  office? 
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A.  The  man  to  whom  he  was  speaking  and  a 
couple  of  secretaries. 

Q.    Do  you  know  the  names  of  the  secretaries? 

A.    No,  I  don't. 

Q.  You  say  the  man  to  whom  he  was  speaking, 
do  you  remember  that  Mr.  Martini  was  speaking 
to  someone?  A.    Yes. 

Q.    Do  you  know  that  man's  name? 

A.    No,  I  don't. 

Q.  Will  you  tell  us  today,  to  the  best  of  your 
recollection,  what  you  observed  and  what  you  saw 
and  heard  on  that  occasion? 

A.  Joan  and  I  went  into  the  office  and  just  as 
we  got  in  the  door,  Mr.  Martini  came  in  in  a  rush^ 
in  a  huff,  he  slammed  the  [1080-42]  little  door  and 
he  walked  over  to  tliis  man  in  quite  a  big  hurry, 
and  he  started  screaming,  he  said,  ^^That  damn 
Storey  woman,"  he  said,  she's  always  talking  a]x)ut 
the  union,  he  said,  ^^I  am  going  to  get  rid  of  her," 
he  said,  ^^I'd  rather  see  the  place  closed  down  than 
see  it  go  union." 

Q.    Will  you  describe  his  voice  as  he  talked? 

A.    Well 

Mr.  Berke:  Just  a  minute,  I  will  object  to  that 
as  characterization. 

Trial  Examiner:  Well,  if  she  sticks  with  the 
physical  aspects  of  it,  I  will  pomiit  it. 

Q.     (By  Mr.  Magor)  :    Will  you  describe  it? 

A.  Well,  as  he  walked  in  the  door,  he  threw 
the  gates — ^he  slammed  it — ^lie  walked  over,  and  he 
was  using  a  high  pitch  of  tone,  and  he  was  sort  of 


Schasfopol  Apple  (i  rowers  J^vioyi  fil7 

(Testimony  ot*  Eloyco  Moiuiii^c^r.) 

g-oing  at  his  liair  like  thai  (iiidicatin,!;')  and  liis  Taco 

was  flushed,  and  lu^  was  really  K'oii^s:  at  it 


Mr.  Berke:     Now  just  a  luonieut,  1  ol).iect 

Trial  Examiner:    I  will  let  it  stand. 

Mr.  Berke:  Well,  Ids  face  was  flusJied,  is  that 
part  of  his  voice? 

Trial  Examiner:  Coimsel  could  brinc^  it  out  by 
a  question,  I  want  the  whole  stoiy. 

Q.  (By  Mr.  Mag'or)  :  T\niat  else  was  said  if  any- 
thing, at  that  time? 

A.  About  that  time  tlie  secretary  came  over  and 
we  got  out,  [1080-43]  because  that  was  just  over- 
heard. 

Q.    I  see.  A.    We  left  then. 

Q.  And  what  was  the  last  day  in  which  you 
worked,  Mrs.  Mounger,  in  1954? 

A.     October  15th. 

Q.  What  occurred  on  the  last  day  you  worked 
for  the  company,  did  you  work  a  full  shift? 

A.     No,  I  wasn't  working  full  shift  then. 

Q.    Was  there  any  meeting  held  on  that  day? 

A.    Yes. 

Q.    Where  was  the  meeting? 

A.     It  was  held  in  the  warehouse. 

Q.    And  how  were  you  informed  of  the  meeting? 

A.  About  15  minutes  before  that,  we  got — some- 
one passed  along  the  word  that  there  was  going  to 
be  a  meeting  in  the  warehouse,  and  that  everybody 
should  be  there,  and  that  we  got  paid  for  it. 

Q:    And  did  you  attend  that  meeting  yourself? 

A.    Yes. 
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Q.    Who  else  was  with  you? 

A.  The  night  shift,  the  day  shift,  what  do  you 
mean? 

Q.  What  representatives  of  the  company  were 
there? 

A.     Mr.  Bondi  and  ilartini  and  Mr.  McGruire. 

Q.  Tell  us  what  occurred.  In  other  words,  tell 
us  what  was  said  and  w^ho  said  it?  [1080-44] 

A.  Mr.  Bondi  got  up  and  he  read  a  little  thing 
about  the  Board  had  met  and  that  they  didn't 
have  enough  apples  and  that  the  warehouses  were 
filled  to  capacity  and  tliat  they  wouldn't  to  able  to 
go  on  having  two  shifts  and  he  thanlved  us  for 
working,  that  was  all  he  said.  Then  Mr.  Martini 
got  up  and  he  was  talking  and  he  said  that  Mr. 
McGuire  would  read  the  names  that  would  stay  on 
with  the  company  and  they  w^ere  to  report,  to  work 
Monday  morning,  and  he  said  if  your  name  wasn't 
on  the  list  to  turn  in  your  caps  and  aprons  and 
go  to  the  office  and  you  would  get  your  refimd  of 
a  dollar  and  a  quarter. 

Q.     What  happened  then? 

A.     Then  Mr.  McGuire  read  the  names. 

Q.     Was  your  name  read?  A.     No. 

Q.     What  occurred  then? 

A.  After  the  meeting,  I  went  up  to  Mr.  McGuire 
and  asked  him  if  my  name  was  on  tJie  list,  and  he 
said,  "I  am  sure  that  it  was,"  and  I  said,  *Tan  I 
see  it?"  and  he  said,  "Somebody  else  has  got  it." 

Q.  What  happened  then,  wliat  did  you  do  and 
what  did  you  observe? 


% 
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A.     Tlu^n   evoiylxxly   was   staiidinc:   aroniid    and 
talking:,  so  we  went  over  there,  Joaii  and  I 

Q.     This  is  Joan  Cliajnes?  [1080-45] 

A.  Yes,  and  we  went  over  and  stai-ted  talking 
to  them,  and  eveiylxxly  was  in  a  e^nfused  state 

Mr.  Berke:  Just  a  moment,  I  move  that  that  l>e 
stricken  as  to  eveiylxxly  in  a  confused  state. 

Trial  Examiner:     Strike  the  confused  state. 

Q.  (By  Mr.  Magor) :  Describe  what  was  said 
and  describe  what  you  heard? 

A.  Well,  everybody — well,  first  of  all — it  was 
said  at  the  meetinsr  that  evei'vlx)dv  that  was  left  to 
go  to  work,  they  were  going  to  choose  by  seniority, 
not  by  previous  years,  but  the  people  that  started 
there  at  the  beginning  of  the  season,  and  just  about 
everybody  that  started  at  the  beginning  of  the 
season  was  laid  off,  and  the  ones  that  had  been 
only  working  there  two  or  three  weeks  or  a  month, 
were  the  ones  that  they  kept  on,  and  then  a  lot 
of  them  were  night  help  too  and  they  were  confused 
of  whether  or  not  they  were  supposed  to  go  to 
work  that  nighty  because  of  the  way  Mr.  Martini 
said  that  if  your  name  wasn't  on  the  Kst  to  go  turn 
in  your  aprons  and  caps  so  some  of  them  started 
going  off,  so  some  of  them  asked  ilr.  McGuire  if 
they  were  supposed  to  work,  and  he  said,  ''Yes,'' 
and  they  start.ed  getting  around  the  word  that  they 
were  supposed  to  work. 

Mr.  Berke:  I  will  object  to  that,  ilr.  Trial  Ex- 
aminer, and  move  that  all  that  answer  be  stricken 
as  imresponsive.  It  was  to  tell  what  was  said,  and 
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instead  of  telling  what  was  said,  [1080-46]  she  re- 
lated that  everybody  was  confused,  and  they  said, 
and  is  clearly  not  responsive,  and  I  move  that  it 
be  stricken. 

Mr.  Mai^or:  I  asked  what  was  observed — what 
was  said  and  what  was  observed. 

Trial  Examiner:    The  motion  is  denied. 

Mr.  Berke:    You  are  going  to  let  it  stand? 

Trial  Examiner:    Yes,  the  whole  statement. 

Q.     (By  Mr.  Magor) :     Now,   did   some   of  the 

employees  leave?  A.     Yes,  the  night  shift. 

Q.     They  left?  A.    Yes.   [1080-47] 

*  *  *  <jt  * 

Cross  Examination  ***** 

Q.  (By  Mr.  Berke)  :  What  were  you  doing  in 
Mr.  Martini's  office  on  the  day  you  say  you  heard 
him  come  in  and  slam  the  door  and  complain  about 
Mrs.  Storey?  [1080-49] 

A.     I  can't  recall  what  I  went  in  there  for,  no. 

Q.  Did  you  frequently  go  in  there?  Into  Mr. 
Martini's  office? 

A.    When  I  had  something  to  do  I  went  in  there. 

Q.     Did  your  work  take  you  in  there? 

A.     No,  sir. 

Q.  Wliat  did  you  have  to  do  on  that  day  that 
you  w(^nt  in  there?  A.     I  can't  remember. 

Q.     When  was  it?  A.     On  September  2r)th. 

Q.     You  remember  that  date  exactly? 

A.     Yes. 

Q.  But  you  can't  remember  why  you  were  in 
there?  A.    No. 
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'Q.    What  was  Joan  Chiinios  doin^*  in  tJiere? 

A.     We  W(^nt  in  there  toi^etJier. 

Q.  And  did  botli  of  yon  liave  some  ])nr|)<)se  for 
goinj;^  in  there? 

A.  Either  she  went  in  tliere  witJi  me,  or  I  went 
in  there  with  her,  we  were  always  together. 

Q.     Wliat  did  yon  g'o  in  together  for? 

A.     I  don't — I  told  yon  I  don't  know. 

Q.     Yon  started  working  on  Jnly  IG,  1954? 

A.    Yes. 

Q.     Yon  remember  that  date  specifically? 

A.    Yes.  [1080-50] 

*    -x-    *    -x-    * 

Q.  At  this  meeting  that  took  place  on  October 
15th  in  the  warehonse,  do  yon  recall  who  sxx)ke 
first  at  that  meeting? 

A.  As  far  as  I  can  remember,  I  think  Mr.  Bondi 
did.  No,  Mr.  Bondi  said  Mr.  Martini  had  a  letter 
to  read. 

Q.     So  Mr.  Martini  spoke  then? 

A.     So  far  as  I  can  remember. 

Q.     And  then  Mr.  Bondi  followed  him? 

A.    Yes. 

Q.    Who  spoke  after  Mr.  Bondi? 

A.    Well,  I  think  it  was  Mr.  Martini.  [1080-53] 

Q.    Yon  say  you  think? 

A.  All  I  know,  that  Mr.  Bondi  read  a  letter 
and  Mr.  Martini  was  there,  and  he  spoke,  and  I 
remember  Mr.  McGlnire  speaking,  and  I  mean — 
to  place  them  in  order,  I  couldn't. 

Q.    You  cannot  do  that?  A.    No. 
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Q.     Did  Mr.  Bondi  read  from  anything? 

A.    He  read  a  letter. 

Q.  He  read  a  letter,  and  did  Mr.  Martini  read 
from  anything? 

A.     Not  that  I  can  remember,  no. 

Q.  I  shoAv  you  General  Counsers  Exhibit  25  in 
evidence,  which  is  a  letter  dated  October  14,  1954, 
does  that  refresh  your  recollection  that  Mr.  Martini 
read  that  letter? 

A.     Sorry,  Mr.  Bondi  read  that. 

Q.    Mr.  Bondi  read  this?  A.     Yes. 

Q.     Are  you  sure  of  that? 

Mr.  Magor:  Just  a  moment,  I  am  going  to  ob- 
ject on  the  ground  it  is  argumentative. 

Trial  Examiner:     Overruled. 

A.     That  was  almost 

Q.  (By  Mr.  Berke)  :  Just  a  moment  please,  I 
asked  you  if  you  were  sure  that  Mr.  Bondi  read 
that  letter  that  I  have  showed  you? 

A.     So  far  as  I  can  remember.  [1080-54] 

Q.  My  direct  question  is  are  you  sure  Mr.  Bondi 
read  it?  A.    I  am  not  sure. 

Mr.  Magor:    I  move  to  strike  the  answer. 

Trial  Examiner:    Motion  denied. 

Q.  (By  Mr.  Berke)  :  Now,  you  say  that  Mr. 
Martini  said  that  Mr.  McGuire  would  read  the 
names  of  those  who  were  to  remain  and  if  your 
name  was  not  on  the  list  to  turn  in  your  caps  and 
aprons  and  you  would  get  a  dollar  and  a  quarter? 

A.    Yes,  sir. 
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Q.  Tliat  is  all  Mi*.  Martini  said  on  that  oroa- 
sion  ? 

Mr.  Magor:     Jnst  a  inonicnt 

Mr.  Berke:     Do  yon  liavo  an  o))joction,  counsel? 

Mr.  Magor:    I  witlidraw  it. 

Trial  Examiner:     Answer  the  question. 

A.     His  exact  words? 

Q.  (By  Mr.  Berke)  :  Yes,  were  those  his  exact 
words  ? 

A.     So  far  as  I  can  remember-  they  are. 

Q.     Those  were  the  exact  words,  is  that  right? 

Mr.  Magor:  I  objection  on  the  ground  that  it  is 
argiunentative  again. 

Trial  Examiner:  I  will  sustain  the  objection.  It 
is  repetitious. 

Q.  (By  Mr.  Berke)  :  Are  you  telling  us,  is  this 
your  testimony  that  you  remember  Mr.  Mai*tini's 
exact  w^ords  at  that  meeting  on  October  15th? 

Mr.  Magor:  I  object  on  the  same  ground  as 
before,  as  being  argiunentative.  [1080-55] 

Trial  Examiner:  I  will  permit  that,  you  may 
answer  it. 

A.    What  was  it? 

Trial  Examiner:  Is  that  your  testimony  that 
you  remem]>er  the  exact  words? 

The  Witness:  So  far  as  I  can  remember  it  is 
his  exact  words. 

Q.  (By  Mr.  Berke) :  Now,  after  the  meeting, 
you  say  that  Mr.  McGruire  told  the  people  that  they 
were  to  Avork  that  night? 

A.     He  didn't  tell  a  mass  of  people,  no. 
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Q.    Who  did  he  tell? 

A.  Someone  asked,  and  I  don't  remember  who 
it  was. 

Q.  Someone  in  that  same  group  that  you  said 
were  confused?  A.    Yes. 

Q.  How  many  people  were  there  around  at  the 
time?  A.     I  can't  give  the  exact  nimiber. 

Q.     Well  approximately?  A.     10—12. 

Q.  I  see.  Do  you  know  whether  they  worked  the 
night  shift  or  the  day  shift? 

A.  Some  of  them  worked  nights  and  some  of 
them  worked  days. 

Q.  And  you  heard  him  tell  that  group  that  they 
were  to  work  the  night  shift? 

A.     Not  that  group,  somebody. 

Q.    What  person?  [1080-56] 

A.     One  person  asked. 

Q.    And  that  one  person  was  in  this  gi'oup  of 

10  or  12,  is  that  right?  A.     Yes.  [1080-57] 

***** 

ELSIE  ELIZABETH  DICKERSON 

a  witness  called  by  and  on  behalf  of  the  General 
Coimsel,  l)eing  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

***** 

Q.  {By  Mr.  Magor)  :  Mrs.  Dickerson,  were  you 
ever  employed  l>y  Sel>astopol  Apj)le  Growers  Union, 
the  Respondent  herein?  A.     Yes. 
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Q.  When  were  you  fii-st  employed  by  tJiat  Corn- 
many?  A.     Tn   T>:3.   [1()S(;] 

»      *      -X-      -Jt      ^ 

Q.  Now,  wlien  you  wi^nt  hack  to  woi-k  for  the 
Company  in  1954,  sometime  in  July,  you  s^iy,  wliat 
job  did  you  have  at  that  time?  A.     Triminci-. 

Q.  Who  was  your  floorlady  when  you  started  to 
work?  A.     Edna  Hardin. 

Q.  Was  she  your  floorlady  all  the  timc^  that  you 
worked  for  the  Company  in  '54?  A.     No. 

Q.  Did  you  have  floorladies  other  than  Edna 
Hardin? 

A.  Well,  tliere  was  Eva  Lee  for  a  shoii:  j)eT'iod 
of  time,  and  a  girl,  lady,  by  the  name  of  Elicia  for 
a  short  time,  and  then  Edna — Ella  Herrerias. 

Q.     I  see.  Was  Elicia 's  last  name  TJnciano? 

A.     I  don't  remember  her  last  name. 

Q.  What  is  the  last  day  on  which  you  worked 
for  the  Company  in  1954?  A.     October  25th. 

Q.  Now,  during  the  time  that  you  were  working 
for  the  Company  in  1954,  did  you  have  the  same 
job?  A.    No,  I  was  put  on  the  slicer. 

Q.     You  were  put  on  the  slicer?  A.     Yes. 

Q.  Do  you  recall  when  you  were  put  on  the 
slicer?  [1089] 

A.  I  don't  just  remember.  It  was  in  September, 
because  I  would  be  called  up  in  there  once  in  a 
while  for  a  day  or  two  and  then  sent  back  to  trim- 
ming again,  and  then  I  was  put  up  there  steady. 

Q.     Steady  on  the  slicer? 

A.     On  the  slicer,  yes. 
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Q.     What  shift  were  you  working? 

A.     The  day  shift. 

Q.  Did  you  work  the  same  hours  on  the  day 
shift  each  day,  or  did  they  vary  or  what? 

A.  Well,  in  the  begimiing  we  were  working 
seYon  till  four,  and  then  later  on  we  were  working 
eight  till  five. 

Q.  Now,  did  you  sign  any  Union  authorization 
or  pledge  card  during  the  time  you  were  working? 

A.    Yes,  I  did. 

Q.  During  the  time  you  were  w^orldng  for  the 
Company  in  1954?  A.    Yes. 

Q.  Do  you  recall  when  it  was  that  you  signed 
such  a  pledge  card  ? 

A.     It  was  the  4th  of  August. 

Q.     1954?  A.     1954.  [1090] 

#  *  *  ^  * 

Q.  Do  you  recall  when  you  first  attended  a 
Union  meeting? 

A.    Well,  it  could  have  been  in  September. 

Q.  And  how  many  Union  meetings  did  you  at- 
tend during  tlie  time  that  you  worked  for  the  Com- 
pany? 

A.  W(01,  T  think  I  attended  all  of  them  tliat 
they  have  had. 

Q.  Can  you  tell  us  approximately  how  many  that 
would  ))e,  just  during  the  time  that  you  were — 
that  you  were  working  for  the  Company  in  1954? 

A.     Well,  it  could  have  been  five  meetings. 

Q.  Wliere  were  these  meetings  held,  if  you  can 
recall  ? 
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A.  Well,  at  tlu^  Laboi-  Tciiiplc  in  Santa  Hosa. 
One  was  held  at  a  Japanese  ehui-ch  in  Sel)astojH>l, 
or  a  Japanese  building  of  some  soi-t,  T  believo  it 
was,  and  then  a  little  building  across  from  [1092] 
the  co-op  in  Sebastopol. 

Q.  Now,  during  tlio  time  tJiat  you  worked  for 
the  Company  during  1954,  did  a  lay-off  occiu-? 

A.    Yes. 

Q.     Do  you  recall  when  tliat  was? 

A.     October  the  15th. 

Q.     And  did  you  attend  that  meeting  yourself? 

A.    Yes. 

Q.  And  how  were  you  notified  to  go  to  tlie 
meeting? 

A.  I  believe  it  was  on  the  bulletin  board  in  the 
cannery. 

Q.     I  see.  And  where  was  the  meeting  held? 

A.  It  was  held  in  the  old  packing  shed,  across 
from  where  we  were  working. 

Q.    What  time  of  day  was  it? 

A.     Four  o'clock. 

Q.  Did  you  pimch  out  before  going  to  the  meet- 
ing or  what? 

A.  Yes,  I  think  — now,  I'm  a  little  confused 
there,  whether  I  came  back  and  pimched  or  whether 
I  punched  out  when  I  went  down.  I  don't  remember. 

Q.     You  don't  recall.     Were  you  notified  

Strike  that. 

Were  you  laid  off  at  that  time,  at  that  meeting? 

A.    No. 
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Q.  After  the  meeting,  will  you  tell  us  what  oc- 
curred, or  what  you  observed? 

A.     After  the  meeting?  [1093] 

Q.    Yes. 

A.  Well,  as  I  left  to  go  to  the  car,  I  noticed 
three  girls  standing  in  a  group,  and  they  seemed 
to  be  kind  of  confused  from  what  I  gathered  as  to 
whether  they  were  to  go  ])ack  to  work  that  night 
or  whether  thev  were  to  2:0  home. 

Mr.  Berke:  Just  a  moment.  I  move  that  be 
stricken,  '^they  seemed  confused  as  to  whether  or 
not'' 

Trial  Examiner:    I  mil  strike  the  conclusion. 

Q.  (By  ]\Ir.  Magor)  :  Just  describe  what  you 
saw  and  what  you  heard,  Mrs.  Dickerson,  and  what 
was  said. 

A.  Well,  they  were  just  standing  there,  and  I 
don't  remember  just  how  I  heard  it,  but  it  wasi — 
they  said  they  didn't  laiow  whether  to  go  back  to 
work  or  to  go  home. 

Q.     Do  you  recall  anything  else  that  was  said? 

A.  No,  because  I  was  in  a  hiuTy  to  get  to  the 
car,  to  get  home. 

Q.     Do  you  know  their  names? 

A.     No,  I  don't  even  know  who  the  girls  were. 

Q.  Did  you  wear  a  Union  button  at  any  time 
while  you  wTre  working  for  the  Company? 

A.     Yes. 

Q.  Do  you  recall  when  it  was  that  you  first 
started  wearing  a  Union  button? 


Sebasfopol  Apple  Groirrrs  Vnion  ()29 

(Testimony  of  Elsie  ElizMlx'^th  Diekei-son.) 

A.  Well,  we  ^ot  them  on  a  WcHlnesday,  and  I 
wore  mine  on  Thursday,  tlie  following:  Thursday. 

Q.  Did  yon  wear  your  ])iillon  up  until  the  time 
tJiat  yon  were  dischare^ed,  if  yon  recall? 

A.     I  don't  recall  whetlu^r  I  wore  it  clear  to  the 

time  tJiat  I  was  discharj^ed.   [10f>5] 

•)t  ^  *  *  * 

Q.  Now,  the  National  Lalwr  Relations  Boai'd 
held  an  election  at  the  Company  on  October  19th, 
1954.  Do  yon  recall  that  date?  A.    Yes. 

Q.     Do  yon  recall  the  election? 

A.    Yes.  [1096] 

•3f      -X-      -X-     -Jf      -X- 

Q.  I  see.  Now,  yon  say  the  last  dat^  yon  worked 
for  the  [1097]  Company  was  October  25th,  is  that 
correct?  A.     That's  right. 

*     -X-     *     -Jf     * 

Q.  Did  anything  nnnsnal  occnr  after  the  time — 
on  the  last  day  that  yon  worked,  after 

A.    Yes. 

Q.    completing  work? 

A.     I  was  fired. 

Q.    And  tell  ns  what  occnrred. 

A.  Well,  I  was  on  the  slicer,  and  as  I  came 
down  from  the  slicer  Ella  walked  np  to  me  and 
she  pnt  her  arm  aroimd  me  and  she  says,  "I  have 
to  do  something  that  I  don't  like  to  do,  I  have  to 
let  yon  go,"  and  I  said,  ^^Why?"  and  she  said, 
"You  were  seen  putting — ^making  holes  in  an  apple, 
and  you  put  a  core  in  it  and  you  put  it  in  the  water, 
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and  it  got  to  the  office/'  And  I  said,  "Yes,  I  did, 
but"  I  said,  ''don't  worry  about  it  because  I  ex- 
pected it."  And  she  said,  "I  am  glad  that  you  are 
taking  it  this  way." 

Q.    T\Tiat  occurred  then?  [1098] 

A.  Well,  then  I  walked  aroimd  and  I  met  a 
friend  of  mine  and  I  stopped  to  speak  to  her  for 
a  second,  and  then  I  went  over  and  punched  out. 

Q.    And  who  was  this  friend? 

A.     Isabel  Ameral. 

Q.  And  was  Ella  Herrerias  present  when  you 
were  talking  to  Isabel  Ameral? 

A.     Not  that  I  know  of. 

Q.  T\Tiat  did  you  say,  if  anything,  to  Isabel 
Ameral  ? 

A.  I  told  her  that  I  had  just  been  fired  for  dec- 
orating an  apple. 

Q.  Now^,  you  say  that  you  told  Ella  Hei-rerias, 
"Don't  worry  about  it,  I  expected  to  be  fired"? 

A.    Yes. 

Q.    Why  did  you  say  that? 

A.     Because  I 

Mr.  Berke:  Just  a  moment.  I  am  going  to  object 
to  that. 

Ti-ial  Examiner :    Overruled. 

Mr.  Magor:  Go  ahead. 

Trial  Examiner:    Go  ahead. 

A.     (Continuiug)  Because  I  had  been  picked 

as  obsei'ATr,  I  felt  as  though  I  would  he  fired. 

Mr.  Berke:     I  am  going  to  move  tliat  that  be 
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stricken,  what  slie  felt.   Tliere  is  no  basis   i'or   it 
other  than  a  feeling  on  her  part.  [1099] 

Trial  Examiner:  I  take  it  that  means  belief.  I 
will  deny  the  motion.  [1100] 

Mr      *       ¥r      ^       ¥r 

Q.  (By  Mr.  IMac^or)  :  Yon  siiy  you  wc^nt  back 
to  the  plant  after  October  25th,  1954?  [1103] 

A.    Yes. 

Q.  What  was  yonr  purpose  in  i^oinc;  back  to  the 
plant? 

A.  To  tnm  in  my  cap  and  apron,  and  to  get  my 
check. 

Q.    Did  yon  receive  yonr  check  at  that  time? 

A.    Yes,   sir. 

Q.  And  how  long  after  October  25th  was  this, 
to  the  best  of  yonr  recollection  today? 

A.  Well,  let's  see,  mnst  have  been  around  the 
SOth  of  October. 

Q.    Did  you  see  Ella  HeiTerias  at  that  time? 

A.    Yes. 

Q.  Did  any  conversation  take  place  between  the 
two  of  you? 

A.     She  just  asked  me  how  I  was,  and  I  said 

all  right,  and  she  said  that  my  check  was  in  the 

office.  [1104] 
*  *  *  *  -jt 

Q.  (By  Mr.  Magor)  :  Getting  back  to  the  last 
day  that  you  w^orked,  do  you  recall  the  exact  date 
that  that  was,  the  day  you  were  discharged? 

A.    Well,  I  think  it  was  the  25th  of  October. 

Mr.  Magor:    I  will  stipulate  to  the  25th. 
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Mr.  Berke :    Yes,  we  will  stipulate  to  it. 

Trial  Examiner:     All  right. 

Q.  (By  Mr.  Magor)  :  Getting  back  to  the  last 
day  you  worked  again,  Mrs.  Dickerson,  what  job 
were  you  working  on  on  that  day? 

A.     On  the  slicer. 

Q.  And  did  you  work  anyplace  else  other  than 
the  slicer?  A.     Trimming. 

Q.  Trimming.  And  do  you  recall  when  it  was 
that  you  worked  as  a  triimner,  wiiat  time  of  day? 

A.     It  was  after  lunch. 

Q.  After  limch.  Did  you  change  places  with 
anybody  at  that  time?  [1105]  A.     Yes. 

Q.     And  do  you  recall  who  it  was? 

A.     Ruth  Deal. 

Q.  Ruth  Deal.  Did  you  get  permission  from  Mrs. 
Herrerias  to  change  places?  A.     Not  that  day. 

Q.  Not  that  day;  you  just  went  over  and 
changed  places  with  Miss  Deal,  or  Mrs.  Deal? 

A.     Mrs.  Deal,  I  believe. 

Q.  Had  you  worked  over  rii  the  trimming  line 
prior  to  that  time,  while  Ella  Herrerias  was  floor- 
lady?  A.     Yes. 

Q.  Aud  when  was  that,  Avith  relation  to  the  last 
day  you  worked  ? 

A.     Well,  that  was  just,  oh,  a  few  days  before. 

Q.  T  see.  Did  you  ask  for  permission  at  that 
time?  A.     Yes. 

Q.     Who  did  you  ask  for  ])enuission? 

A.     Ella  Herrerias. 

Q.     Did  she  give  you  permission?  A.     Yes. 


f 
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Q.  Now,  how  long  after  lunch  was  it  that  you 
went  over  to  the  trininiing  scH'tion  ^ 

A.  1  ])eliev(^  I  W(^nt  ovei-  ihi'W^  dii-cctly  aftci- 
hmeh. 

Q.     Did  you   work  tliere  tlu^   I'lill   afternoon? 

A.     No.  [1106] 

Q.     How  long'  (lid  you  work  there? 

A.     Until  around  three  o'clock.  [1107] 

^      ^      *      -K-      * 

Q.  I  ask  you,  Mrs.  Dickerson,  whether  on  this 
date  you  did  anything  to  an  apple?  A.    Yes. 

Q.  And  what  time  of  day  was  it,  to  the  l)est  of 
your  recollection? 

A.     Oh,  it  would  be  aroimd  2 :30. 

Q.     Was  that  when  you  were   working  on 

What  do  you  call  it?  The  trim  line? 

A.     Trim  line. 

Q.  I  see.  Was  that  when  you  were  working  on 
the  trim  line?  A.    Yes. 

Q.    Will  you  tell  us  what  you  did  to  an  apple? 

A.  Well,  I  took  an  apple  and  I  trimmed  it 
tirst  as  it  should  be  trimmed,  then  I  put  four  holes 
aroimd  the  apple  and  I  put  a  [1109]  core  partially 
in  one  of  those  holes,  and  I  put  it  in  the  water. 

Q.  Did  you  see  what  happened  to  the  apple  after 
you  did  that? 

A.     No,  I  dropped  it  in  and  let  her  go. 

Q.  Where  did  you  obtain  the  apple  that  you  did 
this  to?  A.     It  came  down  on  oiu^  table. 

'Q.    When  you  speak  of  coming  down  on  a  table. 
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will  you  explain  that  so  the  Trial  Examiner  will 

understand  that? 

A.  Well,  the  trmmiers  stand  on  the  other  side — 
the  peelers  stand  on  the  other  side  of  the  tiimmers, 
and  they  peel,  and  the  apples  fall  down  to  the  tiim- 
mers  on  a  tray,  and  we  tiTm  tliem  there. 

Q.     How  many  trinmiers  are  there  to  a  peeler? 

A.     One. 

Q.  Did  you  obseiwe  what  happened  to  this  apple 
after  that,  or  did  you  see  it  again  that  day? 

A.     Xo. 

Q.  Was  an}i:hing  said  about  it  up  mitil  the  time 
that Strike  that. 

Did  anybody  say  anything  about  that  apple? 

A.    No. 

Q.  I  show  you  an  apple,  Mrs.  Dickerson,  and 
I  ask  you  if  at  my  request  you  fixed  that  apple  in 
that  condition?  A.    Yes. 

Q.  Did  I  ask  you  to  fijv:  the  apple  similar  to  the 
way  the  apple  was  on  the  day  that  you  did  that  to 
the  apple  at  work?  [1110]  A.     Yes. 

Q.     Is  that  the  way  it  looked? 

A.     That  is  the   way. 

Q.  That  is  the  position  that  the  core  was  after 
you  put  it  in  the  apple?  A.     Yes. 

Q.  And  wliich  part  is  the  top  and  which  the 
bottom  of  the  apple? 

A.  This  is  the  top,  this  is  where  the  core  goes 
througli,  the  core  that  l)elongs  in  it. 

Q.  I  see.  Has  the  core  ]>een  taken  out  of  the 
apple  ?  A.    Yes. 
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Q.    Py  the  machine?  A.     Yes. 

Q.     I    see.    And   tlien   wiiat   holes    did    yon    put 
into  it? 

A.  I  put  tliis  one  and  tliis  on(^  and  tliis  otu^  aTid 
this  one. 

Q.     That^s  four  holes  in  the  side  of  the  apple? 

A.     Yes. 

Trial  Examiner:  Do  they  go  all  the  way  through? 
I  can't  see. 

The  Witness :    Yes. 

Q.  (By  Mr.  Magor)  :  "Wliere  did  you  obtain  the 
core  ? 

A.     On  the  table  where  I  was  working. 

Trial  Examiner:  May  I  just  say  for  the  record 
that  these  four  holes  are  really  two  horizontal  cyl- 
inder holes,  driven  [1111]  through  the  apple,  is  that 
correct,  at  right  angles  to  each  other? 

Mr.  Magor:    I  think  that  accurately  describes  it. 

Q.  (By  Mr.  Magor) :  How  did  you  put  the 
holes  in  there  yourself?  A.     With  a  knife. 

Q.    AYith  a  knife?  A.    Yes. 

Q.  And  how  far  was  the  core  protruding  from 
the  apple?  A.     Just  al^out  like  that. 

Q.  That  would  be  about  how  far?  How  far 
would  your  estimate  on  that  be? 

A.     About  an  inch. 

Q.     About  an  inch. 

Trial  Examiner:  Are  you  offering  that  in  evi- 
dence ? 

Q.  (By  Mr.  Magor) :  Now,  how  many  apples 
did  you  do  that  to  on  this  last  day  that  you  worked? 
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A.     One. 

Q.  One.  The  day  before  Octol>er  25tli,  were  you 
working  on  the  trim  line  ?  A.     The  day  before  ? 

Q.  The  day  before  you  Avere  discharged,  were 
you  working  on  the  trim  line? 

A.  I  don't  recall  working  on  it  the  day  ]:)efore. 
I  worked  two  days,  1)ut  I  don't  remember  whether 
they  were  in  succession  or  not.  [1112] 

Q.  Wei],  let's  get  at  it  this  way.  After  the  lay- 
off, or  during  the  time  Ella  Hen^erias  was  there, 
how  often  did  you  work  over  on  the  trim  line,  how 
many  times?  A,     T\vice. 

Q.  T^vice.  Xow,  at  any  other  time  wliile  Ella 
Herrerias  was  floorlady,  did  you  do  anything  to  the 
apples  similar  to  the  one  that  you  did  on  this  day? 

A.     No,  no. 

Q.  Where  do  these  apples  go  after  you  put  them 
in  the  water? 

A.  Well,  they  go  on  do^vn  the  trough  until  they 
drop  into  what  is  called  the  squirrel  cage,  and  thei^e 
they  go  around  in  a  cylinder  and  they  are  washed, 
and  then  they  go  onto  another  table. 

Q.  I  see.  And  I  believe  the  squirrel  cage  is  indi- 
cated on  that  diagi'am,  is  it  not? 

A.     Right  here. 

Q.  Ar(^  thei'e  any  inspectors  located  at  any  point 
past  whert^  yon  were  on  that  date,  October  25th? 

A.     Any  inspectors  past  where  I  was? 

Q.    Yes. 

A.     Just  the  girls  that  were  trinmiing. 

Q.    ^Hiere  are  they  located? 
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A.  On  down  the  lino,  straiglit  on  down  rr(>TH  mo, 
from  where  I  was  standinc^.  [1113] 

Q.  Are  there  any  women  lociit(»d  i)ast  the  scjuir- 
rel  cage?  A.    Yes. 

Q.  How  many  were  down  thc^'e  on  tJiat  day,  if 
you  laiow? 

A.  Well,  there  must  have  bec^n  three,  I  believe. 
I  remember  two  for  sure,  but  it  seems  to  me  there 
were  three  there. 

Q.     Do  you  know  their  names? 

A.  Mary  Castino,  and  then  I  don't  remember 
the  other  lady.  She  was  a  short,  heavy-set  woman. 
I  don't  remember  her  name. 

Q.    Don't  know  her  name?  A.     No. 

Q.  Now,  have  you  ever  seen  cores  in  the  water 
before?  A.    Yes. 

Q.    Where  do  the  cores  come  from? 

A.  Well,  the  cores  come — ^when  the  peelers  are 
peeling,  the  cores  oftentimes  drop  do^vn  along  with 
the  apples  onto  our  table. 

Q.     Does  the  machine  always  take  the  core  out? 

A.    No. 

Q.  And  you  say,  other  than  the  occasions  that 
you  have  mentioned,  that  you  were  working  on  the 
trim  line,  you  worked  over  on  the 

A.     Slicer. 

Q.    on  the  slicer?  A.    Yes. 

Q.  Do  yon  recall  on  that  day,  October  25th,  1954, 
what  the  Company  was  making  at  that  time?  [1114] 

A.    Slices. 

Q.     Slices.  Will  yon  tell  us,  or  briefly  describe, 
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what  your  duties  were  on  the  slicer  during  the  time 

you  worked  on  it? 

A.  Well,  each  woman  has  two  spindles  like  that, 
come  up  like  this. 

Q.    I  see. 

A.  And  the  apples  come  down  on  this  table, 
peeled  and  cored,  and  you  drop  them  over  the 
spindles,  one,  two. 

Q.  You  drop  them  over  individually,  apple  by 
apple?  A.    Yes. 

Q.     One  at  a  time  ?  A.    Yes. 

Q.  And,  during  the  time  that  you  were  working 
on  the  slicer,  have  you  ever  observed  whether  or  not 
a  core  was  in  the  apple?  A.    Yes. 

Q.  What  do  you  do  if  you  see  a  core  in  the 
apple,  in  the  slicer? 

A.  Well,  we  remove  the  core,  because  it  wouldn't 
go  over  this  spindle  if  a  core  is  in  the  apple. 

Q.  Where  do  the  apples  go  when  you  are  making 
slices,  from  the  slicer  what  happens  after  that  ? 

A.  Well,  they  drop  down  below  to  a  little  ma- 
chine that  slices  them,  that  has  kind  of  a  little  hand 
that  hits  one,  then  catches  another  one  and  hits  it 
down,  keeps  them  going  down.  [1115] 

Q.  I  see.  And  what  happens  after  the  apples 
are  sliced? 

A.  Well,  tliey  are  dropped  into  a  bin  below, 
which  carries  them  on  past,  onto  a  kind  of  a  paddle- 
wheel  that  takes  them  up. 

Q.    And  where  does  it  take  them  up  to  ? 
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A.  And  then  it  takes  them  ii]>  into  a  kind  of  a 
shaker. 

Q.     What  does  the  shaker  do,  if  you  know? 

A.  Sliakes  out  seeds  or  any  little  pieces,  and 
then  it  drops  onto  this  ta])](^  below,  where  tJiere 
are  women  working  there  to  pick  ont  any  little  bad 
pieces  or  seeds  or  anytliing  like  that^  any  little 
pieces  with  green. 

Q.     And  how  do  they  pick  them  out? 

A.     With  their  haiids. 

Q.  Now,  prior  to  the  time  that  yon  were  dis- 
charged, before  the  time  yon  were  discharged,  were 
you  ever  warned  at  any  time  abont  putting  a  core 
back  in  an  apple? 

A.     I  never  put  a  core  back  in  an  apple  before. 

Q.  Anything  ever  said  to  you  by  management^ 
any  warning  ever  given  about  not  putting  a  core 
in  an  apple?  A.    No. 

Q.  During  the  time  that  3^ou  were  working  for 
the  Company,  Mrs.  Dickerson,  have  you  ever  ob- 
served anything  unusnal  abont  the  apples  or  any- 
thing unnsual  in  the  water? 

A.     Well,  once  in  a  while,  yes. 

Q.    What  have  yon  observed? 

A.  Well,  I  have  seen  a  glove  coming  down,  and 
I  have  seen  a  [1116]  real  rotten  apple  coming  down, 
chocolatey  color,  and  I  saw  an  apple  with  a  ribbon 
on  it  one  day. 

Q.  And,  getting  to  this  apple  with  the  ri]>bon 
on  it,  will  you  describe  what  yon  obser\^ed? 

A.    Well,   it  was  an  apple — it  was  t^vo  apples 
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grown  together,  and  a  bhie  bow  was  tied  around, 

decorated  on  it. 

Q.  Do  you  recall  when  this  was  you  observed 
that? 

A.     Oh,  no,  I  just  can't  recall  when  it  was. 

Q.    Was  it  during  the  '54  season?  A.    Yes. 

Q.  How  long  was  it  before  you  were  laid  off, 
to  the  best  of  your  recollection? 

A.    Well,  it  could  have  been  about  three  weeks. 

Q.  Now,  you  say  you  observed  two  apples  grown 
together,  with  a  bow ;  is  tliat  a  ribbon  or  what  ? 

A.    Yes,  a  ribbon. 

Q.     Do  you  know  who  did  that?  A.     Yes. 

Q.    Who  did  it?  A,    I  did. 

Q.  Was  any  representative  of  management  pres- 
ent or  did  they  say  anything  to  you  about  it? 

A.    No. 

Mr.  Berke :  Well,  wait  a  minute.  No  what  ?  I  am 
going  to  object  to  the  question,  Vv^as  any  manage- 
ment representative  [1117]  present,  did  they  say 
anything  to  you.  Those  are  two  questions. 

Trial  Examiner:  Yes,  separate  it,  will  you, 
please. 

Q.  (By  Mr.  Magor)  :  Did  you  talk  to  any  rep- 
resentative of  management  about  that  at  all  ? 

A.     Well,  I  talked  to 

Trial  Examiuei*:  Just  a  minute,  imtil  the  truck 
goes  by. 

A.  (Continuing)  I  talked  to  Edna  Hardin  about 
it^  before  I  put  the  bow  on  it. 
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Q.  (By  Mr.  Mag'or) :  AVill  yon  i('ll  us  what  oc- 
curred at  tliat  time? 

A.  Well,  Edna  camc^  ii{)  and  sIk'  was  laii.t;liin,i.% 
and  she  said  did  you  ^ii-ls  do  this,  and  she  had  this 
apple  in  her  hand,  this  doul)l(^  apple.  We  didn't 
answer,  and  she  handled  it  to  me.  So  iRaM  AuK^ral 
and  I  took  a  blue  bow  that  T  had  on  my  hair,  and 
tied  it  around  tlu^  apple  and  said  we'd  send  it  down 
to  Dorothy,  her  dau2:hter,  who  was  working  on  the 
lower  table  at  that  time,  so  we  did. 

Q.     Anything  said  about  it?  A.     No. 

Q.  You  say  you  obsei^ed  a  glove  in  the  water 
one  day?  A.     Yes. 

Q.     Tell  us  what  you  observed  about  that. 

A.  Well,  it  was  just  floating  down  in  the  un- 
peeled  apples.  It  went  down  in  the  water  where  we 
threw  our  apples. 

Q.    I  see. 

A.  In  the  flume,  I  believe  it  is  called,  where  the 
apples  come  unpeeled.  [1118] 

Q.  Did  you  ever  observe  any  apples  decorated 
at  anytime?  A.    Yes. 

Q.    Do  you  recall  when  that  was? 

A.     Well,  I  just — I  can't  recall  just  the  days,  no. 

Q.     How  long  was  it  before  you  were  discharged  ? 

A.     Oh,  possibly  a  month. 

Q.    Will  you  tell  us  what  you  obsei'^Td? 

A.  Well,  when  I  came  to  work  one  morning,  sit- 
ting right  where  I  worked  was  an  apple  on  the 
fliune,  and  it  had  a  little  sharp  edge;  it  was  put 
down  there^ — it  was  a  man  decorated. 
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Q.  Will  you  tell  us,  descril^e  how  it  was  dec- 
orated. 

A.  Well,  he  had  a  little  body  and  eyes  and  nose 
and  mouth  and  a  cigaret  in  its  mouth,  and  then  I 
saw  ax:)ples  decorated  on  the  time  clock. 

Q.  Well,  let's  stick  to  this  one  tliat  you  saw  in 
the  flume.  How  were  the  eyes  and  nose  made,  if  you 
know? 

A.  Well,  they  were  just  made,  cut  out  with  a 
knife,  and  the  mouth  was  cut  out,  and  the  nose — 
I  don't  recall  just  how  it  was. 

Q.    You  say  you  saw  one  on  the  time  clock? 

A.    Yes. 

Q.     Will  you  describe Strike  that 

When  did  you  obser\^e  that? 

A.     It  was  somewhere  aroim.d  that  same  time. 
♦  *  *  *  * 

Q.  (By  Mr.  Magor)  :  During  the  1954  season, 
Mrs.  Dickerson,  to  your  knowledge  was  anything 
said  to  any  employee  for  decoratmg  apples  by  any 
representative  of  management? 

A.     I  never  heard  anyone  say  anything. 

Q.  To  your  knowledge,  was  any  employee  told 
that  they  would  ])e  discharged  for  decorating  ap- 
ples, during  the  1954  season? 

A.     I  never  heard  of  anyone  being  told. 

Mr.  Magor:    You  may  examine.  [1122] 

Cross  Examination  ^  ^  *  *  * 
Q.     (By  Mr.   Berke) :     All   right.   Now,    at  iho 
time  you  worked  on  tJie  ti-umnei-s,  on  October  2r)th, 
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and  tli(^  oiK^  other  occasion  Ix'forc  then,  were  tJiere 

inspectors  down  tluMv  at  tlie  squii-n^l   cage? 

A.    Were  tliere  inspectors? 

Q.    Yes.  A.    Yes. 

Q.  Was  Virginia  Cliicano  one  of  them,  do  yon 
recall?  A.     I  am  qnite  sure  she  was. 

Q.  Do  yon  know  who  the  other  two  were,  of 
the  three  yon  mentioned? 

A.  Well,  Mary  Castino  was  another  one^ — Cas- 
tiani, — ^Castino  I  believe;  and  I  don't  recall  who 
else  was  there. 

Q.  And  yon  say  that  was  the  only  time  in  which 
yon  made  the  core  holes  in  an  apple  and  pnt  a  core 
back  into  one  of  the  core  holes  was  on  this  one 
occasion?  A.     One  occasion. 

Q.     The  25th ?  Yon  didn't  do  it  at  any  other  time? 

A.     I  didn't  do  it  at  any  other  time.  [1127] 


♦     *     -Sf     *     * 


Q.  Now,  with  reference  to  this  apple  on  which 
yon  pnt  a  ribbon,  that  was  a  freak  apple,  wasn't  it? 

A.    Yes. 

Q.  I  see.  Had  the  appearance  of  being  a  twin 
apple  ?  A.    Yes. 

Q.  When  yon  took  the  ribbon  ont  of  yonr  hair 
and  tied  it  on  that  apple,  did  Edna  Hardin  see  you, 
to  your  knowledge,  do  it?  A.    No. 

Trial  Examiner:  Excuse  me.  Do  you  mean  the 
first  or  second  time? 

Mr.  Berke:  I  miderstood.  she  put  a  ribbon  on 
once. 
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Q.  (By  Mr.  Berke) :  Was  there  two  times  that 
you  put  a  ri])bon  on? 

A.  No,  I  only  put  a  ribbon  on  once.  Edna  Har- 
din had  brought  the  apple  to  me. 

Q.  That  was  a  freak  apple  that  you  are  talking 
about?  A.    Yes. 

Q.     And  Edna  Hardin  Inwight  that  to  you? 

A.    Yes. 

Q.  And  you  said,  I  believe,  that  she  asked  what 
— or  something 

A.     She  asked  if  we  had  done  that. 

Q.     Was  it  after  you  had  put  the  riblx)n  on  it? 

A.     It  was  before  I  put  the  ribbon  on  it. 

Q.     Before.  Did  you  imderstand  what  she  meant? 

A.  Well,  I  understood — she  had  brought  it  down 
from  below,  do\^TL  by  the  squirrel  cage  and  what 
I  understood,  that  she  meant,  was  that  did  we  put 
it  in  the  water  and  send  it  down  there. 

Q.     I  see;  and  nobody  answered  her? 

A.     No  one  answered. 

Q.     Then  she  gave  it  to  you?  A.     Yes. 

Q.  And  what  you  did  then  was  you  took  a  rib- 
bon out  of  your  hair  and  tied  it  on?  A.     Yes. 

Q.    And  you  say  she  did  not  see  you  do  that? 

A.     No. 

Q.  Now,  Mrs.  Dickerson,  wth  reference  to  the 
slicers  or  slicing  units,  there  is  a  spindle  on  the 
slicing  units,  is  there? 

A.     Two  spindles  to  each  girl. 

Q.     To  each  girl?  A.    Yes. 


Sehastopol  Apple  Grofrcrs  Union  M5 

(Testimony  of  Elsic^  Elizalx^li  Dickerson.) 

Q.  And  (loos  each  g*irl  ])iek  an  aj)plr  np  in  each 
liand  and  put  one  on  each  s])indl(^? 

A.  Yes,  this  way  one,  and  then  one,  keep  tJieni 
go'mo;  like  that. 

Q.     You  are  constantly  i>ickiii.i;'  up  apples? 

A.    Yes.  [1129] 

Q.  In  both  hands,  and  puttin^^  them  on  the  spin- 
dles? A.     Yes. 

Q.     On  both,  about  the  same  time,  is  t]iat  rig-ht? 

A.     Yes. 

Q.  Now,  that  apple  goes  doAvn  the  s])indle, 
doesn't  it?  A.     Yes. 

Q.     Now,  is  that  a  table  in  front  of  you? 

A.    Yes. 

Q.  Yes;  and  does  the  spindle  extend  up  alx)ve 
the  table?  A.     Yes. 

Q.  And  this  spindle  is  set  into  a  circular  open- 
ing, is  it  not,  in  the  table?  A.    Yes. 

Q.  Then  after  you  put  the  apple  on  the  spindle, 
the  apple  goes  down  the  spindle  into  this  opening, 
is  that  right,  and  it  goes  imder  the  table? 

A.    Yes. 

Q.  And  below  the  table;  is  it  correct  that  there 
is  a  series  of  knives A.    Yes. 

Q.  And  the  apple  goes  down  onto  these  knives, 
and  is  then  cut  into  slices,  is  that  right? 

A.    Yes. 

Q.     And  then  where  does  it  go  from  there? 

A.  Well,  there's  a  big  trough  imderneath  there, 
then  apples  drop  into  that. 

Q.     Go  from  the  slicing  blades 
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A.  Go  from  the  slicer,  they  drop  into  this 
trough. 

Q.     And  then  where  do  they  go? 

A.  Well,  they  go  on  down  into  water  again,  or 
water  drops  a  little  lower,  then  there's  a  paddle 
affair  that  takes  them  up. 

Q.  Sort  of — this  paddle  affair  that  you  are  re- 
ferring to,  is  that  a 

A.     It  has 

Q.    a  series  of  scoops? 

A.  It  has  little  shelves  that  catch  the  apples  and 
take  them  up. 

Q.  They  are  little  scoops,  aren't  they,  metal 
scoops?  A.    I  guess  you'd  call  them  that. 

Q.  And  they  catch  the  apples  and  they  take 
them  where? 

A.  They  take  them  up  and  then  onto  a  shaker 
thing. 

Q.  All  right.  And  where  do  they  go  from  the 
shaker?  A.     They  drop  onto  a  table. 

Q.  Now,  this  table  that  you  refer  to,  isn't  that 
a  large  rubber  belt?  A.     Yes. 

Q.     And  it  is  constantly  moving?  A.     Yes. 

Q.  And  the  apple  slices,  as  they  come  out  of  the 
shaker,  come  [1131]  out  in  a  steady  flow,  don't 
they?  A.     Yes. 

Q.  And  they  come  out  in  a  pile  about  two  inches 
or  more  thick,  do  they  not? 

A.     Alx)ut  like  that. 

Q.     Two  inches  or  more  tJiick.  Now,  tJie  shaker 
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doesn't  always  g'et  tlie  se(*ds  you  n^l'eiTed  to  out 

of  tlie  slices,  does  it,  to  your  knowledge? 

A.  To  my  knowledg'e,  I  don't  know  for  siu-c  if 
it  takes  tliem  all  out  or  not. 

Q.     You  never  worked  there? 

A.  I  worked  down  tliere  for  aibout  a  half  an 
hour  one  day. 

Q.  I  see.  And  during  that  half  hour  that  you 
worked  on  that  occasion  did  you  notice  whether  the 
shaker  took  all  of  the  seeds  out? 

A.     No,  I  did  not. 

Q.     You  didn't  notice?  A.     I  didn't  notice. 

Q.  All  right.  During  that  half  hour  that  you 
worked  there  at  that  time,  did  you  notice  whether 
the  women  who  worked  on  the  belt  at  the  shaker 
were  able  to  get  all  of  the  slices  that  came  down 
and  had  seeds  in  them  that  the  shaker  did  not  take 
out? 

Mr.  Magor:  Just  a  minute.  I  am  going  to  object 
to  that  on  the  ground  it  asks  for  an  opinion  and 
conclusion  of  the  witness. 

Trial  Examiner:    Read  the  question.  [1132] 
(Question  read.) 

Trial  Examiner:  I  will  pemiit  her  to  answer  if 
she  can  tell. 

A.  Well,  I  can't  quite  answer  that,  if  it  took 
ont — if  everything  was  picked  out.  Each  girl  picked 
up  all  they  could. 

Q.  (By  Mr.  Berke)  :  Well,  do  you  know  if  any 
got  by  them  that  they  were  not  able  to  get? 
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A.  I  wouldn't  know  for  sure.  I  was  working 
right  in  my  o\Yn  little  square. 

Q.  All  right.  How  many  women  worked  at  that 
belt  near  the  shaker,  do  you  know,  or  did  last  year? 

A.    About  six. 

Q.    About  six.  Do  they  stand  three  on  a  side? 

A.    Yes. 

Q.     That  is,  they  face  each  other? 

A.  Yes,  and  then  one  on  another  thing  that  takes 
the  apples  up,  sometimes  two;  after  they  are  on 
that  table,  then  this  elevator  thing  takes  them  up 
and  there's  another  woman  picking  there. 

Q.  Now,  this  table  you  refer  to,  is  that  actually, 
so  the  record  is  clear,  this  moving  rubber  belt? 

A.    Yes. 

Q.  Do  you  know  how  mde  that  rubber  belt  is, 
approximately  ? 

A.  Oh,  goodness,  I  don't  know.  It  could  be  about 
tAvo  and  a  half  feet. 

Q.     It  is  rather  wide?  [1133]  A.     Yes. 

Q.  And  it  is  full  of  apples  when  the  cannery 
is  processing  them?  A.     Yes. 

Q.  Now,  what  shift  did  you  work  in  1953,  Mrs. 
Dickerson?  A.     Day  shift. 

Q.  And  in  1954,  I  understand  that  you  made  ap- 
plication for  emplo\nnent  at  Sagu,  in  the  month  of 
June  ?  A.     Yes. 

Q.     Do  you  know  about  when  in  June? 

A.     I  believe  it  was  the  latter  pai't  of  June. 

Q.  In  any  event,  several  weeks  before  yon  ac- 
tually went  to  work  there? 
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A.  Well,  it  was  a])out  tlii-ee  (n-  four  wc^ks,  I 
believe,  yes. 

Q.  Yes.  Now,  in  1954  you  fii-st  Ix^gan  to  wear  a 
Union  button  at  work  on  the  day  I)eforc  OctolxT 
15th? 

A.     On  the  day— two  days  before  Octolwr  15th? 

Q.     You  began  to  wear  it  then?  A.     Yes. 

Q.  Oh,  mayl^e  I  misunderstood  you.  And  did 
you  wear  it  where  it  eould  be  seen? 

A.    Yes,  I  did. 

Q.  And  did  you — You  attended  the  meeti]i,i>:  tliat 
was  held  in  the  warehouse  on  October  15th? 

A.     Yes.  [1134] 

Q.  And  you  continued  to  work  when  they  went 
from  two  shifts  to  one  shift?  A.     Yes. 

Q.  You  came  back  the  following  Monday,  Octo- 
ber 18th,  and  continued  working-?  A.     Y(\s. 

Q.  Now^,  you  say  that  you  w^orked  on  the  slicer 
as  your  regular  job?  Is  that  right?  A.     Yes. 

Q.  Who  originally  assigned  you  to  the  slicer, 
do  you  recall?  A.     Edna  Hardin. 

Q.  That  was  in  July  of  1954,  when  you  went  to 
work  there  that  season? 

A.  No,  I  didn't  go  right  on  the  slicer  when  I 
went  to  w^ork,  it  was  probably  about,  maybe  three 
W'Ceks  later  that  she  put  me  up  there. 

Q.  I  see.  What  did  you  work  on  immediately,  in 
July?  A.     I  was  a  trimmer. 

Q.  Trimmer.  And  who  assigned  you  to  that  posi- 
tion? A.     Edna  Hardin. 

Q.     Did  you  work  as  a  trimmer  for  about  three 
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weeks   and   then   she   assigned  you   to   the   slicing 

units?  A.     About  that,  I  believe. 

Q.  iVnd  the  first  time  after  that  that  you  went 
to  the  trimmer  was  one  afternoon  in  October  of 
1954?  [1135]  A.     Yes. 

Q.  And  on  that  occasion  you  had  gotten  Mrs. 
Herrerias'  permission? 

A.     The  fii'st  day  I  went  over,  yes. 

Q.     Did  you  personally  ask  her  permission  or 

A.     I  personally  did. 

Q.     Yes.  And  that  was  after  lunch  ?  A.    Yes. 

Q.  Is  that  light?  And  did  you  work  that  full 
afternoon  ?  A.     No. 

Q.     Until  what  time  ? 

A.     Till  al)out  around  3:00  o'clock. 

Q.     And  then  what  did  you  do? 

A.     I  went  back  on  the  slicer. 

Q.  And  the  next  time  that  you  worked  as  a 
trimmer  was  on  October  25th,  the  day  of  your  dis- 
charge? A.     Yes. 

Q.     And  was  that  in  the  afternoon  also? 

A.     Yes. 

Q.  Now,  on  that  occasion,  as  I  understand  it, 
you  did  not  get  pennission  to  work  on  the  tiTtmner? 

A.     That's  correct. 

Q.     How  did  you  aiTange  that? 

A.  Well,  the  little  girl  that  had  asked  me  to 
change  placets  with  her  the  first  time  c^me  l)ack  to 
me  the  second  time  and  [1136]  asked  me  if  I  would 
change.  She  said  she  was  tired. 

Q.    What  was  her  name?  A.    Ruth  Deal. 
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Q.     And  so  you  chang'od  places  with  her  witlioiit 

getting  x)ennission?  A.     AViiliout  iHTiiiission. 

Q.     Of  yon r  supervisor'^  A.     Ye.s.  |"li:»71 

■K-     *      -X-     ^     ^t 

Mr.  Berke:    Yes. 

Q.  (By  Mr.  Berke):  Mrs.  Dickerson,  fullowing 
your  discharge  on  October  25tii,  you  made  applica- 
tion for  im employment  compensation,  did  you  not? 

A.    Yes. 

Q.  And  did  you  give  a  reason  for  your  discharge 
to  the  State  Employment?  A.     Yes,  I  did. 

Q.     What  reason  did  you  give? 

A.     That  I  was  fired. 

Q'.     For  what?  A.    For  decorating  an  apple. 

Mr.  Berke :  Will  you  mark  this  as  Resix)ndent's 
next  in  order. 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  7  for 
identification.) 

Q.  (By  Mr.  Berke) :  Mrs.  Dickerson,  I  show 
you  a  photostatic  copy  of  a  docimient  marked  Re- 
spondent's Exhibit  7  for  identification,  which  pur- 
ports to  be  a  claim  for  imemployment  compensa- 
tion. Is  that  your  signature  on  the  bottom? 

A.    Yes. 

Q.  And  where  it  says  up  here,  "1,  Give  actual 
reason  you  left  your  last  employer,"  appears  the 
word  ^^ Fired,"  and  then  —  printed,  and  then  in 
script,  ^Tor  decorating  an  apple."   [1142] 

A.    Yes. 
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Q.  Is  that  in  your  handwriting,  that  ''For  deco- 
rating an  apple"?  A.    Yes,  it  is.  [1143] 

*     *     -H-     ^     * 

Trial    Examiner:     I    will    receive   Respondent's 

Exhibit  7  in  evidence.  [1146] 

*  ^  *  *  * 

MAKIE  RUTH  TRIPP 

a  mtness  called  hy  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

***** 

Q.  (By  Mr.  Karasick) :  Mrs.  Tripp,  have  you 
ever  worked  for  [1158]  Sebastopol  Apple  G-rowers 
Union?  A.     Yes,  I  have. 

Q.     On  one  occasion  or  more  than  one  occasion? 

A.     I  beg  your  pardon? 

Q.     On  one  occasion  or  more  than  one  occasion? 

A.     Just  last  year  was  the  first  time. 

Q.  Do  you  remember  when  it  was  that  you  began 
last  year?  A.     September  10th. 

Q.     Now,  what  was  your  job? 

A.  Wc^ll,  I  stalled  as  a  trinmier,  then  I  worked 
various  jobs,  outside  too. 

Q.     ^Yhat  shift?  A.     Day  shift. 

Q.  Did  you  sign  an  authorization  card  -or  pledge 
card  in  the  Union  ?  A.     Yes,  I  did. 

Q.  Local  980.  Was  it  before  or  after  you  came 
to  work  for  the  Company?  A.     After. 

Q.  And  do  yon  remember  when  it  was  that  you 
did  that,  that  you  signed  tliis  card? 
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A.     About  a.  \V(M'k  al'tci-  I   went  in  work.  |  \\r>U\ 
•)t  *  *  *  * 

Q.  Now,  (lid  you  gc^t  a  Tniou  huttou  at  any  tinio 
while  you  worked  at  the  ])laiit  .^  A.    Yes,  I  did. 

Q.     Do  you  V(MU(Mnh('r  when  you   i-ccciNcd  it? 

A.     Well,  the  day  hefoiv  th(^  lay-off. 

Q.     Do  you  remember  when  the  hiy-off  was? 

A.     Oetol)er  ir)th. 

Q.  I  hand  you  General  Coimsel's  Exhibit  31, 
and  ask  you  if  tlie  Union  button  you  received  at 
that  time  is  the  same  as  this  butt.on  that 

A.     It  is,  yes. 

Q.  Now,  you  will  notice,  Mrs.  Tripp,  on  this  but- 
ton there  is  a  place  right  after  the  word  '^ Local"  on 
the  button  where  the  enamel  has  been  scratched  off 
so  that  the  metal,  bare  metal  comes  through,  and  no 
Local  number  appears;  do  you  notice  that?  [1164] 

A.    Yes. 

Q.  Was  your  button  the  same  or  different  in 
that  respect,  if  you  remember? 

A.     I  don^t  remember.  I  think  it  was  like  that. 

Q.  Yes.  All  right.  Now,  what  did  you  do  with 
the  button  after  you  got  it? 

A.     I  wore  it  on  the  collar  of  my  shirty  blouse. 

Q.     Was  it  obstructed  by  anything?  A.    No. 

Q.  You  wore  it^  then,  on  what  dates,  do  you  re- 
member ? 

A.    Well,  the  14th  and  15th  of  October. 

Q.  Did  you  wear  it  at  the  plant  while  you  were 
at  work?  A.     Yes,  I  did. 

Q.  Do  you  remember  where  you  were  working 
on  October  14th,  what  job? 
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A.     In  the  can  car. 

Q.  Who  was  working  there  with  you,  what  em- 
ployees? A.     Ruth  Clark  and  Shirley  Yeach. 

Q.  Did  they  have  Union  buttons,  did  they  wear 
them  that  day  ?  A.     Yes,  they  did. 

Q.     Where  did  they  wear  them? 

A.     On  the  seat  of  their  jeans,  on  the  back. 

•)t  *  ^  ^  * 

Q.  I  see,  I  see.  Now,  were  you  laid  off  on  Octo- 
ber 15th,  1954?  A.     Yes,  I  was. 

Q.  Did  you  go  to  the  meeting  at  which  the  lay- 
off was  annoimced?  A.     Yes,  I  did. 

Q.    Who  told  you  to  go  to  it? 

A.  There  was  a  blackboard  that  said  that  at 
4:30  all  the  employees  were  to  go  into  tlie  ware- 
house. 

Q.     When  you  got  there,  who  all  was  there? 

A.  Well,  the  day  and  night  shift  and  Mr.  Mar- 
tini, Mr.  Bondi,  Mr.  Wilson,  the  bookkeeper,  Mr. 
McGuire,  I  believe,  everyone  involved,  concerned. 

Q.  Will  you  tell  us,  as  well  as  you  can  recall 
now,  what  was  said,  and  to  the  extent  that  you  can, 
who  said  it. 

A.  Well,  I  know  that  a  letter  was  read.  I  am  not 
sure  whether  Mr.  Martini  read  it  or  Mr.  Bondi; 
that  we  were — there  was  a  short<age  of  apples,  there 
were  only  250  tons  left  to  process,  and  so  foi+h,  and 
they  would  have  to  lay  off;  they  would  just  keep  on 
enough  employees  for  the  next  two  weeks,  till  they 
could  finish  up;  and  then  I  do  remember  Mr.  Bondi 
saying  tliat  we  would  all  ])e  invited  to  a  dinner  at 
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the  close  of  the  season,  and  they  ho]H^d  to  see  us  all 
back  next  year.  And  those  \vhos<^  names  wen^  read 
from  tJio  list  would  renmin,  tJie  otliers  would — were 
discharged.  [1167] 

Q.     Do  you  remember  anything  else  that  was  said 

at  that  meeting? 

A.  Oh,  alx)ut  that  we  could  turn  in  our  receipts 
for  our  caps  and  aprons  and  get  our  money  back. 

Q.    Anything  else  that  you  can  recall? 

A.    No. 

Q.  Did  anyone  say  anything  about  how  this  list 
was  made  up? 

A.  Yes,  the  names  were  —  they  said  the  names 
were  picked  according  to  seniority,  those  with  the 
greatest  seniority  were  to  remain  on,  and  the  newer 
employees  were  to  be  let  go. 

Q.    Who  read  the  list,  do  you  recall  ? 

A.  No.  It  wasn't  Mr.  Mai-tini  or  Mr.  Bondi,  but 
I  don't  recall.  [1168] 


*  *  * 


Q.  After  the  election  was  over,  did  you  have  a 
conversation  with  Mr.  Martini  ? 

A.    Yes,  I  did. 

Q.    Where? 

A.     At  a  place  called  Molino  Coniei^. 

Q.     What  sort  of  a  place? 

A.  It's  a  filling  station,  and  they  serve  food  and 
beer  and  wine. 

Q.  What  time — or,  with  reference  to  the  elec- 
tion, when  was  this?  [1173] 
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A.  Oh,  I'd  say  probably  arovmd  seven  o'clock  in 
the  evening. 

Q.     The  same A.     The  same  evening. 

Q.     The  same  day?  A.     The  same  day. 

Q.  The  evening  of  the  day  of  the  election,  is  that 
right?  A.     That's  right. 

Q.  Anyone  else  present  at  the  time  this  conversa- 
tion occurred,  and  by  ^^ present,"  I  mean  anyone 
who  would  be  in  a  position  to  hear  what  was  said 
by  either  of  you?  A.    No. 

Q.  Will  you  tell  the  Examiner,  to  the  best  of 
your  present  recollection,  what  Mr.  Martini  said  to 
you  on  that  occasion  ? 

A.  He  said,  "How  did  you  vote?"  And  I 
laughed. 

Q.     Why  did  you  laugh? 

A.  Well,  I  certainly  wouldn't  want  to  tell  any- 
body, give  an  answer,  and  I  figured  that  was  the 
easiest  way  out. 

Q.  Did  he  say  an}i:hing  else  to  you  that  yoTi  can 
recall  ? 

A.  He  said — Am  I  allowed  to  say  what  I  said  to 
him  first? 

Q.     I  want  what  l)oth  of  you  said,  yes. 

A.  I  said  I  was  surprised  that  I  got  laid  off,  and 
he  said,  "Oh,  did  you  get  laid  off?"  and  I  said, 
^^Yes,"  and  he  said,  "Well,  give  me  your  name  and 
phone  number  and  we  \vill  give  you  a  call  in  a  few 
days  to  come  back  to  work." 

Q.     Did  you  receive  such  a  call?  [1174] 

A.    No,  I  didn't. 
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Q.  IFavo  you,  till  the  prcsctil  (h\\\  i-cciived  such 
a  call?  A.     No,  1  liaNcn'l. 

Mr.  Karasick:    You  may  cxaniiuc. 

Cross  Examination  ***** 

Q.  (l>y  Mr.  Berko)  :  On  tlu^  occasion  in  Molino 
Corners  when  you  say  you  uu^t  Mr.  Martini  and  liad 
tliis  conversation  where  you  claim  lie  asked  you  how 
you  voted,  wasn't  his  question  to  you,  how  was  the 
election  going',  did  it  suit  you  ? 

A.  He  said  that,  too,  and  he  said  how  did  you 
vote,  but  I  remember  "How  did  you  vote?"  because 
it  seemed  rather  personal. 

Q.  I  see.  But  you  didn't  rememl)er,  however,  if 
he  asked  you  whether  the  election  suited  you? 

A.  I  remember  him  saying  something  about  how 
did  it  suit  you,  and  he  said  but  how  did  you  vote. 

Q.  Mr.  Karasick  asked  you  for  the  convei'sation 
and  you  mentioned  nothing  about  that^  did  you  ? 

A.  I  just  —  When  you  said  "suit,"  I  remem- 
bered it. 

Q.     I  see.  A.    The  words  ^^suit  you."  [1179] 

*     *     -Jf     -x-     * 

ERNESTI^^E  ALBIXI 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

«•    *    *    -x-    * 

Q.  (By  Mr.  Karasick)  :  Miss  Albini,  have  you 
ever  worked  for  Sebastopol  Apple  Growers  Union? 
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A.  Yes. 

Q.  On  one  occasion  or  more  than  one  occasion? 

A.  Two,  tmce. 

Q.  Two  times?  A.     Yes. 

Q.  When  was  the  first,  Miss  Albini? 

A.  1953. 

Q.  And  what  was  your  job  then?  [1181] 

A.  I  was  a  trimmer. 

Q.  On  what  shift?  A.     On  the  day  shift. 

Q.  Did  you  work  throughout  the  entire  season 
that  year?  A.     No. 

Q.  When — How  long  did  you  work? 

A.  Just  imtil  September. 

Q.  And  then  what  happened? 

A.  I  went  back  to  school. 

Q.  You  quit  your  job?  A.    Yes;  yes,  sir. 

Q.  And  went  back  to  school?  A.    Yes. 

Q.  In  1954,  were  you  employed  at  Sebastopol 
Apple  Growers  Union?  A.    Yes,  sir.  [1182] 

*    -x-    ^    ef    * 

Q.  Now,  do  yo'U  remember  any  office  or  clerical 
work  you  did  in  connection  with  any  payroll  list? 

A.     Yes. 

Q.  What  was  the  work  that  you  did  in  connec- 
tion with  that? 

A.     Well,  I  typed  up  a  couple  of  names. 

Mr.  Berke:  Just  a  moment.  I  am  going  to  object 
to  that.  That  gets  into  confidential  matter.  The 
Board  has  held  a  person  doing  secretarial  work  in 
connection  witli  payroll,  that  is  confidential  matter. 
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I  am  really  siirprisc^l  that  Mi*.  Karasick  would  p^o 

into  that.  [1184] 

■le     -if     -X-     ^t     -Jt 

Trial  ExamiiK^-:    I  will  permit  the  (iiu\stioii. 

*     ^     ^f     -X-     ^f 

Q.  (By  Mr.  Karasick) :  Did  you  type  such  a 
list  while  you  were  there?  A.    Yes. 

Q.    And  that  was  when,  did  you  say? 

A.    Before 

Q.     Before  the A.     Before  the  lay-off. 

Q.     Before  the  October  ir>th  lay-off? 

A.    Yes. 

Q.    How  long  before  ? 

A.    A  couple  of  days.  [1185] 

Q.     Do  you  know  Bill  McGuire?  A.     Yes. 

Q.    What  was  his  job  there  at  that  time? 

A.     He  was  on  the  traffic  and  sales  departments. 

Q.  And  did  you  hear  him  make  some  remark 
with  regard  to  this  list?  A.     Yes,  I  did. 

Q.  And  will  you  tell  us  to  the  best  of  your  rec- 
ollection— Where  were  you  at  the  time  ? 

A.     I  was  sitting  at  the  switchboard. 

Q.  Anyone  else  immediately  present,  and  l)y 
"immediately  present"  I  mean  anyone  who  would 
have  been  in  a  position  to  hear  what  he  said  ? 

A.  I  don't  know.  I  just  never  paid  much  atten- 
tion. 

Q.     Did  he  address  this  remark  to  someone  else? 

A.     Yes. 

Q.    Who?  A.    Mr.  Marsland. 

Trial  Examiner:    Spell  the  last  name. 
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The  Witness :    M-a-r-s-1-a-n-d. 

Q.     (By  Mr.  Karasick) :    Lloyd  Marsland? 

A.     Yes. 

Q.     He  was  a  payi^oll  clerk  there?  A.    Yes. 

Q.  What  did  Mr.  McGuire  say  to  Mr.  Mainland 
in  connection  mth  [1186]  this  list? 

A.     Well,  he  wanted,  was  going  to  check 

Q.     Just  tell  us  as  well  as  you  recall  what  he  said. 

A.  He  was  going  to  check  off  some  names  with 
him  from  the  payroll. 

Q.  And  what  did  Mr.  McGuire  say  to  Mr.  Mars- 
land  about  the  list? 

A.     He  washed  he  knew  who  was  for  the  Union. 

Mr.  Berke:    Marsland  said  that? 

The  Witness:    No,  Bill  did. 

Mr.  Berke:    Oh. 

Q.  (By  Mr.  Karasick)  :  And  do  you  recall  any- 
thing else  he  said  in  that  connection?  A.     No. 

Q.  Do  you  remember  whether  at  that  time  he 
mentioned  another  list?  A.    Yes. 

Q.     T^Tiat  did  he  say? 

A.     Said  something,  I  don't  remember. 

Q.    Just^ — ^Are  you  nervous?  A.    Yes. 

•Q.  All  right.  Just  be  calm.  There's  no  need  to  be 
nervous.  Miss  Albini.  Just  sit  there  and  take  your 
time,  recollect  your  thoughts  as  well  as  you  can,  and 
tell  the  Examiner  here  what  it  was  that  you  heard 
Mr.  McGuire  say,  as  you  can  l)est  recall  it  [1187] 
now.  A.     I  don't  remem1)er. 

Trial  Examiner:    You  don't  remember? 

The  Witness:    No. 
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Q.  (By  Mr.  Karasick) :  What  youVe  told  us  up 
until  now  is  tlio  jx^st  you  i-cincnihc]-,  is  lliat  ri^-lif  ? 

A.     Yes. 

Q.  Now,  a.^'aiu,  left's  see  if  I  can  refivsJi  your 
rc^col lection.  Do  you  remenilxu*,  you.  siiid  you  remem- 
bered somethinc:  beino-  said  a]>()ut  auotluu*  list? 

A.    Yes. 

Q.  Now,  what  did  Bill  McGuire  say  alK)ut  the 
otJier  list?  A.     I  don't — I  don't  remember. 

Q.  Do  you  remembor  testifyinf^,  Miss  Albini, 
tluit  you  heard  Bill  McGuire  say  to  Marsland  that 
McGuire  would  like  to  know  who  was  for  the 
Union  ?  A.     Yes. 

Q.  All  right.  Now,  do  you  remember  what  else 
he  said  ? 

A.     Said  so  we  could  make  up  another  list.  [1188] 

*      *      -3^      -X-      * 

Q.  I  see.  All  right.  Now,  when  did  you  last  work 
at  the  Sebastopol  Apple  Growers  Union,  Miss  Al- 
bini? [1192]  A.    May  the  6th. 

Q.     And  did  you  quit  or  were  you  discharged  ? 

A.     I  was  discharged. 

Q.  I  see.  And  any  reason  assigned  for  your  dis- 
charge? A.     They  said  I  was  too  yoimg. 

Q.     Too  young ;  how  old  are  you  ? 

A.     Nineteen.  [1193] 
*  -jf  *  -jf  * 

Cross  Examination 
Q.     (By   Mr.    Berke) :     Miss   Albini,    you   were 
working,  when  you  last  worked  there  for  the  Com- 
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pany  in  the  months  of  May  and  April,  on  the  switch- 
board, were  you  not?  A.     Yes. 

Q.    A  lot  of  calls  come  in  on  that  s\\itchl)oard? 

A.     Yes. 

Q.     And  did  you  work  imder  Mr.  Wilson? 

A.    Yes. 

Q.  He  was  in  charge  of  the  payroll  out  there, 
was  he  not  ?  A.     Yes. 

Q.     Pardon?  A.     Yes. 

Q.     Now,  was  it  Mr.  Wilson  that  discharged  you  ? 

A.    Yes,  yes. 

Q.  Do  you  remember  that  he  told  you  not  only 
that  you  were  too  young,  but  also  that  there  was  a 
problem  about  your  handling  the  switchboard,  it 
was  kind  of  difficult?  A.    No.  [1194] 

Trial  Examiner:  How  long  did  it  take  you  to 
prepare  this  or  type  this  list  that  you  were  speak- 
ing of? 

The  Witness :    Oh,  not  very  long. 

Trial  Examiner:    How  long  was  it? 

The  Witness:    About  a  half  hour  or  so. 

Trial  Examiner:    How  many  pages? 

The  Witness :  There  was  one  page,  but  there  was 
four  or  five  copies. 

Trial  Examiner:  Just  one  page  of  names?  [1198] 

The  Witness:    Yes. 

Trial  Examiner:    How  many  columns? 

The  Witness:    Two. 

Trial  Examiner:    Single  or  double  spaced? 

The  Witness :    Single. 
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Trial  Kxaniiiu^*:  W(^ro  the:  colujuns  s(»]>a rated  iis 
to  men  and  wonuMi  or  were*  Wwy  all  Junihlcd,  mixed 
tog'etlier? 

The  Witness:    They  wow  all  toc^ether. 

Trial  Examiner:  Were  tliey  in  alplialx^tieal 
order  or  othei'wise? 

The  Witness :    Yes,  alphal)etieal  order. 

Trial  Examiner:  I  believe  you  testifie<l  that  they 
were  on  both  the  day  and  nis^ht  shifts,  is  that  ri^htl 

The  Witness :    Yes. 

Trial  Examiner:  Was  the  list  t}q)ed — On  what 
color  paper  was  it? 

The  Witness:    White. 

Trial  Examiner:    Letterhead  or  plain? 

The  Witness:    Plain.  [1199] 

•»      *      *      *      4t 

GLORIA  LINDSAY 

called  as  a  witness  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Magor) :  Miss  Lindsay,  were  you 
ever  employed  by  Sebastopol  Apple  Growers 
Union?  [1200]  A.    Yes. 

Q.  Do  you  recall  when  you  were  first  employed 
by  that  Company?  A.    At  the  end  of  July. 

'Q.    What  year  is  that?  A.     '54. 

Q.  What  shift  were  you  working  on  at  that 
time  ?  A.    Day  shift. 
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Q.  Who  was  your  floor  lady  at  the  time  when 
you  first  went  to  work?  A.     Edna. 

Q.    Edna  Hardin?  A.    Yes. 

Q.     Now,  where  were  you  working  at  the  time? 

A.     On  the  squirrel  cage. 

Q.  And  who  else,  if  anybody,  was  working  Avith 
you  ? 

A.     Gloria  Pate  and  Mary  Castino. 

Q.     They  were  working  at  the  squirrel  cage,  too? 

A.     Yes. 

Q.  During  the  time  that  you  worked  for  the 
Company  in  1954,  did  you  sign  any  Union  author- 
ization card?  A.     Yes,  I  did. 

Q.     Do  you  recall  when  it  was? 

A.     Some  time  in  August. 

Q.    Was  it  the  first  part  of  August? 

A.     First  part,  yes.  [1201] 
*  *  *  *  * 

Q.  And  after  signing  the  Union  authorization 
card.  Miss  Lindsay,  did  you  ever  have  any  conver- 
sation with  Mr.  Martini  with  respect  to  the  Union  ? 

A.    Yes,  I  did.  He  mentioned  it  qiiite  frequently. 

Q.     Where  were  you  at  the  time? 

A.     At  thc^ — working,  by  the  squirrel  cage. 

Q.  And  do  you  recall  when  it  was  that  you  first 
talked  to  him? 

A.  It  was  right  after — started  talkiug  about  the 
Union  after  we  got  the  pledge  cards.  He  asked, 
come  up  and  asked  us  if  we  was  for  it^  and  we  said 
yes,  and  he  told  us  wo  shouldn't  l>e  for  it  because  it 
wasn't  going  to  liel])  us  none  and  in  the  long  run 
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we'd  be  l)etter  if  w(^  stuck  with  liim,  and  llic  follow- 
ing year  he'd  give  us  a  Uv(^  cent  raise,  and  then  the 
next  year  we'd  get  another  five*,  cent  raise,  as  h)ng  as 
w(>  kept  sticking  wiih  iiini,  kept  getting  a  nickel 
raise,  and  he  said  if  you  Join  the  Union  it's  five  (h»l- 
lars  and  tlie  fee  is  three-fifty — lie  s^iid  that's  all  a 
lie,  tliey'd  u\) — once  they  got  the  plant  Union  they'd 
make  ns  i)ay  twenty  to  join  and  up  the  fee  a  month. 

Q.     You  say  ^Sve";  who  are  you  refen-ing  to? 

A.     Gloria  Pate  and  I. 

'Q.    Was  he  talking  to  you  and  Gloria  Pate? 

A.    Yes. 

Q.  Did  Maiy  Castino  engage  in  the  conversation 
at  all?  A.     Not  that  I  can  remember. 

Q.     Where  was  she  working  in  relation  to  you  ? 

A.     She  was  over  a  little  bit  from  us. 

Q.  I  see.  Now,  when  you  were  talking  to  Mr. 
Martini,  do  you  recall  when  that  was,  the  specific 
date? 

A.  No,  I  can't  say  the  date,  but  it  was  right  in 
August,  when  he  started ;  he  even  brought  the  news- 
paper clipping  saying  this  about  the 

Q.    Well,  just  a  moment.  Is  this  the  same  time? 

A.    No.  '  ' 

Q.  Now,  directing  your  attention  to  the  conver- 
sation that  you  just  related,  can  you  tell  us  to  the 
best  of  your  recollection  today  what  time  of  day 
that  was? 

A.     No,  I  couldn't  say  for  sure. 

Q.     Was  it  in  the  morning  or  the  afternoon? 

A.    It  was  probably  in  the  afternoon. 
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Q.     AVas  this  during  working  hours? 

A.     Yes. 

Q.  How  long  was  Mr.  Mariini  talking  to  you  at 
the  time? 

A.  Oh,  he  was — talked  to  us  a  good  ten  minutes, 
over.  [1203] 

Q.     Did  you  talk  to  Mr.  Mai-tini  after  that  at  all? 

A.    You  mean  after  hours? 

Q.     Or  after  that  conversation? 

A.     Oh,  yes. 

Q.     How  often  did  you  talk  to  him? 

A.  Quite  frequently.  I  mean,  mostly,  when  he'd 
come  in,  he'd  come  over  and  talk  to  us,  imless  he 
was  in  a  huiTy,  he'd  go  to  the  office  and  then  dash 
right  off,  out. 

Q.  AATien  you  say  quite  frequently,  did  he  talk 
to  you  every  day? 

A.  No,  I  mean  every  time  he  come  in,  except 
when  he  come  in,  in  a  hurry,  and  he  wasn't  there 
every  day. 

Q.  I  see.  How  many  times  a  week  did  he  talk  to 
you  and  Gloria  Pate  ? 

A.  Oh,  I  couldn't  say  that,  but  it's  many  times 
as  he  came  in. 

Q.  Wc^ll,  can  you  say  approximately  how  many 
times? 

A.  Well  now,  like  sometimes  when  he  come  in 
the  morning,  he'd  talk  to  us,  tlien  that  afternoon 
he'd  come  in  and  talk  to  us  again. 

Q.  He  talked  to  you  more  than  once  a  day  at 
times,  is  tliat  right?  A.     Oh,  yes. 


Sch(fst()p()l  Apple  (r voire rs  Union  iMVJ 

(Testimony  of  Gloria  LiudSiiy.) 

Q.  Is  tJiero  any  other  convei'sation  that  you  re- 
call that  yon  had  witli  Mr.  Mmiiiii  witli  ivspcet  to 
the  Union? 

A.  Yes,  he  told  us  that  if  tlie  phuit  did  ^^o  rnimi 
he'd  close  [1204]  it  down. 

Mr.  Berke:  Wait  a  minute.  I  move  llial  be 
stricken,  and  let's  fix  the  time,  lay  a  ])roj)(^r  found- 
ation. 

Trial  Examiner:  Lay  a  foundation.  T  will  .<i:rant 
the  motion. 

Mr.  Ma2,'or:  All  right,  I  agree  it  may  go  out 
past  the  ''Yes.'' 

Q.  (By  Mr.  Magor) :  You  had  other  conversa- 
tions Avith  him?  A.    Yes. 

Q.  Do  you  recall  when  the  next  time  was  that 
you  talked  to  Mr.  Martini,  the  conversation  you 
were  about  to  relate  ? 

A.     No.  It  was  betAveen  August  and  October. 

Q.     I  see.  Do  you  know  Mrs.  Storey? 

A.    Yes,  I  do. 

Q.    Do  you  know  that  she  was  discharged  ? 

A.    Yes. 

Q.  Was  this  before  or  after  Mi-s.  Storey  was  dis- 
charged, if  you  know? 

A.     Oh,  I  think  it  was  before.  I'm  not  sure. 

Q.  Do  you  remember  what  time  of  day  you  were 
talking  to  Mr.  Martini  on  tliis  occasion?  Was  it  in 
the  morning  or  the  afternoon? 

A.     No,  I  don't. 

Q.    Will  you  tell  who  was  present  at  this  time? 

A.    Yes,  Gloria  Pate.  [1205] 
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Q.     Did  she  engage  in  the  conversation? 

A,    Yes,  she  did. 

Q.    Was  anybody  with  you — vnth  Mr.  Martini  ? 

A.  Yes,  there  was  somebody  else,  but  he  was 
standing  sort,  of  back  from  us. 

Q.  I  see.  Now,  mil  you  relate  for  us  today  to 
the  best  of  your  recollection  what  was  said  and  who 
said  it  ? 

A.  Vrell,  Mr.  Martini  said  it  and  he  come  right 
out  and  he  said  that  he  —  if  the  plant  would  go 
Union  that  he'd  close  it  do^^T^  that  he'd  lose  too 
much  money  if  it  went  Union,  that  he'd  closed  down 
his  plant  here  in  Santa  Rosa  on  accoimt  of  the 
Union. 

Q.    Was  anything  else  said  at  the  time? 

A.     Not  that  I  remember.  [1206] 

»  *  *  *  * 

Q.     Had  you  talked  to  him  after  that  at  all? 

A.     Yes,  I  did. 

Q.    About  tlie  Union?  A.     Yes. 

Q.     Do  you  recall  when  the  next  occasion  was? 

A.  Not  right  off,  no.  He  gave  me  a  clipping,  a 
newspaper  clipping. 

Q.  Do  you  recall  when  it  was  he  gave  you  a 
newspaper  clipping? 

A.     Tt  was  after  Mrs.  Storey  was  laid  off. 

Q.  Do  you  recall  how  long  after  it  was,  to  the 
best  of  your  recollection  today? 

A.     No,  I  can't. 

Q.     A\^iere  were  you  at  tJie  time? 

A.    Working  on  the  squirrel  cage. 
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Q.     Who  else  was  pi-csc^nt? 

A.     (iloi-ia  Pate. 

Q.  And  did  slie  en<;'ai;'(^  in  any  eon vcTsa linn  lliaf. 
took  plaee?  A.     Yes,  she  did.  [12()7J 

Q.  Was  aiiy])ody  with  yon — with  Mr.  Martini  at 
that  time?  A.     No,  not  tliat  I   can  ivnicmhcr. 

Q.     Was  this  in  the  mornino-  or  in  Ww  afternoon? 

A.     In  the  morning. 

Q.  Will  yon  now  relate  for  ns  today  to  tlu^  Ix^st 
of  yonr  recollection  what  was  said  at  that  time  and 
who  said  it. 

A.  Mr.  Martini  said  it  and  ho  come  nj)  and  he 
handed  me  this  clipping  out  of  the  newspaper  and 
he  said,  "Now,  what  do  yon  tJiink  of  the  Union?" 
and  "Read  this,"  he  says,  "and  show  it  to  tlu^  offi- 
cials of  the  Union,  the  Union  officials.''  And  he  says, 
*^See  what  they  have  to  say  about  it."  And  he  said, 
"And  come  back  and  tell  me."  And  I  said,  "Well, 
I  will  have  to  show  it  to  the  kids  aromid  here  fii-st," 
and  he  said  ^^Go  ahead,"  so  later  on  I  showed  it  to 
them,  then  they  showed  it  to  the  Union  officials  and 
they  said  it  had  nothing  to  do  with  the  Union  here, 
and  it  was  all  al>ont  the  imion  back  in  New  York 
that  went  bankrupt  and  they  didn't  know  if  that 
was  for  the  year  that  he  handed  it  to  me,  in  '54,  or 
could  have  been  back  later  on.  [1208] 

*    *    -x-    -x-    -x- 

Q.     During  the  time  that — Strike  that.  When  was 
the  last  day  that  you  worked  for  the  Company? 
A.     The  14th  of  October. 
Q.    Did  you  go  to  work  on  October  the  15th? 
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A.     No,  I  didn't,  I  was  sick. 

Q.  You  were  sick.  Did  you  ask  anybody  to  re- 
port that  you  were  sick  to  the  Company? 

A.     Yes,  Gloria  Pate  did  it  for  me. 

Q.    Did  you  go  back  to  work  after  October  15th? 

A.     No,  I  didn't.  [1210] 
*  *  *  •)(•  * 

Q.  (By  Mr.  Magor) :  Did  you  ever  work  in  the 
can  car?  A.    Yes. 

Q.     Or  relieve  anybody? 

A.     I  relieved  out  in  the  can  car. 

Q.  And  did  you  ever  have  any  conversation  with 
Mr.  Martini  in  the  can  car? 

A.  Yes,  on  one  occasion  he  came  up  and  asked 
me  what  I  was  doing  there  and  I  told  him  I  was 
relieving  the  girls,  and  he  said,  "Well,  what  are  you 
trying  to  do,  change  them  over  to  the  Union,"  he 
says,  and  I  says,  ^^No,"  I  says,  ^'I'm  not  trying  to 
do  that,"  and  he  says,  "Well,"  he  says,  "I  bet  you 
are  campaigning  for  them,"  and  said  a  few  more 
wise-cracks,  then  said,  "I  ought  to  put  you  over 
with  Mr.  Storey,  you  two  could  have  a  ball." 

Trial  Examiner:     Could  what? 

The  Witness:  Put  me  over  with  Mr.  Storey,  so 
we  tAvo  could  have  a  ball. 

Q.     (By  Mr.  Magor)  :    What  did  you  say? 

A.     I  asked  him  why  he  didn't. 

Q.     Do  you  recall  when  this  was? 

A.     It  was  after  Mi-s.  Storey  was  laid  off. 

Q.  Will  you  tell  us  to  the  best  of  your  recollec- 
tion today  how  long  it  was  after  Mrs.  Storey  was 
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diseliarged?  A.     A]x>ui  a.  week. 

Q.     Do  you  recall  wliat  tinu^  of  day  it  was? 

A.     T  think  it  was  in  th(^  inoi-nini;'.  [1212] 

•5^     *      -K-     -X-     * 

Q.  After  October  15t]i,  were  you  out  at  \\n^  i)lant 
at  any  time  in  the  company  of  Gloria  Pat<^? 

A.  Yes,  Octoher  18th,  I  took  her  out  to  work, 
and  I  came  back,  and  she  phoned.  m(»  w])  and  told 
me  to  come  and  get  her,  she  was  laid  off,  so  I  camc^ 
and  picked  her  up.  In  the  meantime,  I  [1213]  went 
in  and  got  her  and  we  ran  into  Mr.  Martini,  so  she 
•stopped,  and  she  was  talking  to  him,  and  while  she 
was  talking  to  him 

Mr.  Berke:  Wait  a  minute.  Way  beyond  the 
question  asked.  May  w^e  have  a  foundation? 

Mr.  Magor:    I  mil  lay  the  foimdation. 

Q.  (By  Mr.  Magor)  :  You  say  you  went  out  to 
pick  her  up?  A.     Yes. 

Q.     About  what  time  of  day  was  that? 

A.     It  was  in  the  morning. 

Q.    And  did  you  see  Mr.  Martini  at  the  time? 

A.     Yes,  I  did. 

Q.    Was  Gloria  Pate  present? 

A.    Yes,  she  was. 

Q.     Where  was  Mr.  Martini  ? 

A.     Standing  outside. 

Q.    Was  anybody  else  present?  A.     Xo. 

Q.     Did  you  engage  in  any  conversation  ? 

A.  Yes,  he  Avas  talking  to  somebody  that  just 
happened  to  come  walking  up,  and  she  started  talk- 
ing to  them. 
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Q.     How  far  away  from  them  were  you? 

A.     Oh,  about  three  or  four  feet. 

Q.  Did  you  hear  the  full  conversation  behveen 
Gloria  Pate  and  Mr.  Martini? 

A.     No,  I  didn't,  I  heard  some  of  it.  [1214] 

Q.  AVill  you  relate  for  us  what  you  heard,  tell  us 
what  was  said  and  who  said  it. 

Mr.  Berke:  I  am  going  to  object  to  it.  She 
didn't  hear  the  whole  conversation.  It  is  out  of 
context. 

Trial  Examiner:     I  will  take  it. 

A.  Well,  I  heard  her  asking  him  why  she  was 
laid  off,  that  they  didn't  call  her  name  on  the  15th, 
and  she  comes  back  and  they  told  her  she  wasn't 
supposed  to  l3e  here,  and  she  asked  him  why  they 
didn't  call  her  name  on  the  15th,  and  asked  him 
if  he  didn't  know  why  she  wasn't  called  back  on 
the  15th,  and  he  said,  ^"I  don't  know,"  just  looked 
at  her  dum1>founded  and  shook  his  head,  I  don't 
know. 

Q.     What  else  did  you  hear,  if  anything? 

A.     Well,  that's  it. 

Mr.  Magor:    You  may  examine.   [1215] 

Cross  Examination  ***** 
Q.  (By  Mr.  Berke)  :  All  right.  Now,  you  have 
related  some  conversations  you  had  ^^ith  Mr.  Jlar- 
tini  on  several  occasions,  which  you  say  took  place 
either  ))efore  or  after  Mrs.  Storey's  discharge. 
AVhen  was  Mrs.  Storey's  discharge? 
A.     The  exact  date? 
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Q.  Well,  yon  fixed  these  eoiix crsatiotis  citlicr  he- 
fore  or  after.    Now,  tell  me  when. 

A.     Well,  it  was  in  September. 

Q.     When  in  Septeml)er? 

A.     AYell,  I  think  the  18th.    Tin  ik^I  sure. 

Q.     That  is  yonr  best  recollection? 

A.    Yes. 

Q.  Now,  yon  say  that  the  first  conversation  you 
liad  with  Mr.  Martini  about  the  Union  took  place 
when?  A.     After  we  got  the  pledge  cards. 

Q.  Wlien  was  that,  that  you  got  the  pledge 
cards?  A.     In  the  first  part  of  August. 

Q.  Well,  can  yon  be  more  specific  than  about 
the  first  part  of  Angnst?  [1217] 

A.     Oh,  around  the  5th,  6th. 

Q.  When  did  yon  sign  yonr  Union  authoriza- 
tion card?  A.     Right  after  I  got  it. 

Q.     When  was  that?  A.     The  exact  date? 

Q.    Yes.  A.     I  can't  remember. 

Q.  And  you  say  Gloria  Pate  was  present  and 
participated  in  the  conversation?  A.    Yes. 

Q.     Do  you  remember  what  she  said? 

A.     No,  I  tried  to  cover  everything. 

Q.     Do  you  remember  what  she  said? 

A.     No,  I  don't. 

Q.  The  next  time  you  said  3'ou  had  a  conversa- 
tion with  Mr.  Martini  about  the  Union  was  some 
time  between  August  and  October,  before  Mrs. 
Storey's  discharge,  is  that  right? 

A.  Well,  I  talked  to  him  quite  a  bit  about  the 
Union. 
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Q.  Well,  just  answer  my  question,  Miss  Lindsay. 
Do  you  want  it  read  to  you  again?  A.     Yes. 

Mr.  Berke:     Will  you  read  it,  Mr.  Reporter. 
(Question  read.) 

The  Witness:  Well,  no,  she  was  discharged  be- 
fore October. 

Q.  (By  Mr.  Berke)  :  M}^  question  was,  you  say 
that  the  nr^xt  time  [1218]  you  talked  with  Mr. 
Martini  about  the  Union  was  some  time  between 
August  and  October,  before  Mrs.  Storey's  discharge  ? 

Mr.  Magor:    Now  just  a  moment. 

Q.     (By  Mr.  Berke)  :    Is  that  right? 

A.  No,  he  asked  me,  I  think,  if  it  was  l)efore 
Mrs.  Storey  was  fired  or  after. 

Q.     Who  asked  you?  A.     I  think  he  did. 

Q.     Referrmg  to  Mr.  Magor?  A.     Yes. 

Q.     All  right.     And  your  answ^er  was  what? 

A.     Before. 

Q.  Before.  And  can  you  tell  us  when  before 
her  discharge  this  conversation  took  place? 

A.     No,  I  can't. 

Q.  And  did  Gloria  Pate  participate  in  that  one 
also?  A.     Yes,  she  did. 

Q.     Do  you  know  what  she  said? 

A.     No,  I  don't  remember.  [1219] 

•)(■      •}(•      4<-      *      >f 

Q.  Now,  in  that  second  conversation  that  you 
related  with  Mr.  Martini,  you  said  something  about 
if  the  Union  came  in  he  would  lose  too  much  money 
and  he  would  close  his  plant  down  in  Santa  Rosa? 

A.     lliat  he  had. 
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Mr.  Magor:     Just  a  inoincut.  Just  a  numiciit. 

Trial  ExamiiuM*:     Overruled. 

Mr.  Mag'or:  1  am  going  to  object  on  the  ground 
it  niisstatc^s  tlio  cvidonco.  Tliat  is  not  \\\\;\\  tlie 
witness  testified  to. 

Trial  Examiner:  Tlu^  witness  knows  wliat  she 
testified  to.     I  will  let  her  answer. 

The  Witness :    Would  you  mind  repeating  that  i 

Mr.  Berke :  Yes,  read  the  question,  IMr.  "Reporter, 
please. 

(Question  read.) 

The  Witness :  No,  I  didn't  mean  that.  He'd  close 
down  the  plant,  the  apple  plant,  like  he  did  close 
down  his  plant  in  [1220]  Santa  Rosa. 

Q.  (By  Mr.  Berke):  Oh,  he  said  he'd  close 
down  his  apple  plant  like  he  closed  do^vn  his  plant 
in  Santa  Rosa?  A.    Yes. 

Q.     Is  that  what  you  recollect  him  saying  now? 

A.    Yes. 

Q.     Those  w^ere  his  exact  words? 

A.    Maybe  not  exactly  his  exact  words. 

Q.  Now^,  you  said  he  talked  to  you  and  Gloria 
Pate  on  that  occasion  for  a  good  ten  or  fifteen  min- 
utes, is  that  right?  A.     Right. 

Q.  Was  that  all  that  was  said  in  that  good  ten 
or  fifteen  minutes? 

A.  Well,  I  can't  remember  exactly  what  all  was 
said. 

Q.  I  see.  All  you  can  remember  is  what  you 
told  us  here?  A.    Yes. 
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Q.  Mr.  Martini's  part  l)ut  not  Glora  Pate's 
part?  A.     No. 

Q.  Now,  you  didn't  go  to  work  on  October  the 
15th,  yon  said,  is  that  right? 

A.     That's  right. 

Q.  And  what  was  the  reason  for  your  not 
going?  A.     I  was  sick. 

Q.     And  you  didn't  go  back  after  October  loth? 

A.  Not  back  to  find  out  if  I  was  still  working 
or  not.    I  [1221]  come  back  the  18th 

Q.     Pardon? 

A.  I  went  back  the  18th,  just  to  take  a  girl 
there. 

Q.     Just  to  get  Gloria  Pate?  A.    Yes. 

Q.  But  you  didn't  inquire,  while  you  were  there, 
about  whether  you  had  a  job  or  not? 

A.     No,  I  didn't. 

Trial  Examiner:  Will  you  read  that  answer?  I 
went  back  to  do  something.  It  sounded  like  "to 
take  a  gii^l." 

(Answer  read.) 

Q.  (By  Mr.  Berke)  :  Did  you  mean  to  take  a 
girl  there  or  to  get  a  girl? 

A.     No,  I  first — I  took  her  in  there. 

Q.  T  see.  And  then  you  later  went  back  that 
day,  on  the  18th?  A.     Yes. 

Q.     So  you  were  there  twice  on  the  18th? 

A.    Yes. 

Q.     And  ou   neither  occasion  did  you  make  in- 
quiry al)oiit  whether  you  had  a  job?  A.     No. 
[1222] 


*     *     -Jf     4f     -x- 
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MARY  CASTING 

n  witness  called  hy  and  on  hcliaH*  of  tlic  General 
Counsel,  being  first  duly  swoimi,  was  (examined  and 
testified  as  follows: 

Direct  Examination  ***** 

Q.  (Uy  Mr.  Magor) :  Ai'(»  you  a|)])earing  liere 
voluntarily,  Mary,  or  have  you  been  sub})()enaed? 

A.     I  have  been  subpoenaed. 

Q.  Were  you  ever  employed  l)y  the  Sebastopol 
Apple  Growers  Union?  [1234]  A.     Yes. 

Q.  Do  you  recall  when  you  were  first  employed 
by  that  Company? 

x\.     About  the  21st  of  July,  for  1954. 

Q.     And  what  shift  were  you  working  on  ? 

A.     Day  shift. 

Q.  When  was  the  last  day  on  which  you  worked 
for  the  Comx)any  in  the  1954  season? 

A.     December  11th. 

Q.  And  why  did  you  terminate  your  employment 
at  that  time  ?  A.    End  of  the  season. 

Q.  During  the  time  that  you  were  first  employed, 
until  December  the  11th,  1954,  did  you  continuously 
work  on  the  day  shift?  A.     Yes. 

Q.     What  was  your  job? 

A.     I  w^as  inspector  trimmer. 

Q.  And  who  was  your  floor  lady  when  you 
were  first  employed?  A.     Edna  Hardin. 

Q.  Did  you  ever  have  any  floor  lady  other  than 
Edna  Hardin  after  that? 

A.     Elicia  CTnciano  and  Ella  Herrerias. 

Q.    Was  there  a  lay-off  at  the  Company  on  Octo- 
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ber  15th,  1954?  A.     Yes,  there  ^Yas. 

Q.  Will  you  tell  us  when  Ella  Herrerias  became 
the  floor  lady  on  the  day  shift?  [1235] 

A.     Right  after  the  lay-off. 

Q.     Where,  physically,  in  the  plant  did  you  work? 

A.  I  worked  dowm  after  the  apples,  past  the 
squirrel  cage,  on  that  small  trimming  table. 

Q.  I  show  you  General  Counsel's  Exhibit  Xo.  23 
in  e\ddence  and  I  ask  you  if  you  can  point  out 
where  you  worked. 

A.     I  can't  see  too  good  without  my  glasses. 

Q.     Do  you  have  your  glasses  vnth  you? 

A.  Xo,  I  haven't.  This  would  be  the  squirrel 
cage  here.  This  is  the  section  I  worked,  right  at  the 
end  of  that,  right  in  here,  inspection  belt. 

Q.     Inspection  belt? 

A.     That's  right,  that's  it 

Q.  I  see.  Xow,  did  you  have  the  same  job  and 
work  in  the  same  place  all  the  time  you  were  work- 
ing for  the  Company? 

A.  Yes,  the  whole  time  I  worked  there,  I  started 
and  I  finished  there. 

Q.  Will  you  tell  us,  briefly,  what  your  duties 
were? 

A.  Well,  my  duties  were,  after  the  apples  came 
through  the  squirrel  cage  I  was  to  pick  off  whatever 
remained  on  them,  cores  or  spots  or  bruises  or 
worms,  or  anything  like  that,  to  that  order. 

Q.     Did  anybody  else  work  with  you  at  that? 

A.  There  was  times  there  was  three  women, 
sometimes  four. 
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Q.  J)o  you  know,  can  yon  1rll  ns  llic  n.-unrs  oi' 
who  worked  there?  [12:]()J 

A.  I  know  one  was  Mahoney.  I  didn't  know  her 
first  name,  Mrs.  Malioney.  And  Clara  Davello,  and 
tlie  otlier  one  is  Virginia  Chieano. 

Q.  Xow,  after  the  lay-off  on  Oeto])er  ir)th,  1954, 
were  tliose  same  tliree  ladies 

A.     No,  before — this  is  after  tlie  hiy-off  if 

Q.     This  is  after  the  lay-off. 

A.  Yes,  l)ut  before  the  lay-off,  Gloria  Lindsay 
and  Gloria  Pate. 

Q.     Worked  at  the  squirrel  cage? 

A.     Worked  at  the  squirrel  cage. 

Q.     Or  past  the  squirrel  cage? 

A.     Past  the  squirrel  cage. 

Q.  Did  you  notice  Elsie  Dickerson  while  you 
were  working  there? 

A.     I  met  her  at  the  plant,  yes. 

Q.     You  knew  her  at  the  Company?        A.     Yes. 

Q.     Did  you  know  that  she  was  discharged? 

A.    Yes. 

Q.     How  do  you  know  that? 

A.  Well,  there  was  a  commotion  around  at  five 
o'clock  that  she  was  laid  off. 

Q.  Do  you  recall  the  day  of  the  month,  or  the 
month  ? 

A.  As  near  as  I  can  remember,  I  think  it  was 
around  October  25th.  [1237] 

*     *     *      4(-      Ot 

Q.  (By  Mr.  Magor) :  Do  you  know  where  Elsie 
was  working  on  this  last  day? 
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A.  She  worked  on  the  slicing  table  in  the  morn- 
ing, and  in  the  afternoon  she  went  on  the  trimming 
table,   the  big  trimming  table. 

Q.     Did  you  see  her  on  the  trimming  table? 

A.  Well,  I  couldn't  see  her  from  where  1  was 
working. 

Q.  HoAv  do  you  know  she  was  on  the  trimming 
table?  [1239] 

A.  Because  she  passed  by  my  table  when  she 
went  by. 

Q.  I  see.  And  you  observed  her  earlier  at 
the A.     At  the  slicer. 

Q.     at  the  slicing  table? 

A.     During  recess  I  saw  her  up  there. 

Q.  Now,  on  this  last  day  that  Elsie  Dickerson 
was  working  for  the  Company,  what  were  your 
duties  on  that  day?  A.     Inspecting,  trimming. 

Q.     Were  you  working  at  the  same  place? 

A.     Same  table. 

Q.     ^you  earlier  said? 

A.    Yes,  that's  right. 

Q.  Do  you  recall  who  else  was  working  with 
you  on  that  day? 

A.  Virginia  Chicano  and  Clara  Da  veil  o  and 
Mrs.  Mahoney. 

Q.     Did  you  work  side  by  side  or  what? 

A.     Yes,  we  worked  side  by  side. 

Q.  And  that's  four  people  standing  right  side 
by  side?  A.     That's  four  people,  yes. 

Q.     Will   you   tell   us   whether   or   not  you   ob- 
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served  anytliiiii;"  uimsual   nlxnil    llic  apples  on   1lia1 

day? 

A.  Well,  I  renuMuher  one  comini;'  11iroii,L;ii  witli 
holies  ill  it,  and  a  core  sticking'  out  <►!'  i1. 

Q.     Do  you  i'(M'all  wliat  lime  of  day  thai  was  .^ 

A.     I  think  it  was  sometime  in  the  art(»rnoon. 

Q.  Jnst  tell  us  what  you  observed  and  wlnu-e  you 
saw  it.  [1240]  A.     Well,  it  came  down  the  belt. 

Q.     And  what  belt  is  that? 

A.  Oh,  that  small  belt  that  I  was  working  on, 
and  someone  picked  it  up 

Q.     Where  was  it  coming  from? 

A.     It  was  coming  from  the  squirrel  cage. 

Q.     Was  it— Strike  that. 

You  say  somebody  picked  it  up?  A.    Yes. 

Q.     Do  you  know  who  picked  it  up? 

A.  I'm  pretty  sure  it  was  Ella  Herrerias,  the 
floor  lady. 

Q.     And  what  did  you  observe  then? 

A.  Well,  she  just  went  around  to  the  back  of 
it,  to  the  big  trimming  tal)le — I  don't  know  what 
went  on  back  there. 

Q.     Just  tell  us  what  you  observed. 

A.  Well,  that's  what  I  saw,  she  picked  it  up  and 
she  went  around  to  the  back. 

Q.  I  see.  Will  you  describe  how  that  apple 
looked? 

A.  Well,  from  what  I  could  see,  it  had  holes  in 
it,  more  than  two  holes  in  it,  and  it  had  a  core 
sticking  out  from  one  side. 

Q.     How  far  was  the  core  sticking  out? 
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A.     Oh,  about  an  inch. 

Q.  About  an  inch.  Now,  were  you  working  there 
the  day  before  this  date?  A.     Yes.  [1241] 

Q.     Same  position?  A.     Same  position. 

Q.  Were  you  working  there  two  days  before  this 
day?  A.    Yes. 

Q.     The  same  position? 

A.     The  same  position. 

Q.  Did  you  observe  anything  imusual  about  the 
apples  the  day  before  this  incident?  A.     No. 

Q.  How  about  two  days  before  this  incident,  did 
you  notice  anything  unusual  about  the  apples  at 
that  time? 

A.     No,  not  that  I  can  remember. 

Q.     How  about  three  days  before  the  incident? 

A.     No. 

Q.  Were  you  working  for  the  Company  on  the 
date  of  October  19th,  1954,  when  the  National  Labor 
Relations  Board  held  an  election  at  the  plant  ? 

A.    Yes. 

Q.  From  that  date  up  imtil  the  time  that  Elsie 
Dickerson  was  discharged,  were  you  working  in  the 
same  position?  A.     Same  position. 

Q.  Did  you  notice  anything  unusual  alx)ut  the 
apples  at  any  time  from  the  date  of  the  election  up 
to  the  date  that  Elsie  Dickerson  was  discharged? 

A.     No,  not  that  I  recall.  [1242] 

Q.  Had  you  ever  noticed,  during  the  time  that 
you  were  working  for  the  Com]^any,  anything  \u\- 
usual  about  the  apples  or  anything  imusual  in  the 
water  or  on  the  bc^lt? 
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A.     Well,  once  a  rul)l)er  mouse  came  tiirou^h. 

Q.     Now,  do  you  rcH'all  when  tliat   was  i 

A.     That  was  when  Edna  Hardin  was  Wonv  huly. 

Q.  And  Avhen,  about,  was  this  you  saw  or  ol>- 
served  the  rubber  mouse? 

A.     Well,  it  was  sometime  in  August. 

Q.     Do  you  recall  what  time  of  day  it  was? 

A.  Well,  it  was  during  working  hours.  I  just 
don't  recall  whether  it  was  before  noon  or  after 
noon.  I  know  it  was  during  the  day. 

Q.     Tell  us  what  you  obsei^ed. 

A.  This  mouse  came  do\^Ti  pn  the  belt,  and  I 
picked  it  up  and  \i\\i  it  up  on  this  little  motor.  I 
didn't  know  who  it  belonged  to,  so  I  just  left  it 
there. 

Q.  And  what  was  said,  if  anytJiing,  by  any  rep- 
resentative of  management?  A.     Nothing. 

Q.  Now,  after  Elsie  was  discharged,  did  you  see 
any  rubber  mouse  after  that? 

A.  Yes,  there  was  one  came  through  one  morning, 
and  I  picked  it  up,  and  it  was  just  about  recess  time, 
and  Virginia  Chicano  took  it  and  went  to  the  dress- 
ing room  with  it.  [1243] 

Q.  T\Tiat  happened,  what  occurred,  what  did  you 
observe  ? 

A.  Well,  I  noticed  the  women,  some  of  them  got 
frightened,  some  thought  it  was  funny,  and  that's 
all. 

Q.  Where  was  this  other  mouse  that  you  de- 
scribed? 
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A.  In  the  same  place  on  the  l)elt,  betAveen  the 
apples. 

Q.     And  this  is  the  belt  that  comes  down  to  you? 

A.     That  is  the  belt  that  comes  down  to  me. 

Q.    Where  were  tliese  apples  coming  from? 

A.    Well,  they  come  from  the  squirrel  cage. 

Q.  They  come  from  the  squirrel  cage.  Were  you 
working  there — were  you  working  for  the  Company 
during  the  Hallowe'en  period?  A.     Yes,  I  was. 

Q.     Tell  us  what  you  obseiwed  duiing  that  period? 

A.  There  was  quite  a  few  apples  coming  through 
carved  as  pumpkin  faces. 

Q.     And  will  you  describe  how  they  were  carved? 

A.  Well,  they  had  eyes  and  nose  and  mouth 
carved  in  it,  cai'ved  in  it,  and  one  even  had  a  nil> 
ber  &iger  sticking  out  of  it. 

Q.  And  where  did  you  see  the  ru]>l)er  finger 
sticking  out  of  it? 

A.     Sticking  out  of  the  top. 

Q.     And  where  did  you  obseiwe  these  apples  ? 

A.     On  that  belt. 

Q.     And  where  were  they  coming  from? 

A.     Through  the  squirrel  cage. 

Q.  ^Vnd  will  you  describe  how  the  faces  were 
carved  on  the  apple?  [1244] 

A.  Just  like  regular  pumpkin  faces,  eyes  and 
nose  and  mouth. 

Q.     Was  Ella  HeiTerias  present  at  that  time? 

A.  No,  she  wasn't.  Edna  was,  she  was  working 
alongside  of  me,  and  she  picked  it  u])  and  brought 
it  back  uj)  to  Virginia. 
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Trial  Examiner:    Edna  Hardin? 

The  Witness:     Edna  Hardin. 

Q.     (By  Mr.  Mao-or)  :    What  occurred  IImh? 

A.     Notliini^;  nothing  was  said. 

Q.  How  many  did  you  obsei've  come  through 
carved  up  like  pumpkin  faces? 

A.     Well,  I  wouldn't  know  offliand,  Imt 

Q.    Approximately  ? 

A.     There  was  quite  a  few. 

Q.    You  say  quite  a  few?  A.     Quite  a  few. 

Q.    Was  it  more  than  two? 

A.  It  was  more  than  that.  I  think  it  was — four 
or  five  that  I  can  thijik  of  offhand. 

Q.  Did  you  observe  any  with  the  core  sticking 
out  of  them? 

A.  No.  Well,  it  wasn't  imusual  to  see  an  apple 
with  a  core,  sometimes  the  machine  wouldn't  take 
all  the  core  out,  and  it  would  be  left  in  there,  and 
maybe  the  women  on  the  big  table  would  overlook 
it,  and  then  they'd  come  through  the  squirrel  cage. 
That  was  my  job,  clean  the  apple,  take  eveiything 
off  that  was  on  there  that  shouldn't  have  been  on 
there.  [1245] 

Q.  And  if  you  observed  a  core  in  the  apple, 
what  would  you  do?  A.     Take  it  out. 

Q.  Now,  when  w^as  it  you  observed  this  rubber 
glove  ? 

A.  Oh,  this  was — I  think  it  was  sometime  in 
November. 

Q.    And  what  did  you  observe  about  that? 

A.     Well,   it  was  just  an   ordinary   apple   with 
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a  face  carved  in  it  and  the  glove,  finger  of  a  glove 

sticking  out  of  the  core. 

Q.     Of  the  core  hole  or  what? 

A.     The  core  hole. 

Q.    And  where  did  you  observe  this? 

A.     On  the  table  that  I  was  working  on. 

Q.    Where  was  it  coming  from,  if  you  know? 

A.     The  squirrel  cage. 

Q.     What  was  done,  if  you  know? 

A.  Edna  Hardin  picked  it  up  and  brought  it, 
back  up  to  Virginia,  and  I  don't  know  what  she 
did  with  it,  because  I  didn't — I  kept  on  doing  my 
work. 

Q.     I  see. 

Trial  Examiner:  Say,  I'd  like  to  get  clear  on 
something,  Mr.  Magor,  at  what  point  Ella  Herrerias 
took  over. 

Mr.  Berke :    I  was  going  to  develop  that. 

Trial  Examiner:  Pardon  me.  Well,  I  am  just 
wondering  whether  this  is  '54  or  '53. 

The  Witness:     '54.   [1246] 

Mr.  Berke:    When? 

The  Witness:     '54. 

Mr.  Berke:  This  is  the  time  when  the  evidence 
will  show — the  evidence  will  show  that  this  was  at 
a  time  when  Mrs.  Hardin  was  no  longer  a  super- 
visor. 

Trial  Examiner:  Oh,  I  see.  She  was  still  there 
but  not  a  supervisor  ? 

The  Witness :  No,  no,  she  wasn't  a  supervisor  any 
more. 
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Q.  (By  Mr.  Majj^or)  :  Did  Klla.  llcrrcrias  i^xov 
say  aiiytliiiig'  al)out  any  ui'  thcsi'  incidents  lliat  you 
liave  doscri)3€d?  A.     No. 

Q.     Did  she  ever  wani  you  oi* A.     No. 

Q.     instruct  you A.     No. 

Q.     in  any  respect  or  any  eni])loye(^  in  your 

presence  that  apples  were  not  to  ))c^  car\'ed  u])  or 
mutilated? 

A.     No,  sir,  I  was  never  talked  to  al)out  that. 

Q.  What  else,  if  anything,  did  you  observe  that 
was  unusual? 

A.  Oh,  there  was  also  a  cluster  of  chestnuts  that 
came  through.  I  don't  know  who  put  them  on  the 
belt,  but  there  was  a  cluster  of  green  chestnuts. 

Q.  All  right.  Now,  when  was  it  tiiat  you  noticed 
this  cluster  of  chestnuts? 

A.     I  would  think  it  was  sometime  in  November. 

Q.  It  was  after  Elsie  Dickerson  had  been  dis- 
charged? A.     Yes,  after  Elsie  was  fired. 

Q.     Tell  us  what  you  observed. 

A.  Well,  they  came  do\vn  on  the  belt  toward  me, 
and  I  picked  them  up  and  Virginia  asked  me  to  give 
them  back  to  her,  so  she  took  them  and  put  them 
in  her  trimming  box  and  kept  them,  and  then 
showed  them  to  Ella. 

Q.    And  she  showed  them  to  Ella  who  ? 

A.     Showed  Ella  Herrerias. 

Q.     She  showed  them  to  Ella  Herrerias? 

A.    Yes. 

Q.    What  did  Ella  Herrerias  do? 
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A.  Well,  she  thought  it  was  f imny.  She  looked  at 
them  and  walked  off. 

Q.  To  your  knowledge,  other  than  Elsie  Dicker- 
son,  has  anybody  ever  been  discharged  for  putting 
a  core  in  an  apple  or  decorating  an  apple? 

A.     Xo,  sir.  [1248] 

*  4(-     -X-      *      * 

Q.  During  the  tinie  that  you  were  working  for 
the  Company,  Mrs.  Castino,  did  you  sign  any  Union 
authorization  or  pledge  card?  A.     Yes,  I  did. 

Q.     Do  you  recall  when  that  was? 

A.    About  August  the  5th. 

Q.     About  August  the  5th,  1954? 

A.     1954.  [1249] 

*  *    *    *    -x- 

Cross  Examination 

Q.  (By  Mr.  Berke)  :  Did  you  wear  a  Union 
button A.     Yes,  I  did. 

Q.     at  work?  A\Tiere  did  you  wear  it? 

A.     On  my  sweater. 

Q.     Was  it  visible  ?  A.     Yes,  sir. 

Q.     And  when  did  you  get  it,  Mrs.  Castino? 

A.     I  just  don't  recall  when  it  was. 

Q.  Witli  reference  to  the  change-over  to  the 
single  shift,  do  you  know  alx)ut  how  long  l)efore 
that  happened  it  was? 

A.     I  just  didn't  give  it  much  thought. 

Q.  Would  you  say  it  was  a  day  or  two  before 
that?  A.     No,  it  was  before  that. 

Q.     It  was?  A.    Yes. 
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Q.  And  you  woro  it  all  the  liiiK'  yoii  wnc  at 
work? 

A.  Yes,  I  wore  it  up  until  Ww  time  ol*  the  elec- 
tion. 

Q.  I  see.  And  you  were  retained,  wlicn  they  went 
from  two  shifts  to  one  shift? 

A.     Yes,  sir.  [1250] 

Q.  And  you  workc^d  ri,c:ht  throuG::h  the  month  of 
December  ? 

A.     Right  up  to  the  last  day,  yes,  sir. 

Q.  Now,  you  say  that  there  was  a  chister  of 
green  chestnuts  sometime  in  November  that  came 
down  on  the  belt?  A.    Yes. 

Q.  Now,  by  "iliQ  belt,"  do  you  mean  the  flmne 
that  runs  past  the  trimmers? 

A.  No,  it's  past  the  squin^el  cage,  and  there's 
a  short  belt — I  don't  know  just  how  long  it  is,  but 
it's  not  very  long,  long  enough  for  four  or  five 
women  to  work  along  with  each  otherf 

Q.     It  came  down  the  belt? 

A.  Down  the  belt  to  me,  where  I  was,  I  was  the 
last  one,  on  the  end. 

Q.  You  say  you  don't  know  who  put  it  on  the 
belt?  Is  that  correct?  A.     No. 

Q.  Do  you  know  whether  anyone  put  it  on  the 
belt? 

A.  Well,  evidently  someone  must  have  put  it 
there. 

Q.    You  are  assuming  that? 

A.     I  assume  that. 

Q.     I  see.  You  didn't  see  anyone  put  it  there? 
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A.     No. 

Q.  Do  you  know  of  your  ovm  knowledge  that 
on  occasion  foreign  objects  would  come  into  the 
camiery  from  the  apples  brought  in  [1251]  in  lugs 
or  boxes? 

A.  Well,  they  might  have,  there  might  have  been 
sometliing,  l)ut  I  have  never  seen  an}i:hing. 

Q.  Xow,  during  the  Hallowen'en  period  when 
you  say  you  saw  some  apples  car\'ed  into  piunpkins, 
did  you  say  Mrs.  Herrerias  was  not  present,  is  that 
correct?  A.     Xo,    she  wasn't. 

Q.     She  was  the  floor  lady  at  that  time? 

A.     Yes,  sir. 

Q.  Did  you  say  Edna  Hardin  was  working  along- 
side of  you? 

A.     She  worked  alongside  of  me  for  a  while. 

Q.     She  was  no  longer  a  floor  lady? 

A.     No. 

Q.     She  was  just  one  of  the  employees? 

A.     She  was  just  one  of  the  employees. 

Q.     Doing  the  same  kind  of  work  as  you  were  ? 

A.     The  same  thing  I  was  doing. 

Q.  And  later  on,  in  Xovemlx^r,  when  }'oii  saw 
tlie  nibl)er  glove,  or  the  finger  of  the  nibber  glove 
sticking  out  of  a  core  hole  of  an  apple,  Edna  Hardin 
was  no  longer  a  supervisor,  was  she?  A.     No. 

Q.  She  was  still  working  as  one  of  the  employ- 
ees? A.     She  was  still  working  there. 

Q.  And  you  say  that  Mrs.  HeiTerias  never  said 
anything  about  that?  [1252] 

A.     No,  she  never  said  auytliing  to  me. 
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Q.  Did  Mrs.  Heirerias  see  that,  of  youi-  own 
knowlede^e  ? 

A.     I   don't  recall  wlu^tlier  she   did   or  not. 

Q.  Now,  on  the  occasion  in  August  when  a  rub- 
ber mouse  came  down  on  the  belt,  is  that  again  the 
belt  where  you  were  working? 

A.     Yes,  tlie  same  one. 

Q.     Yes.  And  you  ]>icked  that  up? 

A.     I  picked  that  up. 

Q.  Now,  you  say  nothing  was  sixid  to  you  l>y  rep- 
resentatives of  management  or  said  to  anyone  about 
it.  Who  was  the  floor  lady  at  that  time? 

A.     Edna  Hardin. 

Q.     Did  she  see  it  on  the  belt  at  the  time? 

A.  No,  she  didn't  see  it  l>eca.use  she  wasn't 
standing  there  where  I  was. 

Q.  I  see.  As  I  imderstand  it,  between  October 
19th,  the  date  of  the  election,  up  to  the  date  Mrs. 
Dickerson  was  discharged,  you  did  not  obser^'e  any- 
thing unusual  about  the  apples? 

A.     Not  that  I  can  remember  offhand. 

Q.  Yes.  The  only  tiling  unusual  you  saw  about 
the  apples  was  this  apple — if  you  saw  it;  coiTect 
me  if  I  am  wrong — Mrs.  Dickerson 

A.     Yes,  I  saw  that.  [1253] 

*     •)«•     -5^     *     * 

Q.     (By  Mr.  Berke)  :    which  Mrs.  Dickerson 

plugged  with  a  core,  is  that  right?  A.    Yes. 

***** 

Q.     (By  Mr.  Berke) :     Now,  you  were  asked  by 
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— Strike  that.  Do  you  know  the  day  of  the  week 

that  Mrs.  Dickerson  was  discharged? 

A.  I  don't  know  the  day  of  the  week,  but  I  do 
know  the  date,  October. 

Q.  Was  it  Octo]>er  25th?  The  calendar  shows  that 
was  on  a  Monday.  Does  that  refresh  your  recollec- 
tion? 

A.  I  don't  loiow,  don't  recall  if  it  was  Monday  or 
not. 

Q.  They  didn't  work  on  Sunday  out  there,  did 
they?  A.     No,  sir. 

Q.  Now,  you  were  asked  by  Mr.  Magor  whether 
you  had  observed  an}^hing  unusual  al)out  the  ap- 
ples the  day  before  Mrs.  Dickerson 's  [1254]  dis- 
charge. If  that  was  a  Sunday,  it  would  be  a  day 
that  you  did  not  work,  is  that  right? 

A.     That's  right. 

Q.    And  the  plant  was  not  operating  that  day? 

A.     No,  I  don't  think  so. 

Q.  Mrs.  Castino,  in  connection  with  your  job, 
which  you  said  w^as  to  pick  off  spots  and  l)ruises 
and  worms — is  that  right?  A.     Yes,  sir. 

Q.    would  some  of  the  apples  get  by  even 

though  you  women  would  try  to  get  all  that  you 
could?  A.    Well,  that  was  our  jol). 

Mr.  Magor:  Just  a  moment.  I  am  going  to  ob- 
ject on  the  gromid  it  asks  for  an  opinion  and  con- 
clusion of  the  witness,  would  some  of  the  apples 
get  l)y. 

Trial  Examiner:  I  mil  permit  her  to  testify  if 
she  l>ases  it  on  knowledge. 
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Mr.  l>orke:     Slu^  worked  there.  Ti  was  lirr  job. 

The  Witness:  Well,  T  worked  lliciv,  and  I 
worked  in  other  e<inneri(\s.  From  my  knowledi^a*, 
sometimes  apples  wonlcl  ^et  thron.u'li,  iHTTnisc  it  wns 
impossible  to  catch  them  all. 

Mr.  Berke:  Yes,  that's  rig'ht.  No  fui-tlu^r  (lues- 
tions. 

Redirect  Examination 

Q.  (By  Mr.  Mag'or)  :  Did  yon  catch  an  apple 
coming'  throngh  if  a  core  was  sticking  ont  ahont 
an  inch? 

A.  Yes,  I  would.  That's  Avhat  I  had  to  look  out 
for,  was  apples   [1255]   with  cores  in  them. 

Q.     Now,  Counsel  asked  you ^Strike  that. 

Directing  your  attention  to  the  day  that  Mrs. 
Dickei^son  was  discharged,  and  I  direct  your  at- 
tention in  my  question,  to  working  days  before  that, 
let's  take  the  first  worldng  day  before  she  was  dis- 
charged. 

A.  Well,  if  she  was  discharged  on  Monday,  the 
day  before  would  have  been  Sunday,  but  we  don't 
work  on  Sunday.  It  would  have  been  Saturday. 

Q.  Let's  go  to  Saturday.  I  direct  your  attention 
to  the  Saturday  before  Mrs.  Dickerson  was  dis- 
charged. Did  you  notice  anything  unusual  a]>out  the 
apples  on  that  day?  A.    No. 

Q.  Directing  your  attention  to  Friday,  did  you 
work  the  Friday  before? 

A.     Yes,  I  worked  Friday. 

Q.  Did  you  notice  anything  unusual  about  the 
apples  on  that  day?  A.     No,  sir. 
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Q.  Now,  the  apple  that  you  saw  Ella  Herrerias 
pick  up  on  the  day  that  Mrs.  Dickei*son  was  dis- 
charged— do  you  know  of  your  own  personal  knowl- 
edge whether  or  not  that  was  the  apple,  or  whether 
that  apple  was  the  one  that  Mrs.  Dickerson  did  any- 
thing to  ? 

A.     Well,  I  don't  Imow.  I  assume.  [1256] 

Q.     You  assume  it?  A.     I  assume  it. 

Q.     You  don't  know? 

A.     I  don't  know  for  sure. 

Mr.  Berke :  Just  a  moment.  I  ol^ject  to  tliat.  This 
is  General  Counsel's  witness,  on  this  cross  exam- 
ination. 

Trial  Examiner:  Yes.  It  doesn't  prove  anything 
except  to  indicate  why  she  has  testified  in  such  and 
such  a  way.  I  will  let  it  stand. 

Q.  (By  Mr.  Magor) :  Mrs.  Castino,  what  did 
you  do  with  these  apples  that  you  observed  carved 
up  into  piunpkin  faces? 

A.  Well,  take  them — there  was  a  little  motor  at 
the  end  of  that  table.  I'd  take  them  and  put  them 
up  on  there  and  sometimes  I'd  take  them  and  finish 
trimming  them  and  put  them  down,  if  they  weren't 
too  badly  carved. 

Q.     You  put  some  up  on  the  motor? 

A.     I  put  some  up  on  the  motor. 

Q.     Were  thc}^  in  plain  sight? 

A.     Everybody  could  see  them. 

Q.  Did  you  see  Ella  Herrerias  throughout  the 
day?  A.     Ella? 
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Mr.  lierke:  Just  a  mornoiit.  1  ohji'ct  to  that  as 
improper  redirect. 

Trial  Examiner:  I  will  permit  it.  You  may  an- 
swer. 

The  Witness:  Ella  Herrerias  and  all  tlie  otlier 
sui)ervisoi*s  [1257]  saw  it. 

Trial  Examiner:     Saw  what? 

The  Witness:  Saw  the  apples  tluit  I  had  put  up 
on  the  motor,  that  were  carved  with  faces  in  tJiem. 

Tiial  Examiner:  How  many  other  suxx^i-visors 
were  there,  that  you  are  talking  about? 

The  Witness:  Well,  I  don't  know  offhand.  I 
don't  know  just  how  many  there  was.  I  know  there 
was  quite  a  few  men  and  one  woman. 

Trial  Examiner:    Are  you  through? 

Mr.  Magor:     I  am  through. 

Trial  Examiner:  Mr.  Berke,  do  you  have  any 
more? 

Recross  Examination 

Q.  (By  Mr.  Berke) :  You  say  Ella  saw  them, 
you  are  assiuning  that  because  she  was  there? 

A.    Well,  she  passed  by  there. 

Q.  Yes,  but  she  didn't  direct  your  attention  to 
the  fact  that  she  was  noticing  them  that  day? 

A.  No,  I  just  heard  her  give  a  chuckle  and  walk 
off,  that's  all. 

Q.  You  don't  know  what  she  was  chuckling 
about,  do  you? 

A.  Well,  naturally,  I  assumed  she  was  chuckling 
about  the  apple. 

Q.    Yes,  that's  an  assumption  on  your  part  ? 
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A.     Yes,   that's   all.    [1258] 

Mr.  Berke:  That's  all.  I  have  no  further  ques- 
tions. 

Further  Redirect  Examination 

Q.  (By  Mr.  Magor) :  Where  was  she  at  the 
time  she  gave  this  chuckle  ? 

A.     Right  in  back  of  me. 

Q.     And  where  were  those  apples? 

A.     Right  up  on  the  motor. 

Mr.  Magor:    Nothing  further. 

Trial  Examiner:  I  wanted  to  ask,  did  you  ever 
see  such  apples  in  front  of  any  of  the  other  women  ? 

The  Witness:  Oh,  they  passed  there  before  they 
get  to  me. 

Trial  Examiner:  No,  I  don't  mean  that  went  by, 
but  some  that  had  been  taken  out  and  put  up  in 
front  of  the  other  women? 

The  Witness:     No. 

Trial  Examiner:    You  never  saw  those? 

The  Witness:    No.  [1259] 
***** 

GLORIA  LEE  DE  FONT 

a  Avitness  called  by  and  on  behalf  of  tlie  General 
Coimsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

***** 

Q.     (Mr.  Mr.  Magor)  :    Mrs.  De  Font,  were  you 
ever  employed  by  Sebastopol  Apple  Growers  Union? 
A.    Yes. 
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Q.  When  were  you  first  (Mnploycd  by  the  Coni- 
pajiy? 

A.     About  July  llu^  lotli  or  the  ISili,  I!)54. 

Q.  Durini;-  tlie  tune  tliat  you  were  woikiiii,^  for 
tlu^  Compa.ny,  were  you  married?  A.     No. 

Q.    Wliat  was  your  maiden  name? 

A.     Gloria  Pate. 

Q.    Is  that  P-a-t-e?  A.    P-a-t-e. 

Q.  How  do  you  refer  to  the  Company,  as  Molino, 
Sag'u,  or  what?  A.    Molino. 

Q.  Molino.  What  shift  were  you  working  on 
when  you  were  first  employed?  [1260] 

A.     Day  shift. 

Q.    Do  you  recall  what  hours  you  were  working? 

A.  I  believe  for  a  while  we  started  at  six,  and 
then  we  were  working  from  seven  till  four,  and  then 
the  last  day  I  went  to  work,  started  at  eight. 

Q.  What  jobs  did  you  have  while  you  w^re 
working  for  the  ComiDany  ? 

A.  Most  of  the  time  I  trimmed  at  the  squirrel 
cage,  but  I  worked  behind  the  peelers  and  I  worked 
on  the  slicer  and  I  worked  on  the  sorting  table. 

Q.  When  you  w^orked  near  the  squirrel  cage,  who 
worked  with  you? 

A.     Gloria  Lindsay  and  Mary  Castino. 

Q.     Do  you  know  Darrel  Beavers?  A.    Yes. 

Q.  What  was  his  position  w^hen  you  first  went 
to  work  for  the  Company? 

A.     Superintendent. 

Q.     Had  you  known  Darrel  Beavers  before? 

A.    Yes. 
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Q.     Where  had  you  known  of  him  before? 

A.  I  worked — he  was  my  boss  at  Manzana's  Can- 
nery for  three  years,  I  believe  it  was  three  years. 

Q.  And  was  he  Superintendent  of  Sagu  or 
Molino  when  you  first  started  to  work  ? 

A.     Yes.   [1261] 

Q.  Did  you  have  any  conversation  with  Mr. 
Beavers  concerning  the  Union?  A.    Yes. 

Q.  Do  you  recall  when  that  was,  in  relation  to 
the  date  when  you  first  went  to  work? 

A.  Well,  it  w^as  right,  either  right  at  the  end  of 
July  or  the  first  part  of  August,  around  the  1st  or 
2nd. 

Q.     Do  you  know  what  time  of  day  it  was? 

A.  Well,  it  was  a  recess,  I  don't  remember  if 
it  was  in  the  morning  or  afternoon  recess. 

Q.     Will  you  tell  us  what  occurred  at  that  time  ? 

A.  He  asked  me  to  come  up  to  his  office  and  see 
him  at  recess,  and  I  went  up  to  his  office. 

Q.    All  right.  You  went  up  to  his  office? 

A.     Yes. 

Q.    Where  was  the  office  located? 

A.  Well,  you  came  in  the  door  and  you  turned 
left  and  went  up  the  stairs. 

Q.  When  you  got  in  his  office,  was  anybody  else 
present?  A.     No. 

Q.     Just  yourself  and  Mr.  Beavers?  A.  Yes. 

Q.  Will  you  now  relate  for  us  the  conversation 
that  occurred  at  that  time,  and  tell  us  what  was  said 
and  who  said  it? 

A.     Well,    Darrel    asked    me,    told    me    that   he 


Scbastopol  Apple  Growers  Union  690 

(Testimony  oF  Gloria  Loe  De  Font.) 
wanted,  to  talk  to  nie  a])(>ut  llic  riiion,  and  so  T 
said  well,  what  about  tlie  Union,  [1-!()2J  and  he  said 
well,  the  Union  is  goin^;  to  l)e  in  on(^  of  these  days 
around  here,  it  is  going-  to  Ik^  stai-ting  u}),  and,  lie 
said,  you  were  supposcni  to  have  had  sometliing  to 
do  witJi  the  Union  over  at  Manzana's  Canneiy;  and 
he  said,  I  don't  know  if  you  do  or  not,  1  don't  want 
to  know,  that's  your  business,  whatever  you  do,  he 
said,  but  they  asked  me  here  if  you  had  anything 
to  do  with  the  Union  and.  I  told  them  no;  and  he 
said  I  don't  know  if  you  did  or  not,  but  I  told  them 
no,  because  I  don't  want  you  to  lose  your  job,  and 
I  know  that  you  would  lose  your  job  if  I  had  told 
them  yes.  And  he  said  that  he  thought  that  I — if  1 
went  back  to  Manzana's  Canneiy  that  I  would  be 
black-balled  because  of  that,  because  of  the  Union 
before.  He  said  he  didn't  want  to  know  anything, 
he  didn't  want  me  to  tell  him  anytliing  about  the 
Union,  as  far  as  what  I  had  done  or  anything  like 
that,  but  when  the  Union  came  out  there,  if  I  would 
just  not  get  out  in  front  and  start  anything. 

Q.     Did  he  say  why  he  didn't  want  you  to  get 
out  in  front? 

A.     He  said  because  it  would  be  bad  on  him,  bad 
on  him,  and  that  I  would  get  fired. 

Q.     What  else  was  said,  if  anything  ? 

A.     He  told  me  not  to  say  anything  to  anybody. 
He  said  he  was  telling  me  that  for  my  own  good. 

Q.     Now,  did  you — Strike  that. 

Had  you  been  active  for  the  Union  while  you  were 
working  at  Manzana?  [1263]  A.    Yes. 
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Q.  Did  you  sign  any  Union  authorization  card 
at  the  time  you  Avcre  working  for  Sagu? 

A.    Yes. 

Q.     In  1954?  A.    Yes. 

Q.     Do  you  recall  when  it  was? 

A.     I  believe  it  was  around  August  the  4th. 

Q.  Was  this  before  or  after  you  had  talked  to 
Darrel  Beavers?  A.     After. 

Q.    that  you  signed  the  card?  A.    Yes. 

Q.  I  show  you  General  Coimsel's  Exhibit  28  in 
evidence,  and  I  ask  you  to  look  at  it,  please. 

A.    Yes,  that's  what  I  signed. 

Q.  Was  the  card  that  you  signed  similar  to 
this  card?  A.    Yes. 

Q.  Now,  after  signing  the  card,  Mrs.  De  Font, 
what  Union  acti^dty,  if  any,  did  you  engage  in? 

A.     I  was  on  the  committee. 

Q.    What  committee  was  that? 

A.     The  day  committee,  from  Molino. 

Q.  I  see.  And  when  were  you  on  the  committee, 
do  you  recall?  A.     No. 

Q.    How  long  after  you  signed  the  card?  [1264] 

A.  I  don't  know.  It  was  a  while  after  that.  I 
wasn't  on  the  first  committee,  I  was  just  added  to 
the  committee. 

Q.  I  see.  And  can  you  tell  us,  to  the  best  of  j^our 
recollection  today,  who  the  other  members  of  the 
committee  were  while  you  were  on  it? 

A.  Gloria  Lindsay,  Maiy  Castino,  Mr.  and  Mrs. 
Storey,  Margie — I  don't  know  luu*  last  name. 

Q.     Byrd? 
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A.  Yos,  and  Eva  L(v.  TiiaiV  all  T  can  lliiiik  of 
right  now. 

Q.     How  did  you  ha]^])en  to  ho  on  tJio  committee? 

A.  I  helievo  that  Lila  and  Maiy,  Mary  Russell 
or  Lila  Layman,  somethuif]^  like  that,  they  come  up 
and  asked  us,  told  us  that  tliey  wanted  us  to  be  on 
the  committee. 

Q.  When  you  say  *'us,"  who  are  you  referring 
to?  A.     Gloria  Lindsay  and  myself. 

Q.     Did  you  attend  any  Union  meetings? 

A.    Yes. 

Q.     And  do  you  recall  how  many  you  attended? 

A.    A  lot  of  them. 

Q.  Was  that  during  the  time  you  were  working 
for  the  Company?  A.     Yes. 

Q.  Did  you  ever  have  any  conversations  wdth 
Mr.  Martini  with  respect  to  the  Union? 

A.     Yes. 

Q.  Do  you  recall  when  the  first — ^when  first  you 
had  a  [1265]  conversation  with  him? 

A.  I  don't  recall  the  date.  He  used  to  talk  to  us 
all  the  time. 

Q.     When  you  say  "us,"  who  are  you  referring  to  ? 

A.  Gloria  Lindsay  and  myself.  He  didn't  always 
talk  about  the  Union,  he  used  to  just  talk  to  us, 
and  sometimes  he'd  talk  about  the  Union,  and  some- 
times he  wouldn't,  so  I  can't  say  for  sure  the  dates. 

Q.  How  long  was  it  after  you  signed  a  Union 
card  that  he  first  talked  to  you  about  the  Union? 
That  is  the  only  conversation  we  are  concerned  Avith. 


702         National  Labor  Relations  Board  vs. 

(Testimony  of  Gloria  Lee  De  Font.) 

A.  Well,  it  was  just  after  that,  I  guess.  He  used 
to  come  up  to  us,  our  friends 

Q.     Just  a  minute.  You  say  just  after  that? 

A.    Yes. 

Q.     How  long  after  that,  approximately? 

A.     Oh,  a  day  or  two  maybe. 

Q.     Where  were  you  talking  to  him? 

A.    Where? 

Q.     Yes.  A.     Squirrel  cage. 

Q.     And  is  that  where  you  worked? 

A.     Yes. 

Q.     Who  else  was  present  at  the  time? 

A.     Gloria  Lindsay.  [1266] 

Q.     Would  she  participate  in  the  conversations? 

A.    Yes. 

Q.     Do  you  recall  what  time  of  day  it  was? 

A.  He  used  to  come  in  the  morning,  sometimes, 
and  in  the  afternoon. 

Q.     Was  this  during  working  hours? 

A.     Yes. 

Q.  Will  you  relate  for  us  what  he  had  to  say — 
or,  strike  that. 

Tell  us  what  was  said  and  who  said  it. 

A.  Well,  sometimes  he'd  say  our  friends  were 
outside,  and  wanted  to  know  what  our  friends  had 
to  say  to  us,  and  tJien  one  day  he  came  in  and  asked 
us  what  we  thought  of  the  Union,  and  we  told  him 
that  we  thought  we  thought  the  Union  was  a  pretty 
good  deal,  and  he  said  that  we  didn't  know  what 
we  were  getting  into,  that  it  wasn't  as  good  as  we 
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tliouglit  it  Wcxs  g'oing-  to  be,  and  that  \v(»  miiAiil  I'e- 
ceive  more  money  l)iit  we'd  have  to  ])ay  out  so 
much  that  it  woukbi't  matter  nnicli  one  way  or  the 
other;  and  he  said  that  each  ^car  we  i-ccoived  an 
increase  in  wages,  and  W(^  said,  yes,  we  received  an 
increase,  five  cents  an  lionr  more  eveiy  year,  and  he 
said  yes,  and  I  said  next  year  we'll  be  milking  a 
whole  dollar  an  hour,  and  he  said  that  is  right,  he 
said,  maybe  even  more,  and  he  told  us  to  tliink  it 
over. 

Q.  What  was  said  about  these  wage  increases, 
what  else,  if  anything?   [1267] 

A.  He  said  it  would  be  a  dollar  five  at  night, 
probably. 

Q.    What  did  he  say  if  the  Union  got  in? 

A.    Well,  he  said 

Mr.  Berke:  Just  a  moment.  I  object  to  that  as 
leading  and  suggestive. 

Trial  Examiner:  I  don't  know  that  you  had  ex- 
hausted her  recollection,  Mr.  Magor. 

Mr.  Magor :    I  withdraw  the  question. 

Q.  (By  Mr.  Magor)  :  Have  you  exhausted  your 
recollection  ?  A.     Yes. 

Q.  Was  anything  said  with  respect  to  wage  in- 
creases, concerning  the  Union?  A.     Yes. 

Q.    What  did  he  say? 

A.  He  said  we  would  probal)ly  receive  more 
money  if  the  Union  got  in,  but  that  we'd  have  to 
pay  out  in  dues  and  all  that  stuff  and  that  we 
wouldn't  be  getting  as  much  as  we  thought  we  would. 

Q.     ^Vhat  else  was  said,  if  anything? 
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A.     That's  all  I  can  remember. 

Q.  How  long  did  that  conversation  last,  approxi- 
mately- A.     Ten  or  fifteen  minutes,  I  guess. 

Q.     Did  you  talk  to  Mr.  Martini  after  that? 

A.    Yes. 

Q.  Do  you  recall  when  it  was,  the  next  time  you 
talked  to  liim?  [1268]  A.     No. 

Q.     Did  you  talk  to  him  each  day? 

A.  Almost  every  day,  every  time  he  came  in, 
that  he  came  by,  he'd  come  over  and  talk  to  us. 

Q.  Did  he  talk  about  the  Union  each  tune  that 
he  talked  to  you? 

A.     Eveiy  time,  did  you  say? 

Q.    Yes.  A.     No. 

Q.     Did  he  talk  al>out  the  Union  after  that? 

A.    Yes. 

Q.  All  right.  Do  you  recall  approximately  when 
it  was,  with  relation  to  this  conversation  that  you 
have  just  related,  that  he  talked  a]>out  the  Union? 

A.  Well,  he  gave  us  a  clipping,  a  newspaper 
clipping,  and  that  was  after  Mi-s.  Storey  was  fired, 
and  he  told  us  to  read  that,  and  to  show  it  to  the 
Union  officials,  and  then  we  showed  it  around  the 
place,  the  plant  there,  and  showed  it  to  them,  and 
it  had  something  to  do  about  the  Union  back  east, 
spending  all  the  money  that  they  got  in,  or  some- 
thing. I  didn't  pay  too  much  attention  to  it.  And 
he'd  come  back 

Mr.  Berke:  Well,  I  think  just  a])out  all  this  is 
subject  to  a  motion  to  strike  as  non- responsive. 
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Trial  ExaiiiiiH'i-:  Well,  I  will  lei.  it  in.  1  Id  ii  in 
before.  I  will  let  it  stand.  [Tifif)] 

Q.  (By  Mr.  Magor)  :  You  say  this  eoinci'satioii 
was  after  Mrs.  Storey  was  discharged? 

A.     Yes. 

Q.  Did  hv  ,c:ive  yon  a  lu^wspaper  clipping'  at  that 
time?  A.     Yes. 

Q.  And  have  you  related  tlu^  full  conversation 
at  that  time  ? 

A.  I  don't  know,  there  might  have  been  more. 
That's  all  I  remember  about  it. 

Q.     Was  this  during  working  hours? 

A.     Yes. 

Q.  Do  you  recall  how  long  he  was  talking  to  you 
at  that  time  ?  A.     No. 

Q.  Did  you  have  any  other  conversations  with 
Mr.  Martini  that  you  recall,  with  respect  to  the 
Union? 

A.     That's  all  I  can  think  of  right  now. 

Q.     Have  you  exhausted  your  recollection? 

A.    Yes. 

Q.  Was  there  any  conversation  with  respect  to 
his  closing  down  his  operations?  A.     Oh,  yes. 

Q.     Do  you  recall  when  that  was? 

A.  That  was  when  he  was  talking  al)out  the  reg- 
ular wage  increases  every  year,  right  after  he  fin- 
ished that,  we  asked  him  if  he  was  going  to  close 
down  the  plants  and  he  said  that  he'd  closed  dowTi 
his  plant  in  Santa  Rosa  and  he  would  do  the  same 
at  Molino  if  we  [1270]  was  to  go  Union. 
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Q.  Did  you  wear  a  Union  button  while  you  were 
working  ?  A.     Yes. 

Q.  Do  you  recall  when  it  was  that  you  first  wore 
such  a  button? 

A.  I  first  wore  it  on  the  14th.  I  had  two  on  my 
hat  and  two  on  my  collar. 

Q.     14th  of  what  month?  A.     October. 

Q.  Where  did  you  receive  the  ])utton,  where  did 
you  get  the  button?  A.     At  a  Union  meetmg. 

Mr.  Berke:    What  is  the  answer?  I  didn't  get  it. 

The  Witness :    Union  meeting. 

Q.  (By  Mr.  Magor)  :  I  show  you  General  Coun- 
seFs  Exhibit  31  in  evidence  and  I  ask  you  whether 
the  button  or  buttons  that  you  had  were  similar  to 
that?  A.    Yes. 

Q.  After  you  got  it  at  the  Union  meeting,  or  got 
them  at  the  Union  meeting,  what  did  you  do  with 
the  buttons? 

A.  Well,  I  got  a  lot  of  them  and  I  put  them  in 
the  jockey  box  in  my  car. 

Q.    Put  it  in  what? 

A.     In  the  jockey  box  in  my  car. 

Q.     I  see.  Then  what  did  you  do?  [1271] 

A.  Then  I  gave  them  to  i)eople  that  didn't  get 
them. 

Q.  And  where  did  you  give  them  to  people  that 
didn't  get  them  ?  A.     At  the  cannery. 

Q.     At  the  cannery?  A.     Parking  lot. 

Q.     And  did  you  say  you  wore  buttons  yourself? 

A.    Yes. 

Q.     Wliere  did  you  wear  them? 
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A.  I  wore  one  on  eacli  side  of  my  collar  and  one 
on  (^acli  side  of  my  hat. 

Q.     Were  they  plainly  visihh^?  A.     Yes. 

Q.     Did  you  work  on  October  tlu^  15th? 

A.     Yes. 

Q.     Did  Grloria  Lindsay  work  on  that  day? 

A.     No,  no. 

Q.     Do  you  know  why? 

A.     She  was  sick. 

Q.  I  see.  Did  you  talk  to  any  reprasentative  or 
supei'visor  of  the  Company  with  respect  to  Gloria 
Lindsay?  A.     Yes. 

Q.     Who  were  you  talking  to? 

A.     Eva  Lee.  I  told  her  that  she  was  sick. 

Q.    "^Yhat  did  Eva  Lee  have  to  say? 

A.     She  said  all  right,  thank  you.  [1272] 

Q.  Did  you  work  the  full  shift  on  October  15th  ? 
By  that  I  mean  did  you  work  the  full  day? 

A.    Yes. 

Q.     What  occurred  that  day? 

A.  Eva  Lee  told  us  that  there  was  going  to  l)e  a 
meeting  and  for  us  to  go  across  the  street  to  the 
building  across  the  street. 

Q.  And  what  time  of  day  was  it  that  Eva  Lee 
told  you  that,  to  the  best  of  your  recollection? 

A.  I  believe  it  was  at  four,  or  a  little  before  four 
she  told  us. 

Q.  And  when  you  say  ^His,"  who  are  you  refer- 
ring to? 

A.  Mary  Castino  and  myself.  We  were  both 
working  there. 
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Q.     What  did  you  do  then? 

A.     We  went  over  there. 

Q.     Did  you  punch  out  at  all? 

A.     I  don't  remember  pim.ching  out. 

Q.  And  you  say  you  ^Yent  over  there ;  where  did 
you  go  ? 

A.  Over  to  the  ])uilding  right  across  from  the 
cannery. 

Q.    Who  was  present  at  the  time? 

A.     Everybody. 

Q.     By  "everybody,"  who  are  you  referring  to? 

A.  The  night  shift  and  the  day  shift  and  Mr. 
Martini,  Mr.  Bondi,  people  that  were  in  the  office. 

Q.  And  when  you  refer  to  the  night  shift  and  the 
day  shift,  are  you  referring  to  the  employees  of  the 
night  shift  and  the  [1273]  day  shift?  A.     Yes. 

Q.  Tell  us  w^hat  occurred  at  that  time,  tell  us 
what  was  said  and  who  said  it. 

A.  Well,  Mr.  Bondi  talked  first  I  believe  and  he 
said  that  there  was  going  to  have  to  be  a  lay-off, 
and  he  thanked  eveiybody  for  working,  and  they 
hoped  everybody  would  come  back  next,  year,  and  he 
said  they  were  going  to  have  a  dinner  at  the  end  of 
the  season,  for  eveiybody  to  come,  and  then  some- 
body else  talked  or  read  the  list  or  something,  Mr. 
Martini  said  something,  and  then  they  read  a  list  of 
names  off  of  tlie  people  who  were  supposed  to  re- 
turn to  work  on  Monday. 

Q.     Was  your  name  read?  A.    Yes,  it  wns. 

Q.     Was  Gloria  Lindsay's  name  read? 

A.    No. 


Sc'hasto])()l  A})ple  (i rowers  T^nioji  709 

(Testimony  of  Gloi-ia  Loe  Do  Font.) 

Q.     Did  you  toll  Gloria  Lindsay  about  this  incept- 
ing? A.     Yes,  yes. 

Q.     Did  you  tell  her  her  name  was  not  read? 

A.     Yes. 

Q.     Did  you  go  to  woi-k  on  the   following  Mon- 
day? A.     Yes. 

Q.     How  did  you  get  to  work  on  that  day? 

A.     AVell,  Gloria  Lindsay  wanted  to  use  my  car, 
so  I  told  her  she'd  have  to  take  us  to  \vork.  [1274] 

Q.     Did  she  drive  you  out?  A.     Yes. 

Q.     ^AHiat  time  of  day  did  you  go  to  work  on 
that  day?  A.     Eight. 

Q.     Tell  us  what  you  did  when  you  got  there. 

A.     Put  my  apron  and  gloves  on,  punched  in. 

Q.     At  the  time  clock? 

A.    Yes.  Went  over  to  the  squirrel  cage. 

Q.    You  say  you  went  to  the  squin^el  cage? 

A.    Yes. 

Q.     Is  that  the  place  where  you  had  been  \vork- 
ing  ?  A.    Yes. 

Q.    Was  there  anything  unusual  about  your  at- 
tire on  that  day? 

A.    Yes,  I  had  my  Union  buttons  on. 

Q.    How  many  buttons  did  you  have  ? 

A.     Four. 

Q.    Where  were  they  ? 

A.     One  on  each  side  of  my  collar  and  one  on 
each  side  of  my  hat. 

Q.     Tell  us  what  occurred  at  that  time. 

A.    Well,  we  started  working,  and  then  Charlie 
came  by 
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Q.     Charlie  who? 

A.     I  l>elieve  his  name  is  Williams.  I'm  not  sure. 

Q.  What  position  did  he  have  with  the  Com- 
pany, to  your  knowledge  ? 

A.     Some  kind  of  a  boss.  [1275] 

Q.    And  you  say  he  came  by ;  where  did  he  come  ? 

A.  Well,  he  came  from  over  in  the  middle  of  the 
building.  I  don't  know  where  he  was  coming  from, 
but  he  came  right  by  me. 

Q.  All  right.  And  did  he  engage  in  any  conver- 
sation with  you  at  the  time  ?  A.     Yes. 

Q.  Was  anybody  else  present  who  engaged  in 
such  conversation?  A.     Pardon? 

Q.  Did  anybody  else  participate  in  the  conversa- 
tion? A.     No. 

Q.     Tell  us  what  was  said  and  who  said  it. 

A.  Charlie  Williams  asked  me  what  I  was  doing 
there,  and  I  said  I  was  working,  and  he  said,  "Well, 
you  are  not  supposed  to  be  here."  And  I  said, 
^^Well,  my  name  was  on  the  list  to  report,  to  work.^^ 
And  he  said,  "No,  it  wasn't."  And  I  said,  ^^It  was, 
too."  And  so  he  said,  ^^Well,  we  will  see  about  that,'^ 
and  he  turned  around  and  walked  upstairs. 

Q.  All  right.  You  say  he  turned  aromid  and 
talked  upstairs.  Did  you  obser\^e  hmi? 

A.     Yes,  I  was  watching  him. 

Q.     All  right.  Where  did  he  go? 

A.  He  went  up  to  the  office,  the  Superintend- 
ent's Office. 

Q.     "WTiere  is  the  Superintendent's  Office  located? 

A.     Right  up  the  stairs,  tlie  first  door  as  you  go 
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up  the  stairs,  and  it's  got  e^lass  around  it.  L127(>J 

Q.     It  lias  glass  aroiuid  it?  A.     Yes. 

Q.     ^riiat  is,  the  office?  A.    Yes. 

Q.     Can  yon  see  tlirongh  tJie  glass? 

A.    Yes. 

Q.  Approximately  how  far  away  from  yon  wai5 
the  office? 

A.  Well,  yon  had  to  go  over  a  litt-le  way,  then 
yon  had  to  go  npstaii-s.  It  wasn't  too  far. 

Q.     I  see.  Aiid  wliat  did  yon  observe? 

A.  Well,  he  talked  to  Ella  and  he  talked  to 
Dnckwortli,  bnt  I  don't  know  which  one  of  them  he 
talked  to  first,  and  I  saw  him  pick  up  a  piece  of 
paper  and  look  a.t  it.  Then  he  came  downstairs  and 
talked  to  either  Ella  or  Dnckworth,  whichever  one 
'he  hadn't  talked  to  already. 

Trial  Examiner:    That  is  Ella  Hen^erias? 

The  Witness :  Yes,  and  then  he  walked  l>ack  over 
to  me  and  said  that  he  was  sorry,  that  my  name 
was  on  the  list,  bnt  that  they  had  made  a  mistake, 
and  that  I  wasn't  supposed  to  have  been  there,  and 
he  said,  "Yon  will  have  to  punch  out  and  go  home.'^ 
I  said,  "If  I  have  to  punch  out  and  go  home,  you 
will  have  to  pay  me  for  reporting  to  work,"  and  he 
said,  ^^We  will  pay  you  for  two  hours,"  so  I  said, 
"Thank  you,"  and  I  punched  out  and  went  over  to 
the  office. 

Q.  Now,  did  you  see  Mr.  Martini  on  this  occa- 
sion? [1277] 

A.  I  didn't  see  him  right  then.  I  went  to  the 
office  and  asked  if  he  was  in  yet. 
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Q.     I  see.  Then  what  happened? 

A.  And  they  said  no,  and  so  then  I  went  and 
phoned  Gloria  Lindsay  and  told  her  to  come  back 
and  pick  me  up,  and  so  then  I  waited  inside,  and 
she  came  and  we  went  outside,  and  Mr.  Martini  was 
just  coming  in.  [1278] 

^f     *      -5^     -X-      * 

Q.  (By  Mr.  Magor) :  Now,  was  anybody  pres- 
ent with  you  at  the  time?  A.     Yes. 

Q.    Who  was  present? 

A.  Gloria  Lindsay  and  Ruthie  Deal,  or  some- 
thing  like  that. 

Q.  Did  Gloria  Lindsay  engage  in  tlie  conversa- 
tion? A.     No. 

Mr.  Berke:    Excuse  me  a  minute.  Can  I  get  the 
name  of  that  other  person?  [1279] 
(Answer  read.) 

Q.  (By  Mr.  Magor)  :  Did  Ruthie  Deal  or  some- 
thing engage  in  the  conversation?  A.     No. 

Q.     Do  you  recall  what  time  of  day  it  was? 

A.  Well,  it  might  have  been  nine  o'clock  by  then. 
I'm  not  sure. 

Q.  Will  you  now  relate  for  tis  today  the  conver- 
sation that  occurred  at  that  time  and  tell  us  what 
was  said  and  who  said  it. 

A.  I  told  Mr.  Martini  that  I  had  just  been  laid 
off  and  I  wanted  to  know  why  I  had  been  laid  off, 
and  he  said  that  he  didn't  know,  and  he  said,  ''Was 
your  name  on  th(^  list?"  and  I  said  ''Yes,  it  was.'^ 
I  said,  "I  came  to  work  and  they  told  me  that  they 
had  made  a  mistake,"  and  he  said  that  they — oh,  I 
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told  him  that  they  woi-c  liirini;*  othci*  ixH^pIc  in  tluTc 
rig'lit  now,  after  the\'  had  laid  \\w  off,  and  he  said 
he  didn't  know,  and  so  I  said  —  he  said  that  they 
were  laying'  people  off  in  accordance^  with  seniority. 
I  said,  w(^ll,  there's  people  that  woi-kcd  licrc  for 
three  and  four  years  that  werc^  laid  off  Ww  oilier 
day,  and  he  said,  well,  the  years  before  don't  coimt, 
it's  just  this  year,  and  I  said,  well,  I  came  to  work 
on  the  first  day  and  worked  this  year  and  he  said, 
well,  I  don't  know,  I  just  don't  know. 

Q.     Is  that  all  he  said  at  that  time  ? 

A.     That's  all  I  remember  him  saying.  [1280] 

Q.  On  October  the  19th,  1954,  the  National 
Labor  Relations  Board  held  an  election  at  the  Re- 
spondent's plant.  Did  you  vote  in  that  election? 

A.    Yes,  I  did. 

Q.     What,  if  anything,  happened  to  your  ballot? 

A.     It  was  challenged. 

Q.  Now,  after  that  date  that  you  have  related, 
the  day  that  you  last  talked  to  Mr.  IMartini, — Do 
you  recall  that  testimony?  A.    What? 

Q.  Do  you  recall  that  testimony  you  just  gave  a 
few  moments  ago  ?  A.    Yes. 

Q.  After  that,  did  you  ever  go  back  to  the  plant 
at  all?  A.    Yes. 

Q.     Do  you  recall  when  it  was? 

A.     After  I  voted? 

Q.    Yes. 

A.  Well,  I  took  my  apron  and  gloves  back,  but 
I  don't  remember  just  when  it  was. 
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Q.  How  long  was  it  after  the  date  of  the  elec- 
tion? 

A.     Oh,  mayl>e  three  weeks.  I  am  not  sure. 

Q.  I  see.  Did  you  get  paid  for  working  on  that 
day  ?  A.    Yes. 

Q.     And  was  that  on  that  occasion? 

A.     That  I  went  back  over  there?  [1281] 

Q.     Yes. 

A.  No,  I  believe  I  got  that  in  the  mail,  but  I 
didn't  get  it  right  away,  and  I  phoned  over  and 
asked  them  about  it,  and  then  they  mailed  it  to  me, 
I  think. 

Q.     And  for  how  many  hours  did  they  pay  you? 

A.     Two. 

Q.  You  say  you  brought  your  apron  and  gloves 
back?  A.    Yes. 

Q.     And  who  did  you  give  them  to  ? 

A.  Not  my  gloves,  my  hat;  my  apron  and  hat, 
I'm  sorry. 

Q.     Your  hat.  Who  did  you  give  them  to? 

A.     I  think  I  gave  them  to  Ella. 

Q.     Ella  Herrerias?  A.     Yes. 

Q.     Any  conversation  occur  at  the  time? 

A.     She  just  asked  me  how  I  was. 

Q.  Now,  I  may  have  asked  you  this  question;  if 
so,  why, 

On  this  date  of  the  meeting,  on  October  the  15th, 
yoai  say  Gloria  Lindsay's  name  was  not  read? 

A.     Not  read. 

Q.     Did  you  tell  her  her  name  was  not  read? 

A.     Yes.  [1282] 
»  *  ^f  ■)(•  * 
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Q.  (By  Mr.  Berke) :  AVliat  timo  did  you  c^o  out 
to  Sagu  on  the  morning  oi*  Monday,  October  the 
18tli? 

A.  I  believe  it  was  at — What  time  did  I  go  there 
or 

Q.     Yes,  what  timo  did  you  go  tliere  ? 

A.     or  what  time  did  T  start  work?  I  don't 

know. 

Q.  You  haven't  any  idea?  You  are  shnigging 
your  slioulders.  By  that  you  mean  no? 

A.     I  don't  know  what  time  I  ai-rived  there,  no. 

Q.  All  i^ght.  When  you  arrived  there,  what  did 
you  do? 

A.  I  went  inside  and  put  my  apron  and  gloves 
on  and  pvmched  in  and  went  over  and  stood  at  the 
squirrel  cage. 

Q.  There  was  a  card  in  the  rack  for  you,  was 
there?  A.     Yes.  [1284] 

Q.    With  your  name  on  it?  A.     Yes. 

Q.     What  time  did  you  punch  in? 

A.     It  was  probably  five  minutes  to  eight. 

Q.     Five  minutes  to  eight?  A.     Probably. 

Q.     The  starting  hours  were  what  at  that  time? 

A.     I  believe  they  were  from  eight  to  five. 

Q.  Then,  after  your  discussion  mth  Mr.  Wil- 
liams, did  you  pimch  out?  A.    Yes. 

Q.    What  time  did  you  punch  out? 

A.     I  don't  know. 

Q.    Approximately  ? 

A.    Well,  I'd  only  been  working  for  a  little  bit. 
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Q.     How  much  is  a  little  bit? 

A.     Maybe  ten  minutes. 

Q.  So  you  punched  out  shortly  after  eight 
o'clock  that  moniing? 

A.     As  far  as  I  remember. 

Q.  Now.  you  were  asked  by  Mr.  ilagor  whether 
there  was  anything  miusual  about  your  attire  on 
that  morning,  and  you  said  you  had  four  buttons  on, 
is  that  coiTect  ?  A.    Yes. 

Q.  Did  I  misimderstand  you — and  collect  me  if 
I  did  —  that  shortly  before  October  15th  vou  had 
AYorn  four  Imttons,  one  on  [12&)]  each  side  of  your 
hat  and  on  your  apron? 

A.     Before  the  15th,  did  you  say  ? 

Q.    Yes.  A.    Yes. 

Q.  So  that  you  had  the  same  nmnl^er  of  buttons 
on  Monday,  October  the  18th,  as  you  had  had  on 
prior  to  October  the  15th  ?  A.    Yes. 

Q.  Is  that  the  only  thing  that  was  mnisual  alx>ut 
your  attire  on  Monday,  October  the  18th? 

A.    Yes. 

Q.  You  wore  the  same  buttons,  that  is,  the  same 
four  buttons  on  October  the  18th  that  you  wore 
prior  to  October  the  15th?  A.     Yes.  [1286] 

*    *    *    *    -x- 

Q.  Xow,  going  to  the  conversation  you  say  that 
you  had  vrith  Mr.  Martini  a]x)ut  a  day  or  two  after 
August  the  4th,  tliat  ^\'us  the  time,  wasn't  it,  tliat 
you  mentioned,  a  day  or  two  after  August  the  4th 
was  the  first  conversation  you  liad  with  liiui? 

A.    Yes. 
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Q.  What  was  it  that  you  siiid  alnnit  s^clliii.ij:  .-m 
iuiuual  increase?  A.     Gettinc:  wliat? 

Q.    An  annual  increase. 

A.     Was  that  what  I  said? 

Q.     Yes.  A.     That  Mr.  MaHini  s^iid. 

Q.  Well,  what  was  it?  Did  I  understand  you  to 
say  that  you  [1287]  said 

A.  We'd  receive  an  increase  in  wages  each  year, 
yes.  Mr.  Martini  said  that  they  received  a  rec^ular 
increase  in  wages  every  year. 

Q.     Had  you  asked  him  about  the  wage  increase  ? 

A.    No. 

Q.  What  did  you  say  to  him  then,  when  he  said 
that? 

A.  I  said  yes,  we'll  get  a  whole  dollar  an  hour 
next  year. 

Q.     You  said  that?  A.    Yes. 

Q.    And  what  did  he  say  in  response  to  that? 

A.     He  said,  yes,  you  probably  will. 

Q.  And  then,  was  it  after  that  that  you  asked 
him  if  he  was  going  to  close  down  the  plant? 

A.    As  far  as  I  remember,  it  was. 

Q.  It  was  you  that  asked  him  that,  or  was  it 
G-loria  Lindsay  that  asked  him? 

A.     I  don't  remember. 

Q.     One  of  the  two  of  you  asked  hun? 

A.    We  were  both — all  talking. 

Q.    Well,  one  of  the  tsvo  of  you  asked  him  that 

question?  A.     Yes.  [1288] 

*  *  -jt  *  * 

Q.    All  right.  Now,  on  the  occasion  of  your  con- 
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versation  with  Mr.  Beavers,  can  you  tell  us  alx)ut 

when  that  took  place? 

A.    When  the  conversation  took  place? 

Q.    Yes. 

A.  It  w^as  the  end  of  July,  or  aroimd  the  1st  or 
2nd  of  August  sometime. 

Q.  And  that  was  about  two  weeks  after  you  had 
gone  to  work  [1289]  there?  A.    Yes. 

Q.  And  you  had  known  Mr.  Beavers  for  several 
years,  had  you? 

A.  I  had  w^orked  imder  hmi  for  either  tw^o  or 
three  years  at  Manzana. 

Q.     I  see.  AATiere  is  Manzana  located? 

A.  Well,  it  is  out  at  Graton,  just  a  little  ways 
from  Graton.  Green  Valley  Road,  I  think  is  the 
name  of  the  road. 

Q.  That  is  just  a  few  miles  from  Molino,  isn't 
it?  A.    Yes. 

Q.  How  long  was  Mr.  Beavers  Superintendent 
at  Sagu,  or  Molino,  if  you  recall? 

A.     I  don't  remember  exactly  how  long. 

Q.     Just  for  a  short  period  ? 

A.  Well,  I  couldn't  say  for  sure.  It  wasn't  too 
long,  but  it  was  more  than  a  month,  as  far  as  I 
can  remember. 

Q.  As  far  as  you  recall,  he  wasn't  Superintend- 
ent at  Sagu  or  Molino  for  more  than  a  month,  is 
that  right? 

A.  Well,  ho  was  there  at  least  a  month,  but  I 
couldn't  say  for  sure  how  long. 

Q.     And  this  reference  that  you  say  he  made  to 
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black-hailing',  that  ^vas  in  roTincM'lion  with  work  at 
Manzana,  was  it?  A.     ^\^^. 

Q.  G-omg  hack  to  the  meeting*  at  tlie  wareliouse 
on  October  15th,  you  say  Mr.  13ondi  spoke  first? 

A.     As  far  as  I  renieml>er,  ho  did. 

Q.     And  tJien  do  you  recall  who  spoke  aft-er  him? 

A.  I  know  somebody  spoke.  I  don't  remember  if 
it  was  Mr.  IMai-tini  or  somebody  else. 

Q.  I  see.  Do  you  reciill  whether  Mr.  Bondi,  in 
speaking,  read  a  letter? 

A.  I  don't  remember.  I  think  Mr.  Martini  read 
the  letter.  I'm  not  sure. 

Q.  Not  sure.  Don't  know  whether  Mr.  Martini 
spoke  after  Mr.  Bondi,  or  did  he  speak  last? 

A.  I  said  I  don't  remember  if  it  was  the  other 
man  or  Mr.  Martini  that  spoke  after  him.  [1291] 

*     #     -H-     *     * 

Trial  Examiner:  Did  you  get  a  wage  increase  in. 
1954? 

The  Witness :    Yes. 

Trial  Examiner:    When  did  you  get  that? 

The  Witness:  Well,  every  year  we  get  a  five  cent 
raise,  so  it  must  have  been  right  at  the  beginning 
of  the  season. 

Trial  Examiner:    Had  you  worked  there  before? 

The  Witness:  No,  but  I  worked  at  Manzana'g 
Cannery  before  for  three  years,  I  think  it  was, 
either  two  or  three ;  I  started  out  at  eighty  cents  an 
hour,  the  next  year  I  got  eighty-five,  the  next  year 
ninety,  and  then  ninety-five. 
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Trial  Examiner:  Well,  in  1954,  at  the  beginning 
of  the  season,  what  were  you  getting? 

The  Witness:  I  think  I  was  getting  ninety-five, 
as  far  as  I  can  remember. 

Trial  Examiner:  Then,  if  you  got  an  increase 
during  that  year,  you  were  raised  to  one  dollar, 
were  you? 

The  Witness:  No,  I  think  we  started  out  at 
ninety-five  cents.  We  got  the  increase  before  we 
started  working,  usually. 

Trial  Examiner:  Well,  you  don't  remember, 
then,  when  you  did  get  the  increase  ? 

The  Witness:  As  far  as  I  remember,  it  was  be- 
fore we  started  working.  [1293] 

*  •«•  *  *  * 

JOHN  FIORI  GREGOEI 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 

testified  as  follows:  [1312] 

*  *  *  *  4t 

Cross  Examination 

Q.  (By  Mr.  Berke) :  Mr.  Gregori,  were  you 
last  year  an  officer  of  the  SebastoiK)l  Apple  Growers 
Union  ?  A.     No. 

Q.  Were  you  a  member  of  the  Board  of  Direc- 
tors of  that  organization?  A.     No. 

Q.    Were  you  an  (employee  of  that  organization? 

A.     No,  no. 

Q.     Are  you  an  officer  this  year?  A.     No. 

Q.     Are  you  a  Director  this  year?  A.     No. 

Q.     Are  you  an  e^nployee?  A.    No.  [1313] 
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Q.  (By  ]\Ir.  BerkcO  :  ^fr.  Givgori,  do  yoii  know 
a  Mrs.  Marie  Tripp  ?  A.    Yes. 

*  *      -K-      *      -K- 

Q.  (By  Mr.  Berke)  :  Did  you  know  lici-  when 
she  worked  for  the  [1315]  Sebastopol  Ap])le  Cli-o\v- 
ers  Union?  A.    Yes. 

Q.  Did  you  ever  liav(^  a  conversation  with  hci-  in 
which  you  told  her  that  S(»l)astopol  A])])l(*  Orowci-s 
Union  were  taking  apples  to  the  Sebastopol  Co-op- 
erative CaJinery  as  fast  as  they  can  so  as  to  clear 
out  the  warehouse,  and  if  the  Union  got  iu  they 
would  shut  down  the  cannery  ?  A.     No. 

Q.  Did  you  make  any  statement  in  substance  or 
effect  along  those  lines  to  her  ?  A.     No. 

Q.  Did  you  haul  any  apples  for  Sebastopol 
Apple  Growers  Union  last  year?  A.    Yes. 

Q.     Where  did  you  take  those  apples  to  ? 

A.     I  took  them  to  the  co-op  driers. 

Q.     The  co-op  driers?  A.     Yes.  [1316] 

*  *      -X-      -Sf      * 

Q.  And  will  you  tell  us,  if  you  know,  why  apples 
were  being  sent  to  the  Sebastopol  Co-operative 
driers? 

A.  Well,  the  few  that  I  hauled  there  was  a\A'ful 
bad,  and  they  were  just  about  all  rotten. 

Q.  When  you  say  ^^ awful  bad,"  describe  the  con- 
dition of  them. 

A.  Well,  the  apples  were  not  any  good  for  any 
use  at  all. 

Q.     They  couldn't  be  sold  as  fresh  fniit? 

A.     No,  absolutely.  [1318] 
*  »  *  *  » 
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GEORGE  LAWREXCE  SILVA 

a  witness  called  by  and  on  l^elialf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Trial  Examiner:  Will  you  state  your  full  name, 
please  ? 

The  Witness:    George  Lawrence  Silva. 

Trial  Examiner :  Do  you  si)ell  your  name  Avith  a 
"w''  or  a  ^^i" — Lawrence? 

The  Witness:    "W.'^ 

Trial  Examiner :    And  your  home  address  ? 

The  Witness:    660  Britton  Street,  Sebastopol. 

Trial  Examiner:    That  is  Sebastopol,  California? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Karasick) :  Mr.  Silva,  did  you  ever 
work  for  Sebastopol  Apple  Growers  L'nion? 

A.     Yes,  I  have. 

Q.     When  did  you  begin  working  there? 

A.     1951. 

Q.     What  was  your  job  at  that  time? 

A.     Fork-lift  driver,  cold  storage.  [1341] 

Q.  You  remained  at  the  Company  until  what 
time,  what  year?  A.     May,  '54. 

Q.     And  were  you  discharged,  or  did  you  quit? 

A.     I  quit. 

Q.     Xow,  it  was  a  voluntaiy  quit  on  your  part? 

A.    Yes. 

Q.     And  you  are  now  employed  elsewhere  ? 

A.    Yes. 
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Q.  Now,  in  1952,  did  you  have  the  same  or  a 
different  job  than  you  liad  \\\  VXA  ? 

A.     Diff'erent  job. 

Q.    What  was  yonr  jol)  in  1952? 

A.     Plant  Superintendent. 

Q.  And  w^hen  were  yon  made  Plant  Sux>erin- 
tendent?  A.    April,  T>2. 

Q.  And  how  long  did  yon  hold  tiie  job  of  Plant 
Superintendent?  A.     Till  May  of  '54. 

Q.     Until  you  left?  A.     Until  I  left. 

Q.  As  Plant  Snperintendent,  what  did  you  have 
jurisdiction  over? 

A.  Over  the  cannery,  the  cold  storage  and  the 
warehouses. 

Q.  In  1952,  do  you  recall  a  time  when  the  Com- 
pany reduced  operations  to  one  shift? 

A.     Yes.  [1342] 

Q.     It  had  two  shifts  up  to  then,  a  day  and  a 

night  shift,  is  that  correct?  A.    Yes.  [1343] 

***** 

Q.  (By  Mr.  Karasick)  :  Do  you  recall  that  the 
plant  reduced  operations  to  one  shift  in  1952  ? 

A.    Yes. 

Q.  Now,  when  that  was  done,  under  whose  su- 
pervision was  the  reduction  accomplished? 

A.     Under  my  supervision. 

Q.  And  how^  did  you  reduce  to  one  shift  at  that 
time?  In  what  manner? 

Mr.  Berke:  Just  a  moment.  I  object  to  that  as 
not  proper  evidence  at  this  part  of  the  case. 

Trial  Examiner:     Overruled. 
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Mr.  Karasick ;    You  may  answer. 

A.    We  laid  off  the  night  shift. 

Q.  (By  Mr.  Karasick)  :  Now,  in  1953,  do  you 
recall  that  there  was  a  day  and  a  night  shift  during 
that  season?  A.     Yes. 

Q.  Before  the  total  shutdown  of  production  op^ 
erations  that  season,  did  the  Company  also  reduce 
to  one  shift?  A.     Yes. 

Mr.  Berke:    Same  objection.  [1344] 

Trial  Examiner:    Overiniled. 

Q.  (By  Mr.  Karasick)  :  At  that  time  was  the 
reduction  to  one  shift  under  your  supervision  ? 

A.     Yes. 

Q.  As  superintendent.  How  was  the  reduction 
accomplished  at  that  time,  in  what  manner? 

Mr.  Berke:    Same  objection. 

Trial  Examiner:    Overruled. 

A.     The  night  shift  was  laid  off. 

Q.  (By  Mr.  Karasick)  :  Did  you  lay  any  of  the 
day  shift  off  in  1952?  A.     No. 

Q.  Did  you  lay — and  I'm  talking  about  the  time 
when  the  reduction  to  the  shift  occurs,  you  under- 
stand. A.    Yes,  I  understand. 

Q.     With  reference  to  1953,  the  same  question. 

A.     Yes. 

Q.     Did  you  lay  any  of  the  day  shift  off  in  1953? 

A.    No. 

Q.     At  the  time  the  two  shifts  were  reduced  ? 

A.     No.  [1345] 

*     -X-     -X-     -X-     -x- 
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Cross  Exaini nation 


*  *  *  * 


Q.  (By  Mr.  Borkc) :  You  say  tiiat  in  11)52, 
when  the  Sel)astopol  Apple  Growers  ITiiioii  wmt 
from  two  sliifts  to  one  shift,  only  Ihe  iiiuiii  sliift 
was  laid  off?  A.    Yes. 

Q.  No  one  from  tlie  nic^ht  shift  was  i)ii1  on  the 
single  shift?  A.     Yes,  they  were. 

Q.  They  were?  So  then  eveiybody  on  the  night 
shift  was  not  laid  off,  is  that  correct? 

Mr.  Karasick:    Object.  That  is  argumentative. 

Trial  Examiner:    No,  overruled. 

A.  We  used  what  we  could  from  the  night  shift 
on  tJie  day  shift. 

Q.  (By  Mr.  Berke)  :  Yes,  and  was  the  same 
thing  true  in  1953  ?  A.    Yes,  yes. 

Q.  That  is,  you  took  people  from  the  night  shift 
and  put  them  on  the  single  or  day  shift,  as  you 
call  it?  A.    Yes,  yes. 

Q.  And  you  did  that,  isn't  it  true,  Mr.  Silva,  in 
both  years  if  the  people  on  the  night  shift  wanted  to 
work  on  that  day  shift,  is  that  right? 

A.     Would  you  give  me  that  question  again? 

Mr.  Berke:    Yes.  Would  yon  read  it. 
(Qnestion  read.) 

The  Witness:    I  don't  understand  the  question. 

Q.  (By  Mr.  Berke)  :  AYell,  let  me  put  it  to  you 
this  way:  Weren't  there  some  people  on  the  night 
shift  when  you  went  to  the  single  shift,  both  in  1952 
and  1953,  who  did  not  want  to  work  for  some  reason 
or  other  on  the  so-called  day  shift,  the  single  shift? 

A.    Yes,  there  were  several. 
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Q.     I  see.  You  used  people  on  the  night  shift  who 

did  want  to  work  ? 

A.    Yes,  we  did,  if  we  could  use  them. 

Q.     Yes,  and  you  did  use  them,  didn't  you? 

A.     Yes.  [1349] 
*  *  *  *  * 

Q.     250.  Now,  did  they  have  two  shifts  in  1951, 
do  you  remember?  A.     No.  [1352] 

•?f      4t      -Jf      *      -X- 

Redirect  Examination  *  *  *  *  ^ 
'Q.  (By  Mr.  Karasick)  :  At  the  time  of  the  re- 
duction to  one  shift,  night  shift  employees  who 
wanted  to  continue  working  were  used  on  the  day 
shift  only  to  the  extent  that  you  had  vacancies  on  the 
day  shift,  isn't  that  so?  A.     Yes. 

'Q.     The  mere  desire  of  a  night  shift  employee  to 
continue  working  wouldn't  make  you  create  a  job 
on  the  day  shift  for  them,  would  it? 
A.     No.  [1357] 

•X-     *      *     *      * 

CARMELITA  MONTAFI 

a  A\ntness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination  [1358] 

^(-  •*  *  *  * 

Q.     (By  Mr.Karasick) :    Did  you  ever  work  for 
Sebastopol  Apple  Growers  Union?  A.    Yes. 

Q.     When  did  you  begin  work  there  ? 
A.     Began  the  season  of  1952. 
Q.     And  what  was  your  job  at  tJiat  time? 
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A.     Triimncn'-iicHOcM*. 

Q.  AYorkcnl  in  tlu'  production  end  oC  tJie  can- 
nery ?  A.     Yes. 

Q.     In  1953,  did  yon  also  woi-k  at  the  Company? 

A.    Yes. 

Q.  Was  your  jo]>  IIk^  same  or  different  dnrin.c^ 
that  1953  season?  A.     T  was  W<hw  lady,  1953. 

Q.  And,  to  the  Ix^st  of  yonr  recollection,  when 
were  yon  made  floor  lady  that  year? 

A.     Beginning  of  the  season  of  1953. 

Q.  Did  you  continue  to  work  for  all  of  that 
season  ?  A.     Yes. 

Q.  Were  yon  there  as  a  floor  lady  at  the  time 
the  Company  reduced — Strike  that  question. 

During  the  1953  season,  did  the  Company  have  a 
day  and  a  [1359]  night  shift?  A.     Yes. 

Q.  Towards  the  end  of  the  season,  did  tJie  Com- 
pany reduce  operations  to  one  shift?  A.     Yes. 

Q.  Were  you  there  as  floor  lady  at  the  time  that 
happened  ?  A.     Yes. 

Q.  Will  you  tell  the  Examiner  which  employees 
were  laid  off  at  that  time;  how  did  you  choose  the 
employees  who  would  be  laid  off? 

A.  Well,  Mrs.  Herreiias,  Ella  Herrerias,  chose 
the  w^omen  she  wanted  from  the  night,  for  me  to  put 
on  the  day,  and  I  took — I  put  on  what  room  I  had, 
as  many  girls  as  I  had  room  for. 

Q.  Now,  mil  you  tiy  to  talk  a  little  more  slowly, 
please.  A.    Yes. 

Q.  Thank  you.  Were  any  employees  on  the  day 
shift  laid  off  at  that  time?  A.     No. 
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Q.  Employees  on  the  night  shift,  however,  were ; 
is  that  right?  A.     Yes. 

Q.  There  were  vacancies  on  the  day  shift,  and 
they  were  filled  in  ^dtli  night  shift  employees,  is 
that  the  way  it  was  done?  A.    Yes.  [1360] 

■Jt      *      *     -5^      * 

Cross  Examination     *  *  *  *  ^ 

Q.     (By  Mr.  Berke)  :     Xow,   in  1953,  you  say, 

when  they  reduced  from  two  shifts  to  one  shift  that 

Mrs.  Herrerias  chose  the  women  she  wanted  to  go 

on  that  one  shift?  A.     From  her  night  shift. 

Q.     She — Mrs.  Herreiias  was  the  floor  lady  on 

the  night  shift  at  the  time?  A.    Yes.  [1364] 

*  *  *  *  * 

JOANXE  SCmVAETZ 

a  witness  called  by  and  on  behalf  of  the  Greneral 
Coimsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

^      *      *      ^      ¥r 

Q.  (By  Mr.  Magor)  :  You  say  your  name  at 
the  present  time  is  Joanne  Schwartz? 

A.    Yes. 

Q.     Your  maiden  name  was  Joanne  Chames? 

A.     Yes.  [1368] 

Q.    Were  you  married  at  the  time — Stnke  that. 

Were  you  ever  employed  by  Se]:)astopol  Apple 
Growers  Union  ?  A.     Yes. 

Q.     Do  you  recall  when  you  were  fii^st  em]iloyed? 

A.     It  was  about  the  end  of  July. 

Q.     Of  what  year?  A.     '54. 
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Q.  At  tlio  tinu*  tluit.  you  wci-c  workiuu"  I'ov  IIk? 
Company,  were  you  inarrii'cl  at  tli.il  iwwr  ! 

A.     No. 

Q.  Dui'iii*;'  ilie  lime  thai  yoii  woi-kcd  Cor  S(4)asr- 
to])ol  A]>ple  Growers  Union,  did  \'ou  ever  si^^i  a 
Union  authorization  card?  A.     Yes. 

Q.    Do  you  recall  when  it  was?  A.     No. 

Q.  HoAV  lonp^  was  it  after  you  went  to  work  for 
the  Com]>any,  approximately? 

A.     Oh,  al)out  three  weeks,  I  ^uess.  [1369] 

■K-     -Jf      *     -X-      * 

Q.  Did  you  work  a  full  shift  all  the  time  you 
Avere  Avorking  for  the  Company? 

A.    Yes,  until  school  started. 

Q.  Do  you  recall  when  school  started,  to  the  best 
of  your  recollection? 

A.     I  think  it  was  the  15th  of  Sexitember. 

Q.     1954?  A.    Yes.  [1370] 

*     *      -X-     -Jf      * 

Q.  And  were  you  ever  present  at  any  time — or, 
strike  that. 

Were  you  ever  present  during  any  conversation 
at  which  Mr.  Martini  was  present,  when  Mrs.  Sto- 
rey's name  was  mentioned? 

A.     Yes,  there  was  one  day  in  the  office. 

Q.     Do  you  recall  when  that  was? 

A.     Well,  I  think  it  was  a  Saturday. 

Q.     And  was  this  before  or  after  school  started? 

A.     This  was  after  school  started. 

Q.  How  long  after  school  started,  to  the  best  of 
your  recollection? 
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A.     Oh,  about  a  week  and  a  half,  I  guess. 

Q.     And  you  say  you  were  in  the  office? 

A.     Yes. 

Q.     AAHiat  office  was  that? 

A.     The  main  office,  the  big  office. 

Q.     Of  the  Company?  A.    Yes. 

Q.     Do  you  recall  what  time  of  day  it  was? 

A.     It  was  in  the  afternoon,  after  lunchtime. 

Q.     Was  anybody  else  wdth  you  at  the  time? 

A.    Yes,  Eloise  was. 

Q.     Eloise  who?  [1371]  A.    Mounger. 

Q.     Was  anybody  else  present  in  the  office? 

A.     Well,  just  the  help. 

Q.  Do  you  recall  who  they  were,  or  what  their 
names  were? 

A.  I  know  there  was  a  little  dark  girl  and  a 
white-haired  man  and  a  guy  they  called  Baldy,  the 
timekeeper,  and  I  guess  —  I  think  there's  another 
lady,  too. 

Q.     I  see.  Where  were  you  and  Eloise  standing? 

A.  Well,  we  were  standing  just  as  you  go  in, 
there's  a  desk  there,  you  know. 

Q.    I  see. 

A.     We  were  standing,  talking  to  the  lady. 

Q.     Did  you  see  Mr.  Martini  at  the  time? 

A.     No. 

Q.     Did  he  come  in  the  office  at  all? 

A.    Yes. 

Q.  Will  you  describe  what  happened  and  what 
was  said? 

A.     Well,  he  came  in  and  he  was  real  mad. 
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Q.     Who  was  real  mad?  A.    Mr.  Martini. 

Mr.  Berk(^:  Now  just  a  momx^nt.  T  move  lliat  hi) 
stricken. 

The  Witness:    He  was  real  mad 

Trial  Examiner :    Just  a  minute. 

The  Witness :    He  was  angry. 

Trial  Examiner:  Strike  that,  and  ask  foi-  the 
usual  indicia.  [1372] 

Mr.  Mag'or:    Surely. 

Q.  (By  Mr.  Magor)  :  Describe  how  he  looked 
and  what  he  did. 

A.     O.K.  He  was  real  angry  and  curt. 

Mr.  Berke :    I  move  that  be  stricken. 

Trial  Examiner:  Well,  I  will  sti-ike  the  answer. 
What  Counsel  is  asking  for  is  those  indications  of 
anger  which  you  would  normally  recognize,  if  there 
were  any.  How  did  you  know  he  was  angry,  in 
other  words? 

The  Witness:    Well,  he  swore. 

Trial  Examiner:    Is  that  the  only  thing? 

The  Witness :  Well,  when  they  act  mad,  I  guess 
— I  just  can  tell  when  they  are  mad.  I  mean,  I  don't 
know  what  you  want  me  to  say,  but 

Trial  Examiner:    Well,  am  I  mad? 

The  Witness:    No,  he  is. 

Mr.  Berke:  I  am?  Well,  on  the  basis  of  that,  I 
think  we  ought  to  disqualify  the  ^vitness,  because 
internally  I  was  chuckling. 

Mr.  Karasick:  I  think  the  girl  deserves  a  silver 
star. 
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Trial  Examiner:  I  ^x\\\  turn  it  back  to  you,  Mr. 
Magor. 

Mr.  Masror:    Surelv. 

Q.  (By  Mr.  Magor) :  Would  you  describe  his 
voice  as  he  spoke  ?  A.    Well,  it  was  harsh. 

Q.  TTas  he  talking  in  a  nonnal  tone  of  voice  or 
othel'^vise?  A.     No.  [1373] 

Mr.  Berke:  Just  a  moment.  I  object  to  that. 
^Hiat  is  Mr.  Martini^s  nomial  tone  of  voice? 

Trial  Examiner:    Well, 

Mr.  Berke:  It  calls  for  an  opinion  and  conclu- 
sion. 

Trial  Examiner:  I  suppose  that  means  the 
speaking  voice,  nonnal  speaking  voice. 

Mr.  Berke :  "Wliat  is  a  nonnal  speaking  voice  for 
an  individual?  We  don't  all  speak  in  the  same  tone. 

Trial  Examiner:  The  one  that  we  have  heai'd 
here. 

Mr.  Berke:    Was  she  present? 

Trial  Examiner:  I  will  permit  it.  I  think  that's 
within  the  proper  range.  You  may  answer. 

The  Witness:  And  he  was  —  he  swore,  and  he 
said  that  he  was  sick  and  tired  of  eveiyone  telling 
him  what  to  do  and  that  he  was  going  to  get  rid  of 
Mrs.  Storey  because  she  talked  too  much  alx)ut  the 
Union  and  it  wasn't  good. 

Q.  (By  Mr.  Magor)  :  "Wliat  else  was  said,  if 
an\i:hing?  A.     I  guess  that  was  all. 

Q.    Vnmt  did  you  do  then  ? 

A.  We  left,  aiid  then  wo  woiit  l^ack  to  the  can- 
nerv. 
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Q.     Did  you  talk  to  Edna  Hardin  a1  tlinl  lime? 

A.     Yes,  I  asked  her 

Q.  Where  were  you  talkin,<;'?  Just,  a  minulc  Just 
wait  a  minuter  You  say  you  did  talk  to  Edna  Har- 
din? A.    Yes.  [1374] 

Q.     Where  were  you  talkini^  to  lier? 

A.     In  tlie  eanneiy. 

Q.     Was  anyone  else  present  at  the  time? 

A.    No. 

Q.  How  long  was  it  after  yoTi  left  the  office  that 
you  talked  to  Edna  Hardin,  that  you  were  talking 
to  Edna  Hardin,  approximately? 

A.     Oh,  I  guess  about  ten  minutes. 

Q.  Will  you  tell  us  now,  to  the  best  of  your  rec- 
ollection today,  what  was  said  at  that  time,  what 
you  said  and  what  she  said  ? 

A.  Well,  I  asked  Edna  if  Mrs.  Storey  was  fired, 
and  she  said  yes,  she'd  been  fired,  and  I  asked  her 
why  and  she  said,  well,  they  couldn't  have  that  kind 
of  people  around  that  talk  about  the  Union  all  the 
time. 

Q.    Was  anything  else  said,  to  your  recollection? 

A.    No. 

Q.  Were  you  ever  present  at  any  time,  Mrs. 
Schwartz,  when  the  equipment  about  the  slicer  was 
discussed  with  Mr.  Martini?  A.     Yes. 

Q.    Do  you  recall  when  that  was? 

A.     Well,  something  they  put  in  wi^ong. 

Q.     Do  you  remember  when  it  was? 

A.     Oh,  it  w^as  in  the  middle  of  the  week. 

Q.     And  do  you  recall  what  month  it  was?  [1375] 
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'A.    Well,  it  was  after — no. 

Q.  ^Y\l3it  was  the  last  day  on  which  you  worked 
for  the  Company,  if  yon  recall? 

A.  Well,  it  was  about  hvo  weeks  after  school 
started. 

Q.  Well,  in  relation  to  that,  do  you  recall  now 
when  this  conversation  was  concerning  the  equip- 
ment on  the  slicer? 

A.    Well,  it  was  after  school  started. 

Q.  It  was  after  school  started.  Where  were  you 
at  the  time? 

A.  Well,  I  was  working  mth  this  lady,  Eleanor, 
with  her  on  the  slicer. 

Q.     And  do  you  know  Eleanor ^s  last  name? 

A.     No. 

Q.     Was  she  an  employee  of  the  Company? 

A.    Yes. 

Q.     Do  you  recall  what  time  of  day  it  was? 

A.     It  was  in  the  afternoon. 

Q.  And  you  say  you  were  working — Were  you 
working  on  the  slicer  at  the  time? 

A.  Well,  it's  not  the  slicer,  it's  that  belt  tliat 
goes  up  into  the  big  kettles. 

Q.     I  see.  T\Tiat  was  that  belt  used  for? 

A.  W(4],  I  guess  it's — we  have  to  pick  out  the 
little  chips  in  it. 

Q.     Was  til  ere  anything  wrong  with  it? 

A.  Well,  the  screen  wasn't  letting  the  chips  fall 
out.  [1376] 

Q.     The  screen  wasn't  what? 

A.    Letting  the  chips  fall  out. 
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Q.     Out  of  what? 

A.     Out  of  tJie  a])pl(^  slices. 

Q.     I  see.  And  what  chii)s  are  you  refei-ring*  to? 

A.  Oh,  just  like  little  pieces  of  core  and  little 
pieces  of  apples  that  aren't  supposed  to  go  in  the 
applesauce. 

Q.  Was  there  any  conversation  with  Mr.  Martini 
with,  respect  to  this? 

A.  Well,  she  told  —  Eleanor  told  Mr.  Martini 
that- 

Mr.  Berke :    Wait  a  miiuite. 

A.     (Continuing) :      the    screen    had    to    l)e 

changed. 

Mr.  Berke:  Now,  wait  a  minute.  No  foundation 
laid  to  show  Mr.  Martini  was  present,  and  who  else 
was  present. 

Trial  Examiner :  Inquire  a  little  f mother  on  that, 
Mr.  Magor. 

Q.  (By  Mr.  Magor)  :  Was  Mr.  Martini  present 
at  the  time?  A.    Yes. 

Q.    Were  you  present?  A.    Yes. 

Q.    Was  Eleanor  present?  A.     Yes. 

Q.     Was  anybody  else  present  at  the  time? 

A.  The  rest  of  the  girls  that  worked  on  the 
slicer. 

Q.     Did  they  engage  in  the  conversation?  [1377] 

A.     No,  they  just  listened. 

Q.  Do  you  recall  who  these  girls  were,  their 
names?  A.    No. 

Q.  Will  you  tell  us  now,  to  the  best  of  your  rec- 
ollection today,  what  was  said  and  who  said  it? 
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A.  Well,  she  told  htm  that  the  screen  had  to  be 
changed,  and  he  said  he  couldn^t  stop  everything 
and  change  it,  but  he  would  change  it,  and  that  was 
about  in  the  middle  of  the  week,  and  they  didn't  get 
around  to  changing  it  until  Saturday. 

Mr.  Berke:  I  move  the  last  part  be  stricken  as 
not  responsive. 

Trial  Examiner:    Sustained,  granted. 

Q.     (By  Mr.  Magor)  :    Was  the  screen  changed? 

A.    Yes. 

Q.  When  was  it  changed,  after  this  conversation 
with  Mr.  Martini  ?  A.     On  a  Saturday. 

Q.  How  many  days  later  was  it,  after  Eleanor 
had  told  him  about  the  screen  ? 

A.     It  was  about  three  days. 

Q.  Were  you  working  for  the  Company  at  the 
time  a  lay-off  occurred  on  October  15th,  1954? 

A.    Yes. 

Q.    Was  there  a  meeting  held  at  that  time  ? 

A.  Well,  just  before  quitting  time — well,  we  met 
in — I  [1378]  guess  in  the  warehouse  it  was. 

Q.    Was  your  name  called  to  go  back  to  work? 

A.     Yes.  [1379] 

■K-      -X-      *      4f      * 

Cross  Examination 

Q.  (By  Mr.  Berke) :  When  was  it  that  you 
were  in  Mr.  Martini's  office,  when  you  heard  this 
conversation  about  Mrs.  Storey? 

A.     It  was  on  a  Saturday  afternoon. 

Q.    What  month?  A.    In  Septeml>er. 
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Q.  Well,  when  in  Se])teinl)ei',  could  you  tell  us 
the  date  more  precisely? 

A.  Well,  it  was  abont,  I  guess,  about  llu^  2()tJi  or 
something — aromid  the  20th  of  Septem))cr. 

:Q.     And  you  were  in  Mr.  Martini's  office? 

A.     Well,  the  main  office  I  was  in.  [liWO] 

iQ;     And  this  was  in  tlu^  afternoon,  was  it  i 

A.    Yes. 

Q.     About  wdiat  time  ? 

A.  A  little^ — just  about — oh,  I  guess  a  little  bit 
after  one  o'clock. 

Q.  Shortly  after  one.  This  was  during  working 
hours,  was  it? 

A.     Well,  we  weren't  going  to  go  back  to  work. 

Q.     Who  is  ^Sve"?  A.     The  whole  crew. 

Q.  Oh,  was  tliere  a  reason  why  the  whole  crew 
wasn't  going  to  go  back  to  work? 

A.  Well,  w^e  were  ha^dng  trouble  or  something 
and  we  weren't  working.  I  think  that's  what  it  was. 

Q.     Well,  what  was  this  trouble  you  were  having? 

A.  I  don't  know,  something  to  do  wAilx  the  can- 
nery. [1381] 

*     *     -X-     -Jt     * 

Q.  (By  Mr.  Berke)  :  Does  this  have  something 
to  do  with  Mrs.  Storey? 

A.     Well,  this  is  when  she  was  fired. 

Q.     This  is  when  she  was  fired? 

A.  When  I  was  in  the  office.  Isn't  that  what  you 
were  talking  about? 

Q.  Yes,  I  am  talking  about  the  time  you  say  you 
were  in  the  main  office;  and  this  w^as  the  same  time 
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that  she  was  fired?  A.     Yes. 

Q.     And  what  were  you  in  the  office  for? 

A.     I  don't  remember. 

Mr.  Magor:  Objected  to  on  the  ground  it  is 
immaterial. 

Trial  Examiner:    OveriTiled. 

Q.     (By  Mr.  Berke)  :    Was  it 

Trial  Examiner:    What  was  the  answer? 

The  Witness:  I  don't  remember  what  the  reason 
was. 

Q.  (By  Mr.  Berke)  :  Was  it  just  you  and  Eloise 
that  were  in  the  office? 

A.  Well,  we  went  in  there  together,  but  there 
was  office  help  there. 

Q.  Yes,  but  I  mean  from  the  employees  in  the 
cannery  itself?  [1383]  A.     Yes;  oh,  yes. 

Q.     Just  the  two  of  you?  A.    Yes. 

Q.     And  where  were  you  in  the  office? 

A.    Well,  just  at  the  desk. 

Q.  You  mean  by  that  this  little  vestibule  as  you 
enter  the  door,  where  there  is  a  partition,  and  that 
looks  like  a  desk?  A.    Yes. 

Q.  And  was  there  a  partition,  do  you  remember, 
to  the  right  of  you  that  nms  along  to  the  wall  where 
the  door  is? 

A.     I  think  there  was,  yes. 

Q.  And  do  you  remember,  on  this  partition  wea*e 
there  vaiious  posters  and  papers  that  were  held  in 
place  either  hy  a  thumbtack  or  something  else? 

A.    Yes. 

Mr.  Magor:    Just  a  moment.  I  move  to  strike  the 


Selxtsfopol  Apple  Growers  l^ninn  7I>9 

(Testimony  of  Joaimo  Sdiwnrtz.) 

answer.  0])jecte(i  to  on  tJio  ^T^roiuul  it  is  iininaterial. 

'Trial  Examiner:    OveiTuled. 

Q.  (By  Mr.  Bcrke)  :  Now,  wliieli  way  did  Mr. 
Martini  come  in  while  you  were  there? 

A.    Well,  he  came  in  from  that — ^the  door. 

Q.     Same  door  that  you  had  come  in? 

A.    Yes. 

Q.    And  where  did  he  go  when  he  came  in  ? 

A.  Well,  he  came  in  and  he  went  behind  tlie 
desk  and  he  was  [1384]  talking  to  this  man. 

Q.  Do  you  know  who  the  man  is  he  was  talk- 
ing to? 

A.  Well,  I  think  there  was  a  coui:)le  of  men 
there,  but  one  was  that  white-haired  man  that  is 
around  there  all  the  time. 

Q.  Does  this  refresh  your  recollection,  was  it 
Mr.  Wilson?  A.     I  never  did  know  his  name. 

Q.  Do  you  know  what  this  white-haired  man  did 
in  the  office  ?  A.     No. 

Q.     Did  he  wear  glasses,  do  you  know? 

A.     Yes. 

Q.  Now,  you  had  gone — ^you  say  you  don^t  know 
the  reason  why  you  Avent  in  there,  is  that  correct? 

A.    Yes. 

Q.  How  long  were  you  in  the  office,  from  the 
time  Mr.  Martini  came  in  ?  A.     Not  very  long. 

Q.     Well,  approximately? 

A.     I  would  say  about  five  minutes. 

Q.  About  five  minutes.  And  it  was  during  this 
five  minutes  that  you  heard  him  relate  what  you 
have  told  here?  A.    Yes. 


740         National  Labor  Relations  Board  vs. 

(Testiniony  of  Joanne  Schwartz.) 

Q.    Were  yon  late  checking  in  that  day? 

Mr.  Magor:  01>jected  to  on  the  ground  it  is 
immaterial. 

Trial  Examiner:    Overruled. 

A.     No.  [1385] 

Q.  (By  Mr.  Berke)  :  Had  yon  pimched  in  after 
lunch  ?  A.    Yes. 

Q.  Do  you  recall  what  time  it  was  you  pimched 
in?  A.     No,  I  don't. 

'Q.  Where  was  Mrs.  Storey  at  the  time,  if  you 
know  ? 

A.     I  didn't  see  her  when  I  came  back. 

Q.  Ajid  then,  after  five  minutes  or  so,  you  left 
the  office  and  went  back  in  the  cannery,  is  that 
right?  A.     Yes. 

Q.  Aiid  did  you  go  right  to  your  job,  or  did  you 
go  to  Mrs.  Hardin  first? 

A.  Well,  the  plant  hadn't  started  up  yet,  and  I 
went,  and  I  was  talking  to  Mrs.  —  to  Edna,  I  was 
kind  of  close  to  her. 

Q.     You  say  the  plant  hadn't  started  up  yet? 

A.    No. 

Q.  Is  that  because  the  crew  had  not  gone  to 
work  ?  A.     I — no. 

Q.     Pardon? 

A.  No,  it  wasn't  because  the  crew  hadn't  gone  to 
work,  it  was  something  to  do  with  the  way  the  can- 
nery ran. 

Q.     Do  you  know  what  that  was? 

Mr.  Magor:    Just  a  moment. 

A.     No.  [1386] 
***** 
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Trial  Examiner:  I  lin\«'  a  (lucstion  Vd  lik(*  to 
ask. 

Do  you  remember  wliat  your  woi-kini;-  hours  \v(»re 
on  Saturday? 

The  Witness:    No,  I  don't.  [1388] 

*     •}{•     *     -x-     •«• 

Trial  Examiner:  On  the  record.  Did  you  have  a 
motion  to  amend  the  Complaint? 

Mr.  Karasick :  Yes,  I  do,  Mr.  Examiner.  I  hereby 
move  to  amend  the  Complaint,  which  is  General 
Counsel's  Exhibit  9,  that  physical  docmnent,  by 
adding  to  Paragraph  Six  thereof  Subparagraph  25, 
reading  as  follows:  Since  on  or  a.l)out  June  1,  1955, 
and  at  all  times  thereafter,  the  Resjxvndent  required 
employees,  prospective  employees,  and  applicants 
for  employment  to  fill  out  an  employment  apy)lica- 
tion  revealing  their  membership  in  or  affiliation 
with  labor  organizations. 

Mr.  Berke:    Is  that  your  amendment? 

Mr.  Karasick :    That  is  my  amendment. 

Mr.  Berke:  I  object  to  it  on  the  gi'oimd  that  the 
application  doesn't  call  for  any  such  thing,  and  I 
further  object  on  the  groimd  it  comes  too  late,  it  is 
not  mthin  the  scope  of  the  Charge.  I  further  object 
on  the  groimd  that  both  the  Board  and  the  Courts, 
the  Ninth  Circuit  Com-t  included,  have  held  that 
applications  containing  the  language  which  Mr. 
Karasick  says  [1396]  constitutes  restraint,  coercion 
and  interference,  is  not  on  its  face  an  u.nfair  labor 
practice,  a  statement  made  by  Mr.  Karasick  at  the 
opening  of  this  hearing.  I,  therefore,  obpect  to  it. 


•3f     *     *     -Jf     * 
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Trial  Examiner:  Yes,  if  you  need  to  be.  I  am 
going  to  grant  the  motion,  though.  Do  you  still  want 
to  be  heard?  [1398] 

*      4f      *      *      ■}«• 

ESTHER  DOTY 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination  [1431] 

*  *  *  *  * 

Q.  (By  Mr.  Karasick) :  Now,  you  say  you  are 
a  laboratory  technician  ? 

A.     That's  right.  [1432] 

*  *  ^  *  * 

Q.  (By  Mr.  Karasick) :  Do  you  recall  a  meeting 
held  in  the  plant,  in  the  upstairs  office  on  October 
14th,  1954,  at  which  you  and  a  nmnber  of  other  peo- 
ple were  there,  Mr.  Duckworth  and  Mr.  Williams 
and  Mr.  Shuster  and  some  others  were  determining 
which  people  should  be  retained  for  the  one  shift 
to  go  on  after  the  next  day? 

Mr.  Berke :    Just  a  moment. 

Mr.  Karasick :    Just  go  ahead. 

Mr.  Berke:  Just  a  moment.  Are  you  through 
with  your  question?  [1469] 

Mr.  Karasick:    Yes. 

Mr.  Berke:  I  object  to  the  question  as  assuming 
something  not  in  evidence.  First,  a  meeting  at  which 
she  was  present  and  so  forth,  at  which  you  were 
determining 

Trial  Examiner:  I  will  sustain  it  as  to  the  foi-m 
of  the  question. 
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Mr.  Karasiek:     Surely. 

The  Witiu^ss:  Wait  a  minute.  Am  I  siippn^.-d  to 
answer  that? 

Q.  (J3y  Mr.  Karasick)  :  Wore  you  or  were  you 
not,  Mrs.  Doty,  at  a  meeting  a  clay  or  two  JK^fore 
file  reduction  to  one  sliift  last  year,  at  which  a  dis- 
cussion was  had  as  to  who  should  be.  retained  for  tlie 
one  sliift? 

A.     A  few  days — I  don't  know  how  mauy  days 

before.  I  was — we^ — at  that  time  we  had  tlie  adding 

machine  in  the  storeroom,  it  was  a  little  quieter,  and 

it  w^as  after — I  was  adding  up  how  many  boxes  had 

been  used,  and  the  people  you  mentioned  came  in, 

iand  when  I  staii:ed  to  leave  they  asked  me  if  I'd 

stay  a  little  while  because  I  had  been  there  longer 

than  some  of  them   and  I  might  know  who  had 

worked  there  longer;   and  I   stayed  about  a  half 

hour,  and  it  was  only  a  few  times  that  they  woidd 

mention  someone  and  say,  do  you  know  if  she — ^they 

were  also  talking  about  who  was  a  good  worker  and 

who  wasn't  a  good  worker.   I  wasn't  asked  veiy 

often,  but  once  in  a  while  there  would  be  someone, 

and  they'd  say,  do  you  know  how  long  she  had  l>een 

here.  [1470] 
***** 

Cross  Examination  ***** 
Q.  (By  Mr.  Berke)  :  Now,  going  to  this  meeting 
that  you  say  you  participated  in,  which  occurred 
about  a  few  days  before  October  15th  upstairs,— by 
upstairs  you  mean  up  there  iu  the  laboratory  or 
where  ? 
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A.  At  that  time  we  had  the  adding  machines  in 
this  little  storei\)om. 

Q.     Yes. 

.V.  Ajid  that  was  tlie  place.  I  was  in  there,  add- 
ing, when  tliey  came  in. 

Q.     When  they  what? 

A.     TTlien  they  came  in, 

Q.  I  see.  Well,  did  yon  meet  there  in  that  store- 
room f 

A.  That's  where  they  talked  over  who  were  the 
good  workers. 

Q.     Oh.  that  is  where  they  talked  with  you? 

A.    Yes.  [1474] 

Q.     And  you  say  you  were  there  al3out  how  long? 

A.     About  a  half  hoiu',  possibly. 

Q.  Xow,  during  the  period  that  they  talked  with 
you,  was  any  question  asked  you,  or  did  you  hear 
any  discussion  <imong  those  who  wei*e  pi'esent  a1x)ut 
who  was  for  the  Union  or  who  was  against  the 
Union?  A.     Xo,  I  didn't 

Q.  Was  there  anything  said  alx)ut  who  was 
strong  for  the  Union?  A,    Xo,  there  wasn't 

Q.  Was  there  anything  said  a]x)ut  anyone  l^eing 
an  agitator  or  ti\>ublemaker?  A.    Xo. 

Q.     Pardon?  A.     Xo. 

****** 

Q.  ^^By  Mr.  Berke) :  Do  you  i-ecall  on  the  occa- 
sion of — Strike  that 

Did  you  know  Mi-s.  Orice  Storey  ? 
A.    Yes,  I  did. 
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Q.  Do  you  recall  the  occasion  of  her  (lis(,'liar^e, 
the  latter  [1475]  pa.it  of  S(^pteinl)(»r  of  hust  year? 

A.     Yes,  I  remember  of  her  beine^  discliiu-ged. 

Q.  Do  you  recall  an  incident  a  few  (Lays  before 
that  that  involved  her?  A.    Yes.  [1476] 

*    *    -x-    *    -x- 

Q.  (By  Mr.  Berke)  :  Do  you  recall  what  time  of 
day  it  was? 

A.  It  was  ri2^1it  after  the  whistle  blew.  I  don't 
remember  whether  we  were  havin^^  our  recess  at 
that  time  or  our  noon  hour  at  that  time  at — between 
eleven  and  twelve  or  twelve  and  one. 

Q.    Was  this  the — ^what  whistle  was  this? 

A.  The  whistle  to  go  back  to  work,  to  call  the 
women  back  to  work. 

Q.     To  call  them  back  to  work  from  what? 

A.     For  the  peeling  and  trimming. 

Q.     No,  no,  from  what? 

A.     Oh,  from  their  noon  hour. 

Q.     From  their  lunch  time,  is  that  it? 

A.  Yes,  the  whistle  blew  that  the  lunch  period 
was  over.  [1477] 

Q.     And  what  were  you  doing  at  the  time  ? 

A.  I  was  going — I  went  down  to  get  a  sample  to 
make  a  test,  and  I  went  down  and  got  a  can  from 
the  cooler,  and  came  back  up  and  made  a  test,  and 
I  found  the  can — the  quality  wasn't  too  good,  and  I 
went  dowm  immediately  again  to  get  another  can 
and 

Q.    All  right.  Now,  let  me  ask  you,  what  time 
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was  that,  was  it  after  hmchtime,  after  the  whistle 

had  blown? 

A.     That  was  after  the  whistle  had  blown. 

Q.     You  say  you  went  back  down  a  second  time? 

A.    Yes. 

Q.     To  do  what?  A.     To  get  another  can. 

Q.     And  where  did  you  go  then? 

A.     I  went  to  the  same  place,  to  the  cooler. 

Q.     And  did  you  get  it?  A.    Yes. 

Q.     And  then  what  did  you  do? 

A.  The  first  time  I  went  down  to  get  the  can, 
there  was  a  group  of  women  standing  at  the  bottom 
of  the  stairs,  gathered  around  the  stairs,  and  I  had 
to  work  my  way  through  them,  in  and  out^  to  get 
out,  to  get  my  test,  and  when  I  came  back  the  same 
thing  happened  each  time  and 

Q.     Go  ahead. 

A.  Mrs.  Storey  was  there  and  she  said  to  me  the 
first  time  Mr.  [1478]  Martini  —  she  said  tell  Mr. 
Martini  we  are  not  on  strike,  and  I  said  Mr.  Mar- 
tini was  busy,  and  the  next  time  that  I  made  the 
trip  she  told  me  again,  and  I  said,  well,  he  is  in  con- 
ference. Her  floor  lady  was  standing 

Q.     You  told  her  again  what?  Will  you  relate  it? 

A.  Oh,  I'm  sorry.  She  asked  me  agam  to  tell 
him. 

Q.     Tell  him  what? 

A.  They  weren't  striking,  they  weren't  on  strike, 
although  the  whistle  had  blo\^Ti,  they  weren't  work- 
ing, but  she  said  tell  him,  and  I  said  he  was  in  con- 
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forenco,   and  her   tloo!-   lady    was    ri^lit    thrrc.    Slic 

could  liavo  told  hvv. 

Q.  Well,  jnst  tell  us  what.  you.  saw  and  what  was 
said.  A.     I'm  soiiy,  yes. 

Q.  AVas  tlu^iv  ajiytliin.i;-  niorc^  that  was  said  to 
you  by  Mrs.  Storey? 

A.     No,  only  that  she  said  that  tJie  second  time. 

Q.  NoAV,  where  was  Mr.  Martini  at  tlie  imn\  do 
you  know? 

A.     He  was  u]>  in  this  little  office. 

Q.     In  what  little  office? 

A.  The  little  office  adjoining  the  lab,  and  he  was 
in  conference  with  someone. 

Q.  Now,  can  you  tell  me  approximately  how 
many  women  were  there  with  Mrs.  Storey  at  the 
time  yon  observed  them? 

A.  I  don't  know  how  many,  bnt  there  could  have 
been  fifteen  or  twenty  or  more.  It  w\as  quite 
crowded  in  this  little  area  where  I  came  do\\Ti  the 
stairs,  and  where  the  fork-lift  was  going  [1479] 
back  and  forth,  it  was  quite  crowded. 

Q.  Was  there  a  fork-lift  going  l^ack  and  foi'th 
then? 

A.  Yes,  there  was  a  fork-lift  that  came  in  the 
wide  door  and  came  in  and  was  going  out. 

Q.     Now,  about  how  long  do  you — Strike  that. 

As  near  as  you  can  recollect,  will  you  tell  us  alx)ut 
how  long  those  women  stood  aroimd  there? 

A.     Probably  ten  or  fifteen  minutes. 

Q.  Now,  was  this  ten  or  fifteen  minutes  after  the 
whistle  blew  or 
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A.  Yes,  it  was  about  the  time  it  would  take  me 
to  make  a  test. 

Q.  Do  I  understand  correctly  that  the  first  time 
you  had  gone  down,  taken  a  sample,  gone  back  up 
and  completed  your  test  ?  A.     Pardon  ? 

Mr.  Berke:    Do  you  want  to  give  that  to  her? 
(Question  read.) 

The  AVitness:  The  first  time  I  didn't  complete  it 
entirely.  There  are  times  that  you  can  open  a  can 
and  tell  that  there  is  something  wrong  with  it^  you 
do  part  of  the  test  and  you  know  that  you  must  get 
another  can  and  see  if  it  is  the  same,  and  I  had  done 
part  of  it  and  then  gone  down  again. 

Q.  (By  Mr.  Berke)  :  Can  you  estimate  how 
long  did  that  take  you  ? 

A.  Probably  seven  or  eight  minutes,  from  the 
time  I  went  up  with  the  first  test  and  then  back 
down  again.  [1480] 

Q.  Did  you  finish  your  answer,  or  were  you  say- 
ing something  else? 

A.  Well,  I  wonder  if  I  was  understood;  that 
seven  or  eight  minutes  was  the  time  it  took  between 
— I  took  the  first  test  up  before  I  went  back  dovm 
again,  and  then  came  up  with  the  second  test.  It 
was  seven  or  eight  minutes  during  the  fii^t  test,  the 
first  time.  Then  I  made  the  second  trip  up  and  they 
were  still  standing  there. 

Q.  I  see.  There  was  additional  time  beyond  that 
seven  or  eight  minutes?  A.     Yes. 

Mr.  Berke:    I  have  no  fuither  questions. 
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Redirect  Exaininatioiv  [14S1] 

*      *      -X-      -K-      * 

Q.  (By  Mr.  Kcorasick)  :  My  question  is  whether 
or  not  in  the  recent  past- — ajid  let  lis  take  since  the 
hearing  in  this  case  opened,  fii'st,  on  July  IfHJi  of 
this  year,  have  you  discussed  this  incident  you  have 
testified  about  concerning*  Mi^s.  Storey  with  anyone? 

A.     I  told  Mr.  Martini  about  it.  [1487] 

*  *  *  -jt  * 

Q.  I  see.  I  take  it  from  tJuit,  from  what  you 
said,  that  you  vohmteered  this  to  Mr.  Mai-tini,  he 
didn't  ask  you  about  it?  A.     I  told  him. 

Q.  He  hadn't  asked  you  about  it  before  you  told 
him?  A.    No. 

Q.     You  knew  that  it  was  imxK)rtant? 

A.  No,  only  that  I  knew  that  we  had  been  told 
continually  to  stay  out  of  the  way  of  the  fork-lift^ 
and  that  some  of  them  didn't  stay  out  of  the  w^ay 

of  the  fork-lift.  [1488] 

*  *  *  *  * 

A.  No,  I  don't  remember  what  our  noon  period 
was  that  day. 

Q.  Did  one  or  more  than  one  whistle  blow  that 
day,  do  you  recall,  at  the  conclusion  of  the  noon 
hour?  [1497]  A.     No,  just  one. 

Q.     One? 

A.  Yes.  I  think.  Yon  mean  right  at  that  time? 
No,  Ave  never  have  but  one  whistle. 

Trial  Examiner:  What  are  you  talking  alx)ut, 
"that  time" ;  do  you  mean  that  day  ? 

The  Witness:    That  day,  that  is  what  he  means. 
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Trial  Examiner :    At  noon  ? 

The  Witness :  Yes,  we  blow  one  whistle  when  we 
are  through,  when  we  are  supposed  to  quit  work, 
and  there's  another  one  blo^vn  when  we  are  sup- 
posed to  start  to  work.  [1498] 

*    ^    *    -x-    -x- 

Mr.  Karasick:  Mr.  Examiner,  I  have  asked  the 
reporter  to  mark  as  General  Counsel's  Exhibit  36 
for  identification  a  doeimient  which  is  entitled  ^^List 
of  Employees'  Names  Read  by  Mr.  W.  H.  McGuire, 
October  15,  1954,  Who  Were  to  be  Retained  for 
Work,"  wiiich  I  requested  from  the  Respondent 
during  the  course  of  the  investigation  in  this  case, 
and  which  the  Respondent  thereafter  for\^^arded  to 
the  California  Association  of  Employers  and  the 
California  Association  of  Employers  thereupon  for- 
warded to  our  office. 

Is  that  a  correct  statement?  You  so  stipulate,  Mr. 
Berke? 

Mr.  Berke :  Yes,  ^vitli  the  imderstanding  that  we 
do  not  [1511]  stipulate  to  its  accuracy,  because  its 
accuracy  is  very  much  in  question,  or  its  compe- 
tency or  materiality,  I  will  join  in  the  stipulation. 

Mr.  Karasick:  Yes,  that  is  agreeable  and  so 
understood.  I  offer  the  docmnent  in  evidence  as 
General  Counsel's  Exhibit  36. 

Mr.  Berke:  Objection  on  the  gromid  no  proper 
foundation  has  l)eon  laid,  and  on  the  ground  that 
it  is  incompetent  and  immaterial  and  is  not  accu- 
rate. 

Trial  Examiner  Hemingway:    Without  regard  to 
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the  quof^tion  of  its  accuracy,  it  wiis  my  uudcrst^uid- 
ing  that  you  agi-eod  to  tlic  fact  tliat  tliis  was  a  docu- 
ment which  came  in  tho  ordinary  course;  or  in  due 
course  from  the  Respondent  to  the  Board. 

Mr.  Berke:  Yes,  we  will  ag-ree  that  it  was  a  doc- 
lunent  that  they  receixcMl  in  the  oi-dinaiy  course  of 
tlie  mail. 

Trial  Examiner  Hemin^^vay:    T  will  i-eceive  tlie 

exhibit  in  evidence.  [1512] 
*  *  *  *  * 

Mr.  Karasick:  Mr.  Examiner,  I  have  asked  the 
reporter  to  mark  as  General  Counsel's  Exhibit  37 
for  identification  a  document  consisting  of  6  pages, 
mimeographed,  with  the  caption  "Women  Produc- 
tion Employees  as  of  October  14,  1954."  It  is  my 
understanding  that  Counsel  for  the  Respondent  and 
Counsel  for  the  General  Counsel  agree  that  all  the 
names  contained  on  this  list,  with  the  exception  of 
those  in  which  an  ink  check  mark  appears  before 
the  name,  comprises  employees  who  it  is  agreed  be- 
tween us  were  on  the  payroll  of  the  Respondent  as 
of  October  14,  1954.  Those  names  on  this  list  which 
have  such  an  ink  check  mark  before  them  are  in 
dispute,  as  far  as  the  parties  are .  concerned,  as  to 
whether  or  not  they  are  properly  to  be  regarded  as 
on  the  payroll  as  of  that  date.  The  document  has 
on  it  the  following  notations  which  have  been  made 
in  ink,  in  addition  to  the  check  marks  I  haA^e  re- 
ferred to: 

The  caption,  the  date  "October  14,"  a  change  has 
been  made  in  ink  to  show  the  proper  date. 

After  the  name,  "Angle,  Marvel,"  in  the  second 
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column  to  the  right  of  that  a  notation  appears  of 
the  inked  letter  D. 

The  same  is  true  with  respect  to  the  second  page, 
after  the  name  "Buhrman,  Mna." 

The  same  is  true  with  respect  to  the  second  page 
after  the  name  "Chapman,  Alta." 

On  the  third  page,  the  name  "Doty,  Esther,"  in 
the  first  [1513]  cokmin,  the  date  "7/6/54*^  in  the 
second  cohimn,  and  the  "D"  in  the  third  column, 
have  been  inserted  in  ink. 

On  the  third  page,  the  name  "Jean"  has  been 
written  above  the  name  which  has  been  stricken  out 
of  "Eugene"  following  the  name  "Elmore." 

On  the  fourth  page,  the  name  "Alice"  has  been 
inserted  in  ink  after  the  name  "McCullough." 

On  the  same  page,  the  name  "McGuire,  Mary  E." 
in  the  first  column,  has  been  written  in  in  ink,  as 
well  as  the  date  "7/19/54"  in  the  second  column, 
and  "N"  in  the  third  column. 

On  page  5,  the  figures  "10/7/54"  have  been  in- 
serted in  ink  in  the  second  column  appearing  on 
that  page. 

On  page  six,  the  name  "Smith,  Jessie,  Mrs.,"  has 
been  written  in  ink  in  the  first  column,  the  figures 
"7/17/54"  have  been  so  inserted  in  the  second  col- 
umn, and  the  "N"  has  been  so  inserted  in  the  third 
column,  with  the  addition  of  the  words  "Quit  end 
of   shift   10/15." 

A  check  mark  also  appears  m  ink  before  that 
name,  being  one  of  the  employees  in  dispute  between 
us. 

Also  with  respect  to  General  CounseFs  Exhibit 
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37  for  idciiliiicatioii,  llic  \v«u-(ls  and  li;i.un's  "July 
12,  1955,"  tii)[)oariiip;  in  llic  upper  viL;ii1iiand  corner 
of  ihv  first  pag'c,  liaxc  \n'on  striek<^n  out. 

I  liave  also  askinl  tlic  r('|)(>rt('r  lo  mark  as  General 
CounseFs  Ex]iil)it  l>S  for  identification  a  3-i)agc 
mimeographed  document  [1514]  eoutaiuiug  the  cap- 
tion "Men  Produeetion  Em])loyees  as  of  October 
14,  1954."  It  is  my  und(u*standing  that  Couns(»l  for 
the  Respondent  and  Counsel  for  the  Cleneral  Coun- 
sel agree  that  this  list  comprises  the  names  of  those 
men  employed  l^y  the  Respondent  and  on  the  ])ay- 
roU  as  of  the  date  indicated,  namely,  Octol)er  14, 
1954,  as  was  true  with  the  preceding  document.  As 
was  true  with  the  preceding  document,  ttw  persons 
before  whose  names  ink  check  marks  ap])ear  are 
those  who  are  in  dispute  between  us  as  to  their 
proper  inclusion  on  the  payroll  as  of  that  date. 
The  following  ink  notations  appear  upon  this  docu- 
ment : 

In  the  npper  righthand  corner  of  the  first  page, 
the  w^ords  and  figures  "July  12,  1955,"  have  been 
stricken  out. 

The  figure  "14"  appears  after  the  word  "Octol^er" 
in  the  caption. 

The  capital  letter  "N"  appears  in  the  tliird  col- 
umn following  the  name  "Alman,  Lyman." 

The  capital  letter  "D"  appears  on  the  first  page 
of  the  document  in  the  third  column,  following  the 
name  "Burger,  George." 

On  page  one  also,  the  name  "Eugene"  has  been 
printed  in  over  the  stricken  name  "Jean"  following 
the  name  "Elmore." 
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The  last  name  appearing  on  that  page,  namely 
"Gullege,  xilvin/'  together  with  the  date  "7/20/54," 
have  1)een  stricken  out.   [1515] 

On  the  second  page,  the  capital  letter  "D"  has 
been  inserted  in  the  third  column  following  the 
name  "Johnson,  Raymond." 

The  same  is  true  with  respect  to  the  name  "  Jung- 
ers,  Oscar." 

The  capital  letter  "N"  has  been  inserted  in  the 
third  column  on  page  two,  following  the  name  "Nar- 
ron,  Henry." 

The  capital  letter  "N"  has  been  inserted  in  the 
third  column  on  page  two,  following  the  name 
"Poggi,  Joseph,  Jr." 

The  last  name  appearing  on  the  page,  namely, 
"Smith,  Jessie,"  the  date  in  the  second  column  "7/ 
17/54,"  and  the  capital  letter  "N"  in  the  third  col- 
umn, have  been  stricken. 

On  the  third  page,  the  capital  letter  "D"  appears 
in  the  third  column  following  the  name  "Todd,  Ger- 
ald." 

The  last  notation  to  appear  on  page  three  has 
been  inserted  in  ink  in  the  following  words  and 
figures :  " Yeager,  Kenneth  M.,"  in  the  first  column. 
The  figures  "9/2/54"  in  the  second  column.  The 
capital  letter  "D"  in  the  third  column. 

The  letters  "N"  and  "D"  in  the  third  column  of 
each  of  the  documents  so  identified.  General  Coim- 
seFs  Exhibits  37  and  38  for  identification,  indicate 
the  shift  which  the  employee  in  question  worked, 
namely,  whether  it  was  a  night  shift  or  a  day  shift. 
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u  Kni 


I  herewith  offer  tliese  clociiiiieiits  in  cvidcnee  as 
General  Counsers  Exhibits  :^7  and  38. 

Mr.  Berke:     No  o))jeetion.   [1516] 

Trial  Examiner  Hemingway:  General  Counsers 
Exhibits  37  and  38  are  received  in  evidence. 

(Thereupon  tlie  documents  above  referred  to 
were  marked  General  Counsel's  Exhibits  Nos. 
37  and  38  for  identification  and  were  received 
in  evidence.) 

Trial  Examiner  Hemingway:  Do  I  understand 
that  these  insertions  which  you  read  are  corrections 
which  were  made  before  the  exhibit  w^as  agreed  to 
be  the  exhibit  that  you  offered  it  for? 

Mr.  Karasick:  Yes,  with  the  exception  of  the 
check  marks.  I  do  not  know  wheher  those  are  cor- 
rections or  not.  Those  are  disputed  items.  But 
with  resjject  to  all  other  notations  that  have  been 
made  upon  the  documents,  those  are  corrections 
which  have  been  made  after  consultation  between 
Counsel  for  the  Respondents  and  ourselves. 

*     *     *     ■X-     * 

LEONARD  JAMES  DUCKWORTH 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  National  Labor  Relations  Board,  being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Trial  Examiner:    What  is  your  full  name,  please? 

The  Witness:    Leonard  James  Duckworth. 

Trial  Examiner :    And  your  home  address  ?  [1517] 

The  Witness:    7586  Elphick  Road,  Sebastopol. 

Direct  Examination 
Q.     (By  Mr.  Karasick)  :     Mr.  Duckworth,  what 
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is  your  i)osition  with   Sebastopol  Apple   Growers 

Union? 

A.     I  am  the  cannery  superintendent. 

Q.  And  how  long  have  you  occupied  that  posi- 
tion, Mr.  Duckworth?  A.     Since  July,  1954. 

Q.  Before  that  date  did  you  also  work  for  the 
Resijondent  ? 

A.  Yes,  since  July  1,  1952,  I  was  employed  as 
chemist  and  as  cannery  foreman. 

Q.     Now,  as  superintendent  of  the  cannery,  you 
are  in  charge  of  the  operations  of  the  cannery  it- 
self; is  that  right?  A.     Yes,  I  am.  [1518] 
*  *  *  *  -jf 

Q.  And  do  you  know  a  man  by  the  name  of 
Steve  Struempf,  Mr.  Duckworth? 

A.     Yes,  I  do. 

Q.  And  did  he  work  for  the  Respondent,  Sebas- 
topol Apple  Growers  Union  last  season?  [1521] 

A.     Yes,  he  did. 

Q.    What  was  the  nature  of  his  work? 

A.     He  Avas  the  senior  mechanic.  [1522] 


*    *    *    -x-    -x- 


Q.  (By  Mr.  Karasick) :  Now,  Struempf  in- 
stnicted  the  other  members  of  the  mechanics'  crew 
that  you  have  just  named  as  to  the  work  they  should 
do  and  when  they  should  do  it,  did  he  not? 

A.     Yes,  l>ut  under  mv  direction. 

Q.  I  am  just  asking  you  whether  he  did.  Is  that 
right  ?  A.    Yes. 

Q.  And  he  directed  the  work  of  the  other  mem- 
bers of  the  mechanics'  crew  whenever  that  was  nee- 
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essaiy,  did  he  not?  [1523]  A.     Yes. 

Q.  x\jid  when  any  of  the  meml)ei*s  of  tlic  mo 
chanics'  crew  wish(»d  to  q:o  home  early,  tJicy  received 
permission  from  him  to  do  so;  is  that  correct? 

A.    May  I  explain  that? 

Q.  Yes,  I  wall  g'ive  yon  an  oppoi'tnnity  lal^-r  oti 
to  explain.  I  want  yon  to  answer  now  ,iust  whetlier 
or  not  that  is  tnie.  A.     Yes,  that  is  tnie. 

Q.  And  Struempf  also  told  the  otJier  membci-s 
of  tlie  crew,  the  mechanic  and  the  mechanics'  help- 
ers, when  they  shonld  work  overtime,  when  it  was 
necessary,  and  how  lon^^,  and  who  should  work 
ovei*time  ? 

A.     Yes,  l)ut  may  I  also  explain  that? 

Q.  Yes,  I  will  give  you  an  opportunity  to  ex- 
plain. I  just  want  to  cover  tliese  things,  and  I  will 
come  back  to  your  explanation. 

By  the  way,  who  checked  the  ovei-time  that  they 
turned  in  when  they  worked  overtime? 

A.     I  did  myself. 

Q.  You  were  always  there  and  did  it,  and 
Struempf  never  did  it?  A.    That's  nght. 

Q.  Struempf  didn't  have  the  authorit^^  to  hire 
or  discharge  anyone  in  his  ovm  right,  did  he? 

A.     No,  he  did  not.  [1524] 

Q.  But  he  was  emxx)wered  or  did  recommend  to 
you,  as  his  superior,  either  the  hii^g  or  discharg- 
ing of  a  mechanic,  and  his  recommendation  would 
be  given  more  weight  than  the  recommendation  of 
other  members  of  the  crew ;  is  that  not  tnie  ? 

A.    That  is  true,  yes. 
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Q.  NoAV,  you  were  Struempf  s  immediate  supe- 
rior, lie  reported  to  you?  A.    Yes. 

Q.  And  I  think  you  said  before  you  wanted  to 
make  some  explanation  with  regard  to  these  things 
that  I  was  asking  you.  Do  you  want  to  do  that  now? 

A.    Yes,  I  would  like  to. 

Q.     Surely. 

A.  Whenever  any  overtime  was  necessary,  any 
overtime  work  had  to  be  done,  I  personally  told 
Struempf  what  I  wanted  done,  and  then  I  gave  him 
the  authority  to  take  some  mechanics'  helpers  to 
accomplish  the  task,  but  he  didn't  have  the  author- 
ity to  act  on  his  own  at  any  time. 

Q.  He  would  report  the  matter  to  you  and  then 
you  would  give  him  instructions  to  proceed,  and  he 
would  carry  on  from  there;  is  that  right? 

A.    Yes.  [1525] 

•X-     -X-     -Jf     *     * 

Q.  Mr.  Duckworth,  why  was  Mrs.  Orice  Storey 
discharged  last  year? 

A.  On  two  or  three  occasions,  she  was  asked  by 
Mr.  Martini  not  to  congregate  people  in  the  plant, 
and  she  did  that  repeatedly,  and  finally  on  one  day 
she  punched  out  early  and  did  congregate  a  group 
of  the  women  in  the  plant,  which  w(^  think  was 
really  a  safety  hazard.  Our  ])lant  was  rather  con- 
gested at  that  time.  There  were  fork  lifts  going  in 
and  out.  And  Mr.  Martini  asked  me  to  find  out  what 
was  going  on,  which  T  did.  And  I  asked  her  to  leave 
the  plant  in  a  nice  manner,   and  she   refused  to 
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leave.  So  then  Mr.  Mai-tini  told  m(^  to  diseliai'trc  lier, 

which  T  did.  [1527] 

*    *    -x-     ^t    * 

Q.     And  what  did  this  liazard  consist  of?  [1528] 

A.  Well,  at  that  tinu'  our  plant  was  ratlier  con- 
gested. We  didn't  hav(^  too  iiiucli  opeinxting  space, 
and  fork  lifts  coming  in  and  out  constantly,  bring- 
ing in  lids.  There  were  men  working  on  eqni]>m(^nt 
constantly.  And  we  had  asked  the  women,  we  had 
made  it  a  policy  not  to  have  them  gather  togeth(^r  in 
groups  around  the  area  that  would  1>e  congested. 
And  she  had  l>een  asked  not  to  do  that  re]>eatedly 
by  j\rr.  Mai'tini  and  by  myself.  And  when  she  finally 
did  it  for  the  last  time,  Mr.  Martini  said  that  I 
should  let  her  go,  and  that  was  it. 

Q.     What  area  was  congested,  you  say  ai'ound 

A.     It  is  the  cannery,  the  canneiy  floor  itself. 

Q.  You  mean  any  plac-e  on  the  cannery  floor 
was  congested?  A.    Yes. 

Q.  And  Mrs.  Storey  had  been  warned  about  this 
before  ?  A.    Yes,  she  had. 

Q.     Had  this  happened  before? 

A.     Yes,  it  had. 

Q.     When  before  had  it  happened? 

A.  I  don't  know  the  exact  date,  but  I  imagine  it 
was  three  or  four  days  before  that  time.  The  same 
thing  had  occurred,  at  which  time  ]VIi\  Martini 
warned  her  not  to  do  it. 

Q.     What  had  occurred  then? 

A.  Well,  just  after  our  hmch  recess,  when  we 
went  back  to  work,  she  refused  to  go  back  to  work. 
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In  f  act^  she  gathered  a  group,  I  would  say  15  or  20 
people,  aromid  her,  and  demanded  [1529]  to  talk  to 
Mr.  Martini ;  and  Mr.  Martini  talked  to  her  at  that 
time,  ajid  then  she  finally  went  back  to  work.  And 
shortly  after  that  he  called  her  into  my  office,  and 
he  and  I  both  spoke  to  her  at  tliat  time,  in  the  pres- 
ence of,  I  believe  the  woman's  name  was  Layman, 
and  asked  her  not  to  congi^egate  people  in  the  plant 
during  working  hours. 

Q.     That  is  what  Mr.  Martini  told  her? 

A.     Yes,  that  is  correct. 

Q.     TTere  you  present  at  the  time  ? 

A.     I  Avas  i^resent. 

Q.     Where  did  that  happen? 

A.     In  my  office  in  the  caimery. 

Q.  And  you  say  she  congregated  15  or  20  women 
about  her?  A.    Yes,  she  did. 

Q.     Was  this  during  working  hours? 

A.    Yes,  it  was. 

Q.     It  was  not  during  the  lunch  hour? 

A.     It  was  after  the  lunch  hour. 

Q.  Were  the  employees  already  at  work  at  the 
time? 

A.  I  imagine  al>out  half  of  them  were  on  the 
machines.  The  machines  were  iinuiing.  The  whistle 
had  bloAATi.  The  plant  was  supposedly  in  operation. 

Q.  How  long  wore  these  people  away  fi'om 
work  ? 

A.     T  would  say  15  or  20  minutes.  [1530] 

•K-      -Jf      *      -X-      * 

Q.     Who   made   the   decision  to  dischai'ge  Mi^s. 
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Storey,  Mr.  DiickwoHh  ?  A .     M  r.  M art i n i . 

Q.     And  who  carried  out  the  discliaru-e?   [IfKn] 

A.     I  did. 

Q.     When  did  you  carry  it  into  (effect? 

A.  Well,  one  day,  the  day  she  piiiiclicd  out  early 
and  was  ag'ain  congTegatini^:  women  on  llic  ('.iniKny 
floor,  I  went  downi  and  T  askc^d  tJie  tioorkidy  what 
had  happened.  She  s^iid  that  Mrs.  Storey  had 
piuiched  out.  So  I  went  and  told  Mr.  Mai-tini,  who 
was  at  that  time  in  my  office,  that  she  had  punched 
out,  but  that  she  was  still  congregating  women 
against  his  instructions.  He  asked  me  then  to  go 
do\Mi  and  ask  her  to  leave,  ask  Mrs.  Storey  to 
leave,  which  I  did.  And  Mrs.  Storey  refused  to 
leave.  I  went  back  to  my  office  and  told  Mr.  Mar- 
tini what  had  happened,  and  he  told  me  to  fire  her, 
which  I  did. 

Q.     And  how  did  you  accomplish  that? 

A.  I  just  told  her  that  Mr.  Martini  had  told  me 
to  discharge  her,  and  please  leave  the  premises. 

*  *    -x-    *    * 

Q.  Did  you  call  out  to  anyone  to  watch  out  when 
the  fork  lift  was  going  their  way? 

A.  All  the  women  in  the  plant  had  been  waiTied 
and  asked  not  to  congregate  in  the  congested  center 
of  the  floor,  and  under  ordinary  circmnstances  they 

did  not  do  it,  just  for  that  reason.  [1541] 

*  -jf  *  *  * 

Q.  Did  Mrs.  Storey  check  out  on  the  day  of  her 
discharge  before  the  end  of  the  workshift  she  was 
on?  A.    Yes,  she  did. 


762         National  Labor  Relations  Board  vs. 

(Testimony  of  Leonard  James  Duckworth.) 
Q.  Now,  was  that  with  or  without  permission? 
A.  I  had  two  conflicting  stories  on  that.  Edna 
Hardin  told  me  that  she  had  had  permission,  that 
she  had  pimched  out  because  she  said  she  was  ill, 
and  Mrs.  Herrerias  said  she  had  pim.ched  out  mth- 
out  pennission.  Those  are  the  two  stories  I  had. 
Which  one  is  true  I  don^t  know.  [1545] 

*      *      ^      -X-      -Jt 

Q.  (By  Mr.  Karasick)  :  Now,  directing  your  at- 
tention to  the  lay-off  at  the  plant  of  the  one  shift, 
which  occurred  on  October  15,  1954,  Mr.  Duckworth, 
you  and  Charlie  Williams,  the  night  shift  foreman, 
and  floorlady  Herrerias,  made  up  the  list  of  em- 
ployees who  were  to  be  retained;  is  that  right? 

A.     That  is  right. 

Q.  And  the  day  before  the  lay-off  occurred  there 
was  a  meeting  in  the  storeroom  at  the  cannery,  at 
which  you  people  were  [1550]  present  among  oth- 
ers; is  that  not  correct? 

A.     A  meeting  in  the  storeroom  of  the  cannery  f 

Q.     Or  in  the  office. 

A.  No,  there  was  no  other  meeting.  We  fre- 
quently got  together.  I  mean  the  supervisors  them- 
selves got  together  and  discussed  certain  personnel, 
which  I  imagine  is  pretty  normal  procedure.  But 
there  was  no  definite  meeting. 

Q.  You  never  discussed  this  matter,  then,  with 
Mrs.  Herrerias  and  Mr.  Williams? 

A.     Not  prior  to  the  time  we 

Mr.  Borke:  Wait  just  a  minute.  ^^This  mat- 
ter"  
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Trial  Examiner:    Do  you  have  an  objection? 

Mr.   Berke:      I    don't   understand   tlie    (luestion. 
May  I  have  the  question  read? 
(Pending  question  read.) 

Trial  Examiner:    Was  the  question  finished? 

Mr.  Karasick:  Yes,  sir.  It  referred  to  the  pre- 
vious matter,  the  matter  of  the  lay-off. 

The  Witness:  May  I  have  that  question  again 
then? 

Mr.  Karasick:    Surely. 

Q.  (By  Mr.  Karasick) :  You  and  Mrs.  Her- 
rerias  and  Charlie  Williams  together  made  a  list  of 
the  employees  to  be  retained;  is  that  correct? 

A.     That  is  correct. 

Q.  How  many  times  did  you  confer  about  this 
list  before  it  [1551]  was  finally  compiled? 

A.     Just  on  one  afternoon. 

Q.     And  where  did  you  confer  about  it? 

A.     In  my  office. 

Q.     And  your  office  is  where? 

A.     In  the  cannery. 

Q.    T\Tiere  in  the  cannery? 

A.     On  the  mezzanine  of  the  cannery. 

Q.     Next  to  the  laboratory? 

A.     Next  to  the  laboratory,  yes. 

Q.     And  who  else  was  present  besides  you  three  ? 

A.  For  the  meeting  itself,  for  the  actual  dis- 
cussion? 

Q.  Who  else  was  present  at  the  time  this  thing 
was  discussed? 

A.     Your   question  isn't   clear.   You  mean  just 
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present  m  the  office  or  those  who  took  pai-t-  in  the 
discussion  ? 

Q.     Those  who  were  i)resent  in  the  office. 

A.  Only  we  three,  except  on  occasion  when  Bill 
McGuire  dropped  in  and  out  and  Damiy  Schuster 
dropi^ed  in  and  out,  because  at  that  time  this  office 
was  used  also  as  a  warehouse  office  and  they  liad 
records  up  there,  too.  And  also  during  that  meeting 
Jolm  Agiiire  lirought  me  a  list  of  the  men  he  Avished 
to  retain  in  the  warehouse. 

The  only  discussion  was  that  he  lianded  me  the 
list  and  said  "These  are  the  men  I  want  to  di'op." 
That  was  all  there  was  to  it.  He  had  nothing  to  do 
with  the  persons  I  selected,  [1552]  or  Mi*s.  Her- 
rerias  or  Charlie  "Williams.  In  fact,  no  one  did, 
only  we  three. 

Q.  But  he  gave  you  the  list  of  men  he  wanted 
to  keep? 

A.  In  the  warehouse,  yes,  so  I  could  take  it 
do^^^l  to  the  office. 

Q.     xVaid  who  else  was  present  at  that  meeting? 

A.  Oh,  I  imagine  Mi*s.  Doty  dropped  in  and 
out,  because  the  office  and  the  laboratoiy  are  ad- 
joining and  the  door  was  open,  but  she  did  not  par- 
ticipate. 

Q.  You  imagine  she  dropjied  in  and  out^  did  you 
say? 

A.  I  know  she  must  have  come  in  and  out.  She 
was  asking  me  on  the  qualit}^  of  the  product  con- 
tinuallv. 
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Q.  Do  you  have  any  ]>resent  reex>lle<*ti()n  of  her 
beiiig  there? 

A.     She  was  in  the  office  on  occasion. 

Q.  Did  anyone  ask  you  any  questioiLs  alx)ut  Uiis 
list  or  any  of  the  employees?  A.     No. 

Q.     Was  Mrs.  McGuire  there,  Maiy  McGuire? 

A.  I  don't  know  whether  slie  was  or  not. 
Frankly,  I  don't  know.  She  was  not  pivsent  at  the 
meeting,  I  know  that.  She  might  liave  Ix^n  in  the 
lalx^ratoiy.  I  would  have  to  check  the  records  to 
say.  I  don't  know. 

Q.  Xow,  consideration  was  given  to  length  of 
seiTice  among  other  things,  in  choosing  this  list, 
was  it  not? 

A.     Consideration  was  given  piimarily  on  merit. 

Q.  My  question,  Mr.  Duckworth,  to  you  was 
whether  or  not  it  was  ti'ue  that  consideration  was 
given,  among  other  things,  to  length  of  service. 

A.    Yes. 

Q.  Xow,  ]Mi*s.  HeiTerias  wi'ote  down  the  names 
of  the  people  as  they  were  chosen  for  retention;  is 
that  right?  A.    Yes,  she  did. 

Q.  And  then  you  finished  up  with  the  list  by  the 
time  you  got  through?  A.     Yes. 

Q.     How  long  did  the  meeting  last? 

A.     About  an  hour. 

Q.  And  after  it  was  over,  what  did  Mi^.  Her- 
rerias  do  with  this  list? 

A.  She  took  the  list  down  and  gave  it  to  Bill 
McGuire. 

Q.     AVlio  did?  A.    Mi-s.  Hen-erias. 


766         National  Labor  Relations  Board  vs, 

(Testimony  of  Leonard  James  Duckworth.) 

Q.    And  what  did  he  do  with  it? 

A.     I  don't  know.  It  was  out  of  my  hands  then. 

Q.  This  list  was  the  list  of  names,  I  think  you 
said,  of  people  who  were  to  remain  at  work? 

A.    Yes. 

Q.  The  following  day  there  was  a  meeting  in  the 
warehouse  at  which  the  employees  were  informed  of 
the  reduction  of  one  shift;  is  that  right?  [1554] 

A.  The  following  day  or  the  day  after,  I  don't 
know.  It  was  on  a  Friday. 

Q.    What  is  your  recollection  now? 

A.  I  believe  that  we  made  that  list  out  on  a 
Wednesday  and  the  meeting  we  had  in  the  ware- 
house was  on  Friday. 

Q.    Are  you  certain  of  that? 

A.  I  am  not  absolutely  certain  of  the  day  we 
made  the  list.  I  am  certain  of  the  time  we  had  the 
meeting. 

Q.  Now,  you  are  certain  of  the  time  of  the  meet- 
ing in  the  warehouse?  A.    Yes. 

Q.     That  was  a  Friday,  was  it?  A.     Yes. 

Q.  At  that  meeting  Mr.  McGruire  read  the  list 
of  naiTies  of  employees  who  were  to  remain  at  work  ; 
is  that  light?  A.     Yes. 

Q.  And  that  was  the  list  that  had  been  made 
up  following  consultation  between  you  and  Mr. 
Aguire  and  Mrs.  Herrerias  in  the  fashion  that  you 
had A.     Not  Mr.  Aguire 

Q.  Between  you  and  Charlie  Williams,  excuse 
me.  Is  that  right?  A.    Yes. 
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(Testimony  of  T.(M)iiai*d  Jainos  Thickwortli.j 
Q.     Now,  i\[r.  Duckwoi't.h,  what  was  the   reason 

for  the  discharge  of  Elsie  Dicki^rson?  [ir)r>5] 

A.     Elsie  Diekerson  actually  sal)otaged  our  i)rod- 

uct.  For  that  reason  she  was  discharged.  [1556] 

*  *  *  *  ^ 

Q.     Now,  what  was  it  that  she  had  done? 

A.  In  our  nonnal  procedure,  an  apple  is  placed 
in  the  machine,  in  which  the  j)eeling  is  removed  and 
the  core  is  removed,  and  subsequent  to  that  the 
apples  are  hand  ti-imnied  in  case  any  bniised  tissue 
remains  or  pieces  of  the  core,  or  other  matter  which 
you  don't  want  to  go  into  tlie  product.  And  Mrs. 
Diekerson  picked  up  the  apples — and  there  were 
several  of  them — and  took  her  trimming  knife  and 
cut  a  hole  in  the  side  of  the  apple  and  inserted  a 
core  into  that  hole. 

Q.  Now,  as  I  recall,  you  say  she  did  that  to  sev- 
eral apples?  A.    Yes,  she  did. 

Q.  In  other  words,  she  did  what  you  call 
plugged  an  apple  by  putting  a  core  in  it;  is  that 
right?  A.     Tliat  is  right. 

Q.     That  would  be  an  apt  description? 

A.     That  would  be,  yes. 

Q.  Now,  the  decision  to  discharge  Mrs.  Dicker- 
son  was  made  by  whom?  A.     By  me. 

Q.     By  you?  A.    Yes. 

Q.     And  when  did  you  make  the  decision? 

A.  After  she  had  been  warned  not  to  plug  those 
apples.  And  [1557]  when  it  happened  again,  I  dis- 
charged her. 

Q.     How  many  apples  did  she  plug  all  together? 
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A.  I  saw  about  a  dozen.  How  many  more  had 
been  plugged  and  had  gone  by  the  inspectors,  I 
don't  know.  [1558] 

•Jf-     •}(•     -Jf     *     -x- 

Mr.  Karasick:  Mr.  Examiner,  I  have  asked  the 
reporter  to  mark  as  General  Coimsel's  Exhibit  40  A 
through  G,  inclusive,  a  letter  on  the  letterhead  of 
the  California  Association  of  Employers,  dated  Oc- 
tober 29,  1954,  addressed  to  Mr.  L.  D.  [1592] 
Mathews,  Jr.,  and  signed  by  C.  B.  Rose,  Executive 
Secretary,  together  with  attachments  i^mning  from 
General  CounsePs  Exhibits  Nos.  40C  through  4QG, 
inclusive. 

I  have  also  asked  the  reporter  to  mark  as  Gen- 
eral Counsers  Exhibit  41 A  through  41H,  inclusive, 
for  identification,  a  series  of  documents  consisting 
of  General  Counsel's  41 A  for  identification,  being 
a  letter  from  C.  B.  Rose,  Executive  Secretary  of 
California  Association  of  Employers,  dated  Novem- 
ber 16,  1954,  to  Mr.  L.  D.  Mathews,  Jr. ;  as  General 
Coimsel's  41B  for  identification,  a  letter  bearing  the 
same  date,  signed  by  the  same  individual,  addressed 
to  the  same  person;  as  General  CoTmsel's  Exhil)it 
41 C  for  identification,  a  letter  over  the  signature  of 
Elmo  Martini,  on  the  letterhead  of  Seba.stoxx)l 
Apple  Growers  Union,  dated  November  15,  1954, 
addressed  to  Mr.  C.  B.  Rose,  Executive  Secretaiy 
of  California  Association  of  Employers,  together 
with  attachments  marked  General  Counsel's  Exhil)- 
its  41E  through  41IT,  inclusive. 

Trial  Examiner:    Excuse  me.  I  missed  one  there, 
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I  tliink.  C  was  \\w  letter  j'i'om  Klmo  Mai'tini,  was  it? 

Mr.  Karasick:  Yes,  it  was  C  and  1),  J  am  soi'iy, 
and  bog'inniiig  witli  attaclmionts  at  E,  nuuiing 
through  H. 

I  have  also  asked  tJie  reporter  to  mark  as  G(^neral 
Coimsers  Exhibit  42A  through  42P  dociimcmts  cx)n- 
sisting  of  the  following:  a  letter  over  tlu^  sig:iiature 
of  W.  H.  McGuire,  written  on  the  letterh(\ad  of 
Sebastopol  Ay^ple  Growers  Union,  dated  Felnniary 
17,  [1593]  1955,  addressed  to  Mr.  W.  INI.  Caldwell, 
President,  California  Association  of  Employers, 
which  is  General  Counsel's  42 A  for  identification, 
together  mth  attachments  beginning  at  General 
Counsel's  42B  and  nmning  through  42F,  inclusive. 

I  have  also  asked  the  reporter  to  mark  as  General 
Counsers  Exhibit  43A  throudi  E,  inclusive,  a  list 
containing  the  names  of  individuals  in  the  first  col- 
umn, the  second  colmnn  entitled  "Date  Hired,"  the 
third  column  entitled  ''Job,"  the  fourth  cohmui  en- 
titled ''Last  Shift,"  the  fifth  colunm  entitled  "Date 
of  Termination,"  the  sixth  cohunn  entitled  "Rea- 
son," and  the  last  cohmm  entitled  "Employed  10- 
18-54  question  mark."  All  of  the  ink  notations  on 
this  document,  with  the  exception  of  the  word 
"date"  over  the  word  "hired"  in  the  second  column 
and  "date  of"  over  the  word  "termination"  in  the 
fifth  column,  being  notations  in  the  handwriting, 
script  or  print  of  William  McGuire,  the  sales  man- 
ager of  the  Respondent. 

I  herewith  offer  these  docmnents  in  evidence,  and 
with  express  attention  directed,  Mr.  Examiner,  to 
General  Counsel's  Exhibits  40C,  40D,  40E  and  40F, 
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there  are  on  40C  and  40D  certain  pencil  marks  to  the 
left  of  the  document  in  the  margin,  and  on  40E  and 
40F  cei'tain  notations  in  ink  and  in  red  pencil 
which  ai)pear  on  the  document.  I  am  offering  none 
of  tliose  notations,  but  only  the  typewritten  matter 
which  appears  on  each  of  those  docimients.  [1594] 

I  herewith  offer  these  dociunents  in  evidence. 

Trial  Examiner :    Any  obj  ection  ? 

Mr.  Berke:  I  think  so  the  record  is  clear  with 
respect  to  41,  the  letter  from  Martini  of  November 
15,  1954,  which  was  stated  to  be  over  his  signature, 
the  record  ought  to  show  it  is  over  his  name,  not 
his  signature. 

Mr.  Karasick:  That  is  agreeable.  There  is  no 
question,  though,  that  the  letter  is  what  it  purports 
to  be,  namely,  a  communication  from  the  Respond- 
ent with  the  signature  of  Mr.  Martini  being  written 
in  by  someone  presumptively  authorized  to  sign  for 
him;  isn't  that  correct,  Mr.  Berke? 

Mr.  Berke :  I  don't  know.  I  will  stipulate  that  it 
is  over  his  name,  not  his  signature. 

Trial  Examiner:  Do  you  know  whose  initials 
those  are? 

Mr.  Berke:  No,  I  don't.  Mr.  Martini  looked  at 
them  and  tried  to  figure  out  the  initials  and  couldn't. 

Trial  Examiner:  It  seems  to  have  been  dictated 
by  ^^Mc". 

Mr.  Karasick:  Is  there  any  question  about  this, 
that  this  document  was  one  which  was  sent  by  the 
Respondent  and  with  Mr.  Martini's  authorization? 

Mr.  Berke:  I  will  stipulate  that  it  was  sent  to 
tlie  person  whose  name  appears  on  it,  Mr.  C.  B. 
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Rose,  Executive  Secretary,  Califoi'iua  Association 
of  Emy)loyers,  and  it  is  obviously  l\(^s])()iul(»nt's  let- 
ter. 

May  we  go  off  the  record  just  a.  in<»niriil  .''  |  ir>!)r)| 

Trial  Examiner:    Off  the  record. 
(Off  the  record.) 

Trial  Examiner:    On  the  record. 

Mr.  Karasick:  It  is  my  understanding,  Mr.  Ex- 
aminer, that  after  confeiTing  with  Counsel  for  the 
Respondent  that  it  may  be  agreed  that  the  signature 
or  the  name  of  Elmo  Martini  appearing  on  General 
Counsers  Exhibit  41D  was  signed  for  Mr.  Martini 
with  his  authorization. 

Mr.  Berke:  Yes.  I  object  to  them  on  the  gix)und 
that  no  proper  foundation  has  been  laid  for  the 
receipt.  There  is  no  evidence  here  to  show  their 
accuracy.  They  are  not  established  to  be  com|K^tent, 
and  they  are  irrelevant  and  immaterial.  There  are 
records  which  show  tlie  actual  facts  here.  General 
Coimsers  representative  has  them.  And  we  have 
agreed  that  we  would  bring  Mr.  Wilson  in  to  tes- 
tify to  the  facts,  if  that  is  still  desired.  All  it  does 
is  just  to  add  and  make  this  record,  already  prolix, 
imduly  more  so,  and  does  not  add  anything,  just 
creates  a  lot  of  additional  confusion. 

Mr.  Karasick:  May  I  state  our  position  in  that 
regard  ? 

Trial  Examiner:  Just  enlighten  me  on  this  43,  if 
yon  will.  Was  that  stipulated  to  have  been  prepared 
by  the  Respondent? 

Mr.  Karasick :  That  is  the  one  I  made  the  state- 
ment with  respect  to  the  notations  by  Mr.  McGuire. 
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I  may  say  that  the  typewritten  names  and  the  nimi- 
bers  which  appear  on  that  list  were  prepared  by  the 
Board  office  from  information  previously  [1596] 
submitted  by  the  Respondent.  They  were  then  given 
to  the  Respondent  and  asked  to  check  for  the  in- 
formation that  appears  on  the  list.  That  was  done 
by  Mr.  McGuire  in  his  own  writing  on  or  about 
March  17,  1955. 

Did  you  want  to  say  something  in  regard  to  that 
before 

Mr.  Berke:    May  I  ask  a  question? 

Mr.  Karasick:    Yes. 

Mr.  Berke:  Do  you  claim  that  all  of  the  writing 
in  tliese  columns  here  are  in  IMcGuire's  handwrit- 
ing? 

Mr.  Karasick:  Yes,  with  the  exception  that  I 
made,  with  the  two  explanations  that  I  made  as  to 
^'date'^  and  "date  of  which  appear  at  the  heading 
of  two  of  the  cohunns. 

It  is  my  understanding  that  Counsel  for  the  Re- 
spondent has  agreed  that  the  signatures  of  C.  B. 
Rose  wherever  they  appear,  and  also  the  signature 
in  one  of  these  docimients  of  W.  H.  McGuire,  are 
authentic.  Is  that  not  correct,  Coimsel? 

Mr.  Berke:    Yes. 

Mr.  Karasick:  Now,  with  respect  to  General 
Counsel's  43A  through  E,  inclusive,  I  offer  this  doc- 
ument, subject  to  the  right  of  Respondent's  Counsel 
to  check  the  accuracy  of  my  statement  that  the 
handwritten  portions,  with  the  exception  of  the 
things  noted,  have  been  put  in  there  by  Mr.  Mc- 
Guire. 


I 
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Trial  Examinor:  Tact's  sec  if  1  imdi  r>t;iii(l  that. 
Do  you  mean  that 

Mr.  Karasick:    That  tliis  is  his  luuulwritin^. 

Trial  Examinor:  Mr.  Borke  is  a^voinp:  that 
they  a])i)ear  to  ])e  in  Mr.  McGnire's  hmidwriting? 

Mr.  Berke:  No,  I  don't  as^roe  to  tJiat.  T  have 
inquired  of  two  gentlemen  who  1  thought  might 
know.  They  tell  me  they  are  not  familiar  with  his 
handwriting.  So  I  don't  know  if  it  is  in  his  hand- 
Avriting  or  not.  I  woukbi't  stipulate  tJiat  they  even 
appear  to  be.  I  am  willing  to  check,  if  Mr.  Kai-a- 
sick  wants  to  withhold  oifering  it.  I  Avill  check  and 
let  him  know  in  the  morning. 

Mr.  Karasick:  It  is  agreed,  is  it  not^  that  this 
docmnent  was  furnished  by  the  Respondent  ?  There 
is  no  doubt  in  either  Mr.  Caldwell's  or  Mr.  Mar- 
tini's mind  about  that,  is  there? 

Mr.  Berke:  Mr.  Caldwell  asked  me  a  question, 
didn't  you  prepare  it  right  there? 

Mr.  Karasick:  If  you  want  to  go  through  aU 
this  on  the  record,  fine. 

Mr.  Berke:  AVhy  don't  you  hold  it  \\\)  until 
morning?  I  can  check  and  ask  if  it  is  in  IMcGuire's 
handwiiting,  and  if  it  is,  I  will  agree  that  it  is  in 
his  hand^vriting.  Of  course,  that  does  not^  as  I  un- 
derstand it,  waive  my  basic  objection  to  tliis,  which 
I  have  made  to  the  other  dociunents. 

Trial  Examiner:  I  take  it  that  these  are  lists  of 
employees  which  would  tend  to  show  who  was  in  the 
employment  of  the  Respondent  on  October  14? 

Mr.  Karasick:     That  is  right. 

Mr.  Berke:    I  don't  agree  to  that. 
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Mr.  Karasick:  These  lists  were  furnished  to  us 
at  various  times  at  our  request,  Mr.  Examiner,  and 
collectively  form  the  basis  for  the  conclusion  by  the 
General  Coimsel  that  the  persons  whose  names  have 
been  checked  on  General  CoimseFs  Exhibits  37  and 
38  were  persons  who  were  employed  on  the  payroll 
as  of  October  14,  1954.  Now,  if  the  Respondent  now 
contends,  as  it  apparently  does,  that  this  informa- 
tion or  some  of  it  is  erroneous  in  any  respect,  it  is 
perfectly  free  to  produce  such  evidence  as  it  can 

to  show  that.   [1599] 
***** 

LEONARD  JMIES  DUCKWORTH 

resumed  the  stand  and  testified  further  as  follows: 

Cross  Examination  [1602] 

***** 

Q.  (By  Mr.  Berke)  :  Now,  you  made  some  ref- 
erence as  to  the  basis  on  which  people  were  selected 
for  retention  for  the  single  shift.  Wliat  [1603] 
was  that  basis? 

A.     I  would  say  primarily  on  merit. 

Q.     Was   any   consideration   given   to   length   of 

service?  A.     Yes,  it  was. 

***** 

Q.  Now,  with  reference  to  Mrs.  Dickerson,  there 
was  a  reference  here  to  her  discharge  because  she 
plugged  an  apple,  which  could  have  affected  or  de- 
stroyed the  quality  of  the  product,  as  you  put  it. 
Was  that  the  sole  reason  for  her  discharge? 

A.  That  was  the  sole  reason  for  her  discharge, 
yes. 

Mr.  Karasick:    May  I  have  the  question,  please? 
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(Testimony  of  L(H)nard  Janu^s  Duckwoi-t.li.) 
(Last  question  read.) 

Q.  (By  Mr.  Berke) :  And  now,  was  it  Just  he- 
cause  she  did  this  to  one  apple? 

A.     No,  because  she  did  it  to  several  apples. 

Q.     Was  she  discharged  for  Union  activity? 

A.     No.   [1604] 

Q.  Were  you  asked  to  find  an  excuse  to  discharge 
her?  A.     No,  I  was  not. 

Q.  Who  is  your  immediate  superior,  or  was  last 
year?  A.     Mr.  Martini. 

Q.  Did  Mr.  Martini  ask  you  to  find  an  excuse  to 
discharge  her?  A.     No. 

Mr.  Berke:    I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Karasick)  :  When  you  spoke  to  me 
in  Mr.  CaldwelFs  presence  at  my  office,  Mr.  Duck- 
worth, I  asked  you  a  number  of  questions  al)out  this 
case,  did  I  not?  A.     Yes,  you  did. 

Q.     And  I  took  notes  on  that,  did  I  not? 

A.     Yes. 

Q.  And  then  I  told  you  that  I  would  reduce  those 
notes  to  the  form  of  an  affidavit  and  send  it  to  you 
to  look  over  and  be  sure  it  was  correct  and  accurate, 
and  that  you  should  feel  free  to  make  any  ch.anges 
you  saw  fit;  is  that  right?  A.     Yes. 

Q.  And  subsequently  you  received  a  typewritten 
copy  of  an  affidavit  in  the  mail  from  me,  did  you 
not  ?  A.     Yes. 

Q.  Then  pursuant  to  our  conversation  you  felt 
free  to  make  what  changes  were  necessary  in  that 
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(Testimony  of  Leonard  James  Duckworth.) 
affidavit  to  make  it  as  [1605]  accurate  as  you  could; 
is  that  right?  A.     Yes. 

Q.  And  the  affidavit  which  you  subsequently 
submitted  on  March  18,  I  believe  it  was,  was  the 
result  of  that  effort ;  is  that  right  ?  A.     Yes. 

Q.  And  this  was  done,  to  the  best  of  your  abil- 
ity, to  give  us  the  facts  as  you  knew  them;  is  that 
right  ?  A.    Yes. 

Q.  There  was  nothing  in  the  affidavit  I  submit- 
ted to  you,  or  that  you  subsequently  submitted,  that 
you  had  not  told  me,  was  there?  A.     No. 

*  *  *  *  ^  [1606] 

Q.  (By  Trial  Examiner) :  Referring  to  the  day 
of  Mrs.  Storey's  discharge,  as  I  [1612]  understood 
it,  you  did  not  see  her  punch  out  and  you  didn't 
know  that  she  had  pimched  out? 

A.  I  didn't  see  her  punch  out,  no,  but  I  knew 
she  was  not  working,  because  I  saw  her  standing 
down  at  tlie  bottom  of  the  stairway. 

Q.     Was  that  by  the  time  clock? 

A.     Close  to  the  time  clock,  yes. 

Q.     Was  she  the  only  one  you  saw  there  ? 

A.     No,  she  had  a  small  group  around  her. 

Q.  Do  you  know  who  those  women  were  who 
were  around  her?  A.     No. 

Mr.  Berke :    Do  you  mean  by  name  ? 

Trial  Examiner:    Either  by  name  or  by  shift. 

The  Witness:     No,  I  don't. 

Q.  (By  Trial  Examiner)  :  And  was  she  still  in 
the  same  place  when  you  first  spoke  to  her? 

A.     Yes,  she  was. 
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Q.  Do  you  reiucMulxM'  exaelly  what  you  said  to 
her? 

A.  First  of  all,  I  went  and  saw  the  llourlady 
and  asked  what  Mrs.  Storey  was  (h)iii<;"  there.  She 
said  she  had  ])inielied  out.  Then  I  went  to  see  Mr. 
Martini,  who  was  uj)  in  the;  office  at  the  time,  and 
he  told  me  to  have  her  k^ave  the  premises.  So  T 
went  dow^nstairs  and  asked  her  to  leave.  And  she 
refused.  So  I  went  back  upstairs  again  and  told 
Mr.  Martini,  and  he  told  me  to  discharge  her,  so  T 
did.  [1613] 

Q.  You  didn't  inquire  of  the  floorlady,  then,  as 
to  whether  or  not  any  of  the  other  Avomen  standing 
there  had  punched  out?  A.     No,  I  didn't. 

Q.  Was  there  any  reason  why  you  limited  your 
question  to  Mrs.  Storey? 

A.  Because  the  ones  coming  in  were  not  the  ones 
on  the  shift.  They  worked  on  the  night  shift,  the 
ones  we  were  talking  about. 

Q.  I  just  asked  you  if  you  knew^  they  Avere  on 
the  night  or  the  day  shift? 

A.  Not  by  name,  no.  They  were  night  shift 
people. 

Q.  And  was  the  floorlady  that  you  spoke  to  Mrs. 
Hardin? 

A.  Yes,  she  was.  In  fact,  I  spoke  to  both  of 
them,  Mrs.  Hardin  and  Mrs.  Herrerias. 

Q.     Which  one  did  you  speak  to  first? 

A.     Mrs.  Hardin  first. 

Q.  Where  was  Mrs.  Herrerias  when  you  spoke 
to  her? 
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A.  I  don't  remember  exactly.  Somewhere  in  the 
cannery. 

Q.  You  liave  no  more  specific  recollection  of  it 
than  that? 

A.  Xo.  DoAvn  by  the  time  clocks,  I  imagine. 
That  is  tlie  logical  place  it  would  be. 

Q.     Right  near  where  Mrs.  Storey  was? 

A.     Yes,  near  there. 

Q.  Do  you  know  whether  or  not  that  was  the 
same  time  clock  that  Mrs.  Storey  used?  [1614] 

A.     I  don't  know. 

Q.  Was  there  any  reason  why  you  didn't  look  at 
Mrs.  Storey's  time  card  instead  of  asking  the  floor- 
lady? 

A.  Usually  we  leave  most  of  the  women's  super- 
vision uj)  to  the  floorlady.  We  don't  interfere  too 
much. 

Q.     You  mean  you  never  look  at  the  time  cards? 

A.     No. 

Q.  Now,  reference  was  made  here  to  some  state- 
ment you  made  about  Mrs.  Storey's  having  annoyed 
certain  employees.  Were  these  employees  that  were 
standing  around  the  time  clock  the  ones  you  had 
reference  to?  A.     Yes. 

Q.     How  do  you  know  that  she  annoyed  them? 

A.  Because  one  in  particular  came  upstairs — 
came  upstairs  to  tell  me  about  it. 

Q.     Who   was   that?  A.     Mrs.    Chicano. 

Q.     Was  she  on  the  night  shift? 

A.     Yes,  she  was. 

Q.     Were  there  any  more  that  you  knew  hy  name  ? 
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A.    No. 

Q.     Do  you  reineni])er  wliat  Mrs.  Cliicano  s.-ud  i 

A.  She  said  just  that  Mrs.  Storey  was  hotheriug 
her  all  the  time  about  joining  th(»  Union,  and  she 
didn't  want  to  join,  didn't  want  any  part  of  it. 

Q.  Was  tliat  w^hen  you  went  down  and  spoke  to 
Mrs.  Storey  the  first  time? 

A.     That  was  before  I  spoke  to  Mrs.  Storey. 

Q.  You  mean  as  a  result  of  that  conversation 
with  Mrs.  Chicano,  did  you  then  co  down  and  sy)oak 
to  Mrs.  Storey? 

A.  No,  I  didn't  speak  to  Mrs.  Storey  imtil  I 
talked  to  Mr.  Martini. 

Q.  AVell,  you  were  upstairs  wdien  Mrs.  Chicano 
spoke  to  you?  A.    Yes,  I  was. 

Q.  Did  you  speak  to  Mr.  Martini  before  you 
went  dow^nstairs,  or  did  you  go  dow^nstairs  first? 

A.  I  spoke  to  Mr.  Martini  before  I  went  down- 
stairs. 

Q.  Then  as  I  understand  it,  you  went  down  and 
told  Mrs.  Storey  to  leave,  and  she 

A.     She  refused  to  leave. 

Q.     Just  W'hat  w^ere  her  w^ords? 

A.     She  just  said,  "I'm  not  bothering  anybody." 

Q.     Is  that  all?  A.    Yes. 

Q.     AVhat  did  you  do  then? 

A.     I  went  back  to  Mr.  Martini. 

Q.     What  did  you  tell  him  then? 

A.  I  told  him  then  that  I  had  asked  her  to  leave, 
and  she  said  she  wasn't  bothering  anybody.  He 
said,  ''Well,  go  down  and  discharge  her,  then." 
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Q.     So  tlien  you  went  do^vn  there  again? 

A.     Yes. 

Q.  Where  was  she  at  the  time  you  got  down  to 
her  that  time?  A.     Right  by  the  time  clock. 

Q.     In  the  same  place? 

A.     The  same  place,  yes. 

Trial  Examiner:    Are  there  any  other  questions? 

Mr.  Karasick:    Yes. 

Q.  (By  Ml*.  Karasick) :  When  you  spoke  to 
Mr.  Martini  the  first  time,  before  you  went  down  to 
see  Mrs.  Storey  at  all,  do  you  recall  what  your  con- 
versation was? 

A.  No,  I  couldn't  exactly  tell  you  the  conversa- 
tion. I  just  told  him  that  Mrs.  Storey  was  down 
there  bothering  people.  First  he  wanted  to  know 
what  she  was  doing  there. 

Q.  Did  you  tell  him  your  conversation  with  Mrs. 
Chicano?  A.     Yes,  I  did. 

Q.  And  then  he  told  you  to  go  down  and  tell 
Mrs.  Storey  to  leave?  A.     To  leave,  yes. 

Q.     That  is  what  you  told  Mrs.  Storey  ? 

A.    Yes,  I  did. 

Q.     And  she  said  she  wasn't  bothering  anyone? 

A.     That  is  right. 

Q.  And  you  went  up  and  told  Mr.  Martini  what 
she   said.  A.     Yes.    [1617] 

Q.     Then  what  did  he  say? 

A.     Then  he  told  me  to  discharge  her. 

Q.  Now,  when  you  went  down  the  second  time 
to  talk  to  Mrs.  Storey,  what  was  your  conversation 
with  her  on  that  occasion? 
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A.  On  the  second  time,  that  is,  when  I  asked  her 
to  leave.  I  went  down  tlie  first  time  to  see  what  slio 
was  doing.  The  second  time  I  went  down,  I  asked 
lier  to  leave,  and  she  told  me  she  wasiTt  l)()thering 
anybody.  The  third  time  I  went  down,  I  asked  h(;r 
to — I  discharged  her. 

Q.     What  did  you  tell  her  on  the  third  occasion? 

A.  I  just  told  her  that  Mr.  Martini  liad  said  to 
discharge  her. 

Q.     Did  you  tell  her  why? 

A.     No,  I  didn't. 

Q.     Did  she  ask?  A.     No,  she  just  left. 

*  *  *  *  *   [1618] 

Trial  Examiner:  Is  Mrs.  Doty  a  year-round, 
too? 

The  Witness:    No,  she  isn't.  [1623] 

•it     *     *     *     * 

Trial  Examiner:  I  still  want  to  get  this  Mrs. 
Storey  incident  straightened  out. 

Q.  (By  Trial  Examiner)  :  When  I  was  ques- 
tioning you,  I  got  the  understanding  that  you  went 
do\\ii stairs  only  twice,  and  then  it  turns  out  that 
you  were  downstairs  three  times.  Now,  suppose  we 
take  it  step  by  step  here  and  let  me  get  this  straight. 
Before  Mrs.  Chicano  came  and  spoke  with  you,  did 
you  know  that  Mrs.  Storey  was  downstairs  ? 

A.     Yes,  I  did. 

Q.     How^  did  you  know  that  ?  A.     I  saw  her. 

Q.     Could  you  see  her  without  leaving  the  office  ? 

A.     Yes. 

Q.     You  were  in  the  office  when  you  saw  her? 
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A.  Yes,  but  I  was  up  in  the  balcony.  I  often 
just  walked  aroimd  the  balcony  there  to  observe  the 
operation  of  the  cannery.  In  fact,  that  is  where  I 
saw  her. 

Q.  As  I  understood  it,  you  told  Mr.  Karasick 
that  you  went  downstairs  to  see  what  Mrs.  Storey 
was  doing.  A.     Yes,  that  is  right,  I  did. 

Q.     Was  it  necessary  to  go  downstairs? 

A.     I  wanted  to  find  out  why  she  wasn't  working. 

Q.     Was  that  before  Mrs.  Chicano  spoke  to  you? 

A.  I  don't  know  whether  it  was  before  or  after. 
I  really  [1626]  don't. 

Q.  Well,  the  first  time  you  went  down,  then, 
what  did  you  do? 

A.  I  went  down  to  see  Mrs.  Hardin,  and  see  why 
Mrs.  Storey  wasn't  working. 

Q.     Then  what  did  you  do? 

A,  Then  I  went  back  upstairs,  and  Mr.  Martini 
was  in  the  cannery  office  at  that  time,  and  I  told 
him  that  she  was  down  there  and  knocked  off.  And 
that  is  when  he  asked  me  to  ask  her  to  leave.  And  I 
went  down  the  second  time  and  asked  her  to  leave, 
and  she  said  she  wasn't  bothering  anybody.  And 
she  refused. 

Then  1  went  back  upstairs  and  told  Mr.  Martini, 
and  he  told  me  to  discharge  her.  So  I  went  down- 
stairs the  third  time  and  discharged  her. 

Q.  On  which  occasion,  if  any  of  those,  did  you 
talk  with  Mrs.  Herrerias? 

A.  I  didn't  talk  to  Mrs.  Herrerias  any  time  dnr- 
ing  those  occasions. 
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Q.  Was  it  after  tlie  discharge  that  you  talked  to 
lier  .^  A.     Yes,  it  was. 

Q.     I  low  long  after? 

A.     Well,  T  imagine  five  or  ten  mimitt's. 

Q.     Do  you  remember  just  how  you  asked  her.' 

A.  I  asked  her,  I  don't  kuow  th(>  exaet  words, 
Init  I  just  asked  [1627]  lier  if  she  had  punched  out 
with  or  without  ])ermission,  and  she  told  nu;  she 
thought  that  she  had  ])unehed  out  without  permis- 
sion. Right  after  that  time,  they  were  changing 
shifts,  and  that  is  wdiy  Mrs.  Herrerias  was  there, 
part  of  the  day  shift. 

Q.  The  day  shift  w^as  still  on  duty  wdien  you 
asked  Mrs.  Herrerias  that  question?  A.     Yes. 

Q.  When  Mrs.  Herrerias  works  on  the  day  shift, 
does  she  work  as  a  floorlady?  A.    Yes. 

Q.  Does  she  w^ork  over  Mrs.  Hardin?  That  is 
to  say,  did  she  work  over  Mrs.  Hardin,  or  w^as  Mrs. 
Hardin  fioorlady  over  the  girls,  just  the  same? 

A.  Mrs.  Hardin  was  quite  ill  at  that  time,  so  to 
relieve  her  of  doing  so  much  walking  on  the  floor, 
we  put  her  in  the  office  npstairs  and  let  her  work 
up  there,  when  Mrs.  Herrerias  came  on  the  day 
shift.  In  other  words,  she  was  no  longer  floorlady. 
Mrs.  Herrerias 

Q.  This  Storey  incident  occurred  before  the  lay- 
off, didn't  it?  A.     Yes. 

Q.  So  at  that  time  Mrs.  Hen^erias  was  not  floor- 
lady  of  the  day  shift? 

A.     Not  of  the  day  shift,  no.  [1628] 
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Q.  Well,  is  your  testimony  the  same,  then,  that 
Mrs.  Hardin  was  not 

A.  At  that  time,  Mrs.  Hardin  was  the  floorlady 
on  the  day  shift. 

Q.  Now,  do  you  mean  to  say  that  as  soon  as 
Mrs.  Herrerias  came  in  at  11:30  or  a  quarter  of 
12:00,  that  she  went  in  and  relieved  Mrs.  Hardin? 

A.     No,  she  didn't. 

Q.  That  is  what  I  am  trying  to  find  out.  AMiat 
position  did  Mrs.  Herrerias  hold,  if  she  worked  on 
the  day  shift,  while  Mrs.  Hardin  was  still  there? 

A.  She  didn't  work  on  the  day  shift  while  Mrs. 
Hardin  was  still  there. 

Q.  She  didn't  work  at  all,  then,  until  after  the 
night  shift  started? 

A.     That  is  right,  yes. 

Q.  Then  if  you  asked  Mrs.  Herrerias  about  Mrs. 
Storey  ten  minutes  after  you  had  discharged  Mrs. 
Storey,  that  would  mean  that  Mrs.  Herrerias  was 
not  working? 

A.  She  wasn't  working  at  the  time,  no.  The 
night  shift  hadn't  started  yet. 

Q.  And  Mrs.  Herrerias,  then,  would  not  l)e 
likely,  would  she,  to  know  anything  about  whether 
Mrs.  Storey  liad  punched  out  or  not  ? 

Mr.  Berke:  I  ol)ject  to  that  as  speculative,  Mr. 
Trial  [1629]  Examiner.  After  all,  he  is  telling  us 
what  he  asked  her  and  what  she  told  him. 

Trial  Examiner:    I  will  withdraw  the  question. 

Q.     (By  Trial  Examiner)  :    Was  there  some  rea- 
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son  wliy  you  ])referred  to  ask  Mrs.  Jl(»rrerias,  tlirn, 

rather  tliau  Mrs.  Hardin? 

A.  Yes,  there  was,  l)eeausL'  "SU^..  ilcrrerias  liad 
l)een  with  us  longer,  and  in  fact  Mi*s.  Ilardiirs  first 
year.  Mrs.  Herrerias  had  been  with  us  about  tlii'ee 
years,  and  frankly  she  was  a  bit  more  efficient. 

Q.  And  what  was  the  reason  wiiy  you  tli()U<j,ht 
Mrs.  Herrerias  would  ])e  in  a  ])osition  to  know 
a))out  whether  a  worker  on  the  day  shift  had 
])unehed  out  at  11:30? 

A.  Because  she  and  Mrs.  Hardin  very  f  reciuently 
would  discuss  things,  talk  them  over  amongst  them- 
selves.   [1630] 

•3f      *      *      ■}(•      -X- 

Mr.  Karasick:  Mr.  Examiner,  you  recall  that 
yesterday  there  was  some  discussion  as  to  General 
CounseFs  Exhibit  43- A  through  E,  inclusive,  con- 
cerning whether  or  not  notations  which  appear  in 
ink  on  that  document  were  in  the  hand  of  William 
H.  McGuire,  sales  manager  of  the  Respondent.  With 
the  exceptions  of  the  word  "date"  before  the  word 
''hired"  in  column  two,  and  the  words  "date  of" 
before  the  A\^ord  "termination"  at  the  head  of  col- 
mnn  five.  Counsel  for  the  Respondent  has  checked 
the  document  and  agrees  Avith  me  that  the  nota- 
tions made  thereon  were  made  by  William  H.  Mc- 
Guire in  the  preparation  [1638]  of  this  document. 

Is  that  a  correct  statement? 

Mr.  Berke:  Yes.  However,  of  course,  I  do  not 
stipulate  that  it  is  accurate.    In  fact,  we  will  show 
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that  it  is  inaccurate,  and  I  objected  to  its  receipt 
on  that  ground. 

Mr.  Karasick:    I  am  offering  it  in  evidence. 

Mr.  Berke:  I  object  to  its  receipt  on  the  grounds 
that  it  is  incompetent,  irrelevant  and  immaterial,  no 
proper  foundation  has  been  laid  for  it.  Moreover, 
it  is  inaccurate,  doesn't  reflect  the  tme  facts  which 
are  reflected  by  the  payroll  records  heretofore  of- 
fered hy  Counsel  for  the  General  Counsel,  which 
he  has  had  in  his  possession,  which  shows  the  true 
situation. 

Trial  Examiner:  You  stated  yesterday,  Mr.  Kar- 
asick, that  you  received  this  docimient  from  the 
Respondent? 

Mr.  Karasick :  Yes,  that  is  correct.  Just  one  mat- 
ter in  regard  to  the  statement  that  the  payroll  rec- 
ords are  in  my  possession.  They  have  been  in  Mr. 
Berke's  possession.  I  have  had  access  to  them  here 
in  the  hearing  room  only,  which  was  the  imder- 
standing.  I  want  the  record  clear  on  that. 

Trial  Examiner:  I  will  now  receive  General 
Counsel's  Exhibit  43,  including  sub  pars  A  to  E. 

(Thereupon  the  documents  above  referred  to, 
heretofore  marked  General  Counsel's  Exliiliit 
No.  43-A  through  43E,  inclusive,  were  received 
in  evidence.)   [1639] 

»     *     -Jt     -x-     * 
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was  called  as  a  witiu^ss  by  and  mi  hclialf  of  the 
General  Counsel,  and  being"  fii-st  duly  swoi'ii,  wius 
examined  and  testified  as  follows: 

*      -^f      -X-      -Jt      * 

Direct  Examination 

Q.  (By  Mr.  Karasick) :  Mr.  Bert-olucci,  ai-e  you 
associated  with  the  Teamsters  Tx>cal  980,  the  Charg- 
ing Party  in  this  case?  A.     I  am. 

Q.     What  is  your  position? 

A.  I  am  the  president  and  business  representa- 
tive of  the  Local  980. 

Q.     And  how  long  have  you  h(4d  that  position? 

A.     Going  on  seven  years. 

Q.     Continuously  for  the  past  seven  yeai-s? 

A.     Yes ;  not  quite  seven,  but  it  is  going  on  seven. 

Q.     For  the  past  six  full  years?  [1692] 

A.     That  is  right. 

Q.  I  direct  your  attention  to  the  organizing  cam- 
paign of  the  imion,  the  Sebastopol  Apple  Growers 
Union,  that  occurred  last  year. 

Q.  Do  you  recall  a  meeting  ^vith  Mr.  Elmo  Mar- 
tini, representing  the  respondent,  Mr.  Roy  Rhodes, 
and  yourself,  representing  the  Union,  sliortly  before 
the  organizing,  or  about  the  time  the  organizing 
efforts  occurred  out  there?  A.     I  do. 

Q.     AVhen  was  that  meeting? 

A.     Around  the  28th  or  29th  of  July. 

Q.     Where  did  it  occur? 

A.     In  the  SAGU  office,  main  office. 

Q.    Who  were  the  persons  present? 

A.     ]\Ir.  Rhodes,  Mr.  Martini  and  myself. 
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Q.  And  will  you  tell  us  as  well  as  you  can  recall 
what  was  said  and  who  said  it  at  that  meeting  ? 

A.     Well,  we  went  into  the  office  and  the  girl 

Q.     By  ^Sve"  you  mean? 

A.  Rhodes  and  myself.  The  girl  said,  *'Well, 
Martini  is  busy,  will  you  wait  a  few  minutes?''  We 
said,  ^'Yes.''  So  we  waited  there  for  a  while.  After 
tliat  Martini  came  over  and  in  plain  English  said, 
^^What  the  hell  are  you  guys  doing  here?  You  better 
get  out  and  come  back  in  a  couple  years.'' 

Q.  And  had  either  you  or  Mr.  Rhodes  said  any- 
thing? [1693] 

A.  Not  then,  but  afterwards  there  was  discussion 
between  him  and  Rhodes. 

Q.  Will  you  tell  us  as  well  as  you  recall  what 
was  said  and  who  said  it? 

A.  Well,  Rhodes,  in  th.e  conversation  with  Mar- 
tini, told  him  that  he  was  there — ^he  knew  what  he 
was  there  for  and  he  would  like  to  have  a  chance  to 
talk  to  the  people,  would  he  mind  if  he  talked  to 
the  people,  and  Elmo  said,  "No,  but  not  on  company 
time." 

Q.     Anjrthing  else  said? 

A.     Then  we  left,  went  up  to  the  comer  grocery. 

Q.     What  else  was  said? 

A.  Then  Rhodes  asked  Martini  if  he  wouldn't  do 
one  thing  for  him.  Tie  said,  "Being  that  you  are 
having  a  board  meeting  tonight,  I  w^ould  like  for 
you  to  bring  it  before  your  board  and  see  what  they 
think  about  it."  So  Elmo  said,  promised  he  Avould 
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l)ring'   it   u])   hcfon^  llic   honrd,   and    llicn    would    let 

Rhodes  know  by  ])li()n('  the  next  inoniiim-. 

Q.  As  far  as  you  know,  did  lu^  call  Kliodi  s  tlir 
nc^xt  niorninc;?  A.     Xo,  lie  did  not.  |  UiDl] 

-)t      *      -X-      *      -X- 

Cross  Examination     *  *  *  *  * 

Q.  (By  Mr.  Berke) :  Was  that  yoni-  nndor- 
standino'  that  yon  could  not  lay  anyone  off  before  a 
Lahor  Board  election  no  matter  what  the  reason 
may  have  been  for  the  layoff? 

Mr.  Karasick:  Object  to  that  as  immaterial  and 
irrelevant. 

Triail  Examiner:  That  has  already  been  an- 
swered. 

Mr.  Berke:    No;  I  don't  think  so. 

Trial  Examiner:    Yon  may  answer  then. 

The  Witness:    Yes.  [1704] 

*    ^    -x-    *     * 

Q.  (By  Mr.  Berke)  :  How  many  years  have  you 
knoA\Ti  Mr.  Martini? 

A.     Quite  a  mmaber  of  years. 

Q.    You  were  friendly  with  him,  were  you  not? 

A.     Yes. 

Q.  And  you  talked  to  him  on  many  occasions  be- 
fore July  28th  or  29th,  had  you  not? 

A.     That  is  right. 

Q.  And  on  this  particular  occasion,  when  you 
said  something  about,  "^Y\\^it  the  hell  you  guys 
doing  here,"  was  he  angry? 

Mr.  Karasick:    Object. 

Trial  Examiner :    Overruled. 


790         National  Labor  Relations  Board  vs. 

(Testimony  of  Angelo  H.  Bertolucci.) 

The  Witness:  Well,  I  don't  know  whetiier  he 
was  angry  or  not.  He  answered  that  in  that  tone  of 
voice,  ^*What  the  hell  are  you  guys  doing  here."  He 
knew  right  away  what  we  were  there  for. 

Mr.  Berke:  I  move  that  last  portion  be  stricken, 
"he  knew  right  away.'' 

Trial  Examiner:    Strike  it. 

Q.  (By  Mr.  Berke) :  You  had  talked  with  Elmo 
Martini  many  times  before,  as  I  understand  it,  had 
you  not?  A.     Yes;  lots  of  times  before. 

Q.    Yes. 

A.     But  not  only  on  organization  of  the  plant. 

Q.     On  other  matters? 

A.     Yes;  friendly  chats.  [1705] 

Q.  And  you  heard  Elmo  Martini  use  a  cuss  word 
on  those  occasions  too,  had  you  not? 

A.    Well,  I  don't  know.  I  don't  remember  that. 

Q.     He  didn't  order  you  out  of  his  office,  did  he? 

A.  Well,  we  were  there  just  a  few  seconds  after 
he  had  said  that.  We  went  outside. 

Q.    With  him? 

A.     Yes ;  and  we  went  up  to  the  grocery  store. 

Q.  When  you  say,  ^^We  went  up  to  the  grocery 
store,"  was  he  vdth  you  and  Mr.  Rhodes? 

A.    Mr.  Rhodes,  myself  and  Martini. 

Q.  And  you  drove  over  in  somebody's  car,  did 
you  ?  A.     Yes. 

Q.     Whose  car?  A.     His  station  wagon. 

Q.     Whose  station  wagon? 

A.     Martini's  station  wagon. 
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Q.  And  you  had  a  friendly  convei-satioii  in  tlu^ 
station  wai^on,  did  you  not,  wlu^n  you  drove  i 

Mr.  Karasick:  Object  to  the  eharachM'ization  of 
whether  it  was  friendly  or  not  I'rit^ndly.  It  is  a  nuit- 
ter  of  intei'pretation  and  tJie  ultiinaU^  conelusion  for 
tlu^  trier  or  the  finder  of  facts. 

Trial  Examiner:  Well,  on  a  matter  of  tliat  kind, 
I  will  ]:>ermit  it.  You  may  answer.  [170()] 

The  Witness:  There  was  no  conversation  l)e- 
tw(^en  the  office  and  the  groceiy  store. 

Q.     (By  Mr.  Berke)  :    Complete  silence? 

A.  Well,  Ave  just  got  there  in  a  jiffy  and  tiiat 
was  it. 

Q.    Was  it  complete  silence  during  that  jiffy? 

A.     I  believe  there  was,  yes;  not  any  talk. 

Q.     And  where  did  you  go,  in  the  grocery  store? 

A.     A  little  store. 

Q.     At  Molino  Comers  ?  A.     That  is  right. 

Q.     And  did  IMr.  IMai^ii  go  in  mth  you? 

A.     That  is  right. 

Q'.     What  took  place  in  there? 

A.     We  each  got  a  soda  and  went  outside. 

Q.  And  when  you  left  Mr.  Martini,  did  you  leave 
with  angry  words? 

Mr.  Karasick:    Object. 

Trial  Examiner:    Ovenniled. 

The  Witness:    Do  you  want  me  to  answer? 

Trial  Examiner:    Yes. 

Mr.  Berke:    I  asked  you  the  question,  yes. 

The  Witness:    What  is  the  question  now? 
(Question  read.) 
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The  Witness:    No,  we  did  not. 

Q.  (By  Mr.  Berke)  :  As  far  as  you  were  con- 
cerned, everything  [1707]  was  friendly. 

Mr.  Karasick:  Object  to  this  witness,  as  far  as 
he  was  concerned,  whether  it  was  friendly  or  not. 

Trial  Examiner:     Overniled. 

Mr.  Karasick:  As  being  immaterial  and  irrele- 
vant. 

Trial  Examiner:    Overruled. 

The  Witness:  The  answer  was  that  INIr.  Rhodes 
asked  him  to  bring  the  thing  before  the  board  that 
night.  He  was  having  a  board  meeting  and  he  would 
let  him  know  next  morning  by  phone,  and  we  left. 

Q.  (By  Mr.  Berke)  :  As  far  as  you  were  con- 
cerned, when  you  left  it  was  all  very  friendly? 

Mr.  Karasick:    Object. 

Trial  Examiner:    Overruled. 

The  Witness:    Do  you  want  me  to  answer? 

Trial  Examiner:    Can  you  answer  it? 

The  Witness:  I  think  it  was.  We  didn't  come  to 
blows. 

Q.  (By  Mr.  Berke)  :  When  you  went  in  with 
Mr.  Rhodes  to  talk  to  Mr.  Martini  on  that  day,  you 
"went  in  there  to  ask  him  if  Mr.  Martini  would  mind 
if  you  talked  to  the  people  that  worked  there,  was 
that  it? 

A.  Yes;  during  the  conversation  of  those  few 
minutes  Rhodes  asked  him  if  it  would  be  all  right  to 
talk  to  the  people. 

Q.  But  you  wanted  to  go  among  the  people  to 
organize  them  that  were  working  at  SAGU?  [1708] 


Sehastopol  Apple  Crrowers  Union  793 

(Testimony  of  Aiigelo  IT.  ]>c'rtolucci.) 

A.     Yes;  but  lie  said  not  on  company  time. 

Q.  Please  answer  my  question.  If  you  didn't 
hear  it  I  will  ask  tlie  reportia*  to  repeat  it.  You 
wanted  permission  from  Mr.  Mai-tini  to  ^o  amonj]: 
the  people  working  at  SAGU  to  talk  to  tin m  ;d)ont 
organizing  them;  is  that  right? 

A.  Well,  the  only  thing  to  that,  Rhodes  asked 
Martini  if  he  had  any  objection  to  talking  to  tlie 
people. 

Q.  Will  yon  please  answer  my  question?  Would 
yon  repeat  it  to  him  ? 

(Question  read.) 

Mr.  Karasick:  I  object;  I  submit  the  question 
has  been  asked  and  answered. 

Trial  Examiner :  I  mil  ask  the  witness  to  answer 
that  as  directly  as  possible. 

The  Witness:  Still  I  say  that  Rhodes  asked 
Elmo  if  he  had  any  objection  to  talking  to  the  i>eo- 
ple,  and  he  said,  ^^ISTot  on  company  time,"  and  then 
we  took  off.  [1709] 

•}f     ■K-     -X-      -Jf     4f 

Redirect  Examination     ***** 
Q.     (By  Mr.  Karasick) :     Mr.  Bertolucci,  aft-er 
you  had  talked  to  jMartini  that  day,  did  you  go  out 
to  the  plant  for  the  purpose  of  talking  to  employees 
and  asking  them  to  join  the  union?  [1711] 

Trial  Examiner:  Within  a  period  of  a  month 
or  so. 

Q.     (By   Mr.   Karasick) :     I   mil   develop   that 
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when  I  get  this  general  question  answered. 

A.  Yes,  I  went  out  there.  In  fact,  the  first  time 
I  went  out  there,  myself  and  two  girls  and  another 
gentleman  with  me,  we  went  out  to  the  front  door 
of  the  canneiy  and  as  we  distributed  the  literature, 
why,  after  about  ten  minutes  we  were  there,  we 
were  throA\TL  out. 

Q.     Who  threw  you  out? 

A.     He  came  over  to  me  and  said 

Trial  Examiner:  Just  answer  the  question.  Who 
was  it? 

The  Witness:  His  name  is  Charles,  Charlie. 
I  don't  know  what  his  last  name  is — ^Williams. 

Q.  (By  Mr.  Karasick) :  And  what  did  Charley 
Williams  say  to  you  on  that  occasion? 

A.  He  came  to  me  and  said,  "Listen,  you  know 
you  are  on  comi^any  property  and  the  company 
doesn't  allow  this.  You  better  get  back  on  the  high- 
way." So  I  thanked  him  and  we  all  went  back  on 
the  highway. 

Q.  Were  there  any  other  occasions  after  that 
that  any  representative  of  the  company  told  you 
that  or  anything  similar  about  organizing  on  com- 
pany property? 

A.  We  never  did  go  on  the  company  property 
from  then  on.  [1712] 
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WILLIAM  GRAMT 

was  callcnl  as  a  witiu^ss  hy  and  on  hclialf  of  tho 
Greneral  Counsel,  and  Ikmhi^  fii-st  dnly  sworn,  was 
examined  and  testified  as  follows: 

Trial  Examiner:  Will  you  stnt^  yoni-  Tiame, 
please? 

The  Witness:     William  Granii. 

Trial  Examiner:    And  your  address? 

The  Witness :  2209  Sonoma  Avenue,  Sjuita  Rosa, 
California. 

Direct  Examination 

Q.  (By  Mr.  Karasick)  :  Mr.  Grranii,  are  you  a 
representative  of  the  imion  which  is  the  Charging 
Pai'ty  in  this  case? 

A.     Yes;  I  am.  [1714] 

Q.     What  is  your  position? 

A.  I  am  an  organizer  for  the  West-em  Confer- 
ence of  Teamsters. 

Q.  'V'\Tiat  is  the  connection  of  tJie  Western  Con- 
ference of  Teamsters  with  Local  980? 

A.  The  Western  Conference  of  Teamsters  is  a 
federation  of  the  various  local  unions  in  the  11 
western  states. 

Q.  And  were  you  sent  to  help  the  local  here  in 
its  organizing  efforts?  A.     That  is  right. 

Q.     A¥hen  did  you  come  here  to  Santa  Rosa? 

A.  It  was  on  or  about  the  15th  of  August  of 
1954. 

Q.  Were  you  here  at  the  time  that  the  imion 
first  distributed  buttons  to  the  employees  at  the 
plant?  A.    Yes. 

Q.     I  hand  you  General  Counsel's  Exhibit  31  and 
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ask  you  to  look  at  that  carefully,  and  when  you  have 

had  sufficient  time,  indicate  so.  A.     Yes. 

Q.     Is  that  the  button  to  which  you  refer? 

A.     Yes. 

Q.  By  that  button  I  mean  is  that  the  type  of 
button  which  was  distributed  at  the  time? 

A.     Yes;  that  is  it. 

Q.  WT^ien  were  these  buttons  handed  out  to  the 
employees  at  SAGU,  do  you  recall?  [1715] 

A.  They  were  handed  out  on  two  occasions.  The 
first  was  the  13th  of  October  at  a  union  meeting, 
1954. 

Q.  And  there  were  employees  w^orking  on  l>otli 
the  day  and  night  shift  at  the  plant  at  that  time, 
were  there  not?  A.     That  is  right. 

Q.  Was  the  button  handed  out  to  one  or  both  of 
the  employees  on  the  shift? 

A.     One  shift  on  the  13th. 

Q.     Which  shift  was  that? 

A.     The  day  shift. 

Q.     And  why  was  that? 

A.  Well,  the  reason  was  that  we  had  a  meeting 
in  the  aftemoon  for  the  night  shift  and  one  in  tlie 
evening  for  the  day  shift  because  of  the  fact  that 
the  representation  at  the  night  shift  meeting  wasn't 
as  great  as  we  had  desired  and  we  chose  not  to 
hand  out  the  night  shift  buttons,  l)ut  to  hand  them 
to  the  day  shift  first  and  follow  the  succeeding  day 
with  nights. 

Mr.  Berke:    I  move  all  that  be  stricken  as  irrele- 
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vant  and  immaterial,  not.  ])iii(rniL;-  (ui  the  rcsjxmdont, 

has  no  bearing  on  the  issnes  licic 

Trial  P^xaminev:     INfotion  denied. 

Q.  (By  Mr.  Karasiek)  :  Wcrc^  hnltons  liandcd 
ont  to  the  night  shift?  A.     Yis. 

Q.    When?  [1716] 

A.     The  14th  of  October,  as  they  came  on  shift. 

*     *     -)f     *     -x- 

Q.  Were  there  various  employees  at  the  SAGU 
Avho  were  made  membei^s  of  the  imion  committee? 

A.     Yes. 

Q.  Was  there  one  committee  or  more  than  one 
committ.ee  ? 

A.  There  were  two  conmiittees,  a  day  and  a 
night. 

Q.  Did  you  have  a  list  of  the  membei-s  of  the 
committee  at  the  SAGTJ  plant  during  last  year's 
season  prepared?  A.     Yes. 

Q.     Both  for  the  day  and  night  shift?  [1717] 

A.     That  is  right. 

Q.  I  hand  you  a  document  which  I  ask  the  re- 
porter to  mark  as  General  Coimsel's  Exhibit  44- A 
to  44-C  inclusive,  consisting  of  three  typewritten 
pages,  and  ask  if  that  is  a  list  of  the  day  committee 
members,  to  which  you  have  referred? 

A.     Yes. 

Q.  I  hand  you  a  type^vlitten  docmnent  consist- 
ing of  two  pages,  which  I  ask  the  comi:  reporter  to 
mark  as  General  Coimsers  Exliibit  45-A  and  45-B, 
and  ask  you  if  that  is  a  list  of  the  night  conunittee 
members  to  which  you  have  refeiTed? 
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A.    Yes. 

(Thereupon  the  documents  above  referred  to 

were  marked  General  Counsers  Exhibits  44-A 

to  44-C,  and  45-A  and  45-B,  for  identification.) 

Mr.  Karasick :    I  offer  the  dociunents  in  evidence 

as  General  Counsers  Exhibits  44-A  to  C,  inclusive, 

and  45-A  and  B.   [1718] 

*      4e      *      *      4t 

Mr.  Berke:  As  to  48  and  49,  I  object  to  them  on 
the  ground  that  they  are  irrelevant,  immaterial. 
There  is  no  showing  here  of  the  signatiires  on  those 
cards  and  the  signatures  of  the  people  whose  names 
the  people  purport  to  be  on  those  cards. 

I  object  further  on  the  ground  no  proper  founda- 
tion has  been  laid  for  the  receipt  and  their  compe- 
tency has  not  been  established. 

Trial  Examiner:  May  I  ask  the  purpose  for  in- 
troducing them? 

Mr.  Karasick:    The  union  authorization  cards? 

Trial  Examiner :    Yes.  [1748] 

Mr.  Karasick:  To  show  those  persons  who  are 
members  of  the  union  at  the  time  the  circmixstances 
of  this  case  occurred?  I  should  think  it  would  be 
self-evident  according  to  the  issues  as  framed  in 
this  complaint. 

Trial  Examiner:  Assimiing  that  to  be  tnie,  can 
we  take  e^ddence  of  cards  made  out  in  block  print- 
ing, for  example,  to  be  evidence  of  membei-ship? 

Mr.  Karasick:  I  submit,  Mr.  Examiner,  these 
are  the  original  membership  or  authorization  cards 
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received   by   the    union    (lurini;'   tho   organizational 

campaign  wliieh  wc^nt  on  during  tJic  1954  season. 

I  liavo  laid  the  foundation  showing  th(y  were  ic- 
ceived  in  tlie  nonnal  coui"se  of  busiiu^ss.  They  are 
part  of  the  business  records  of  tJie  union;  they  aro 
not  perfect  records  any  more  tJian  any  l)usiness  rec- 
ords may  l)e.  Such  errors  as  may  oceui*  in  Ihcni, 
such  tilings  which  are  short  oT  peifection  in  them 
are  things  which  you  will  have  to  weigh  as  a  trier 
of  facts.  I  can't  change  tlie  facts.  T  c^m  only  ])r()- 
duce  them  here. 

These  cards  are  the  way  they  came  to  the  union. 
I  am  offering  them  in  good  faith  as  full  evidence  of 
the  union's  records  as  to  who  was  or  who  wasn't  an 
adherent  of  the  union  at  the  time  in  (question,  and 
I  am  offering  them  as  each  one,  as  far  as  I  know, 
being  a  card  signed  and  tnmed  in  by  a  particidar 
person  as  his  individual  name  appeal's  thereon,  re- 
ceived in  the  normal  course  of  the  biusiness  of  tlie 
union  and  [1749]  part  of  the  business  records  of  the 
union. 

Trial  Examiner:     Well,  I  will  receive  48  and  49 
in  e\ddence  without,  of  course,  saying  that  they  nec- 
essarily prove  what  you  offer  them  for.  [1750] 
*  *  *  *  * 

Q.  (By  Mr.  Karasick)  :  Mr.  Grami,  I  hand  you 
the  union  authorization  card  containing  the  name 
of  Lois  A.  Thornton,  marked  as  Greneral  Coimsel's 
Exhibit  48- (98),  and  I  w^ould  like  to  ask  you  \rith 
respect  to  that  card,  again  calling  your  attention  to 
the  fact  the  year  appears  as  1950,  this  question : 
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To  tlie  best  of  your  knowledge,  was  or  was  not 
that  card  which  you  now  hold  in  your  hand  received 
during  the  1954  season  at  SAGrlJ,  received  by  the 
imion  in  the  regular  course  of  business  during  the 
1954  season  at  S AGU  ?  A.    Yes. 

Q.     Your  answer  is  it  was?  A.     It  was. 

Q.  Do  you  have  any  explanation  for  why  the 
year  1950  api^ears  in  there  rather  than  1954? 

A.     No ;  obviously  it^s  an  error. 

Q.  You  will  notice  that  the  piinted  material  of 
the  card  which  begins  with  the  words,  '^Authorized 
general  Truckdrivers  and  Helpers  Union  Local 
No./^  and  after  that  there  is  a  block  and  the  num- 
ber apparently  has  been  blocked  out^  or  at  least 
there  is  a  block  there  and  above  it  in  t}^:>e  or  some 
form  of  [1751]  printing  in  different  print  than  the 
rest  of  the  printing  I  have  just  read,  appears  the 
figures  '^980.'' 

Do  you  notice  that?  A.    Yes. 

Q.     Do  you  know  how  they  got  there? 

A.     I  can  only  presume.  Quite  often  we 

Mr.  Berke:  Just  a  moment.  I  am  going  to  object 
to  the  assumption.  If  he  doesn't  know,  he  doesn't 
know. 

Trial  Examiner:    T  will  sustain  the  objection. 

Q.  (By  Mr.  Karasick)  :  Do  you  have  any  idea 
at  all  that  would  explain  the  figures  that  T  have- 
just  ]>ointed  out  to  you?  A.     Yes. 

Q.     Would  you  ex]^lain  it? 

A.  Quite  often  we  either  run  out  of  i)lace  cards 
or  borrow  place  cards  from  other  locals  if  we  can't 
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o-(^t  tlicm  printed  (luickly  eiu>np:li,  and  we  black  out 
the  date — not  tlu^  dati^,  but  ratlKM-  the  loeal  mmilMT 
if  it  happens  to  be  624  or  somi^  other  local,  and 
enter  the  i)roper  local  nnmlx^r. 

Mr.  Berke:  I  move  that  be  strieken  as  ^'cneral 
and  not  confined  to  this  paiticular  cai-d,  what  liajv 
])ened  to  it. 

Trial  Examiner:    Motion  dc^nied.  [1752] 

■¥r      *      ^      ^      * 

Mr.  Karasick:  It  is  stipulated  and  a,e:r(H^l  that 
General  Counsers  Exhibit  [1834]  40-G,  entitk^l 
^^ Employees  October  19,  1954,"  is  a  copy  of  that  list 
of  employees  which  was  used  as  the  eli,G;ibility  list 
at  the  election  conducted  by  the  Board  at  the  re- 
spondent's plant  on  October  19,  1954. 

Is  that  a  correct  statement  and  do  you  so  stipu- 
late? 

Mr.  Berke:  I  so  stipnlate.  And  let  the  record 
show  that  at  this  time  I  am  retniTiins:  to  the  court 
reporter  the  copy  of  General  Counsel's  40-G  which 
I  took  from  the  dnplicate  exhibit  file  so  that  I  might 

check  the  record,  the  company's  records  on  it. 

*  *  ■X-  *  4f 

Mr.  Berke:  Xow  I  would  like  to  make  a  more 
specific  motion  to  dismiss  at  this  time,  directing  my- 
self to  specific  allegations  in  the  complaint  about 
which  I  don't  think  there  can  be  much  quaiiTl. 

Page  3,  subparagraph  3,  where  the  allegation 
reads:  "In  or  about  the  latter  part  of  September, 
1954,  the  exact  date  being  unknown,  General  Man- 
ager Elmo  Martini  threatened  an  employee  with 
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physical  assault  unless  said  employee  ceased  his 
activities  on  behanf  of  the  Union." 

Now  I  submit,  Mr.  Trial  Examiner,  that  there 
isn't  a  shred  of  evidence  to  support  that  allegation, 
and  I  am  urging  quite  seriously  that  the  motion  to 
dismiss  that  allegation  be  granted,  because,  since  the 
hearing  began,  and  each  time  that  we  have  gone  into 
recess  and  tlien  resinned,  both  the  press  and  news 
[1847]  broadcasts  on  tlie  radio,  in  referring  to  this 
proceedmg,  have  constantly  stressed  that  particular 
allegation  and  they  have  put  more  emphasis  on  it 
since  an  alleged  assault  upon  one  of  the  union  rep- 
resentatives, leaving  an  inference  and  an  innuendo 
which  is  completely  imw^arranted,  and  in  light  of 
the  fact  that  there  is  absolutely  no  e\ddence  to  sup- 
port that  allegation,  I  submit  that  that  allegation 
in  the  complaint  should  be  dismissed  at  this  time. 

Trial  Examiner:  You  oppose  the  motion,  Mr. 
Karasick  ? 

Mr.  Karasick:    I  don't  oppose  that  motion. 

Trial  Examiner:    Motion  is  granted.  [1848] 

*    *    *    *    -x- 

Mr.  Karasick:  Mr.  Examiner,  it  is  my  under- 
standing that  counsel  for  the  respondent  and  coim- 
sel  for  the  General  Counsel  hereby  stipulate  and 
agree  that  C.  E.  Storey  and  Clarence  E.  Storey  are 
one  and  the  same  individual ;  and  that  the  name 
Louise  Thornton,  L-o-u-i-s-e  Thornton,  T-h-o-r-n- 
t-o-n,  as  it  appears  on  page  6  of  General  Coimsers 
Exhibit  37,  and  also  as  it  appears  on  General  Coim- 
seFs  Exhibit  42-C,  is  an  error,  and  the  name  actu- 
ally should  ])e  Lois,  L-o-i-s  Thornton. 
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Is  that  a  correct  statement  and  do  yon  so  stijni- 
late  and  agree? 

Mr.  J]erk(-    So  sti]>nlat(Ki.  [1855] 

*      ^      ■»      M-      ^ 

ROLLO  \V.   WINKLER 

a  witness  called  hy  and  on  iK^half  of  the  Res]K)ndent, 
bein^-  first  dnly  sworn,  was  (examined  aiid  testified 
as  follows: 

Trial  Exmniner:    Will  yon  state  yonr  fnll  njime 
for  the  record  ? 

The  Witness:    Rollo  Wilford  Winkler. 

Trial  Examiner:    And  yonr  home  address? 

The  Witness:     3651  Frei  Road,   F-r-e-i,   Sehas- 
topol. 

Direct  Examination 

Q.     (By  Mr.  Berke)  :     Dr.  Winkler,  yon  are  by 
profession  a  dentist,  are  you? 

A.     That  is  correct. 

Q.     And  are  yon  practising  yonr  profession  at 
the  present  time  ?  A.     No,  I  am  not. 

Q.     Is  it  correct  that  you  are  retired  fi-om  your 
profession  ?  A.    Yes.  At  this  time  I  am. 

Q.     Now,   do   you   own  a  ranch   at  the  present 
time  ?  A.    Yes. 

Q.     And  what  do  you  raise  on  tliat  ranch — ^well, 
strike  that. 

Did  you  own  that  ranch  last  year  and  preceding 
years?  A.    Yes. 

Q.     What  did  you  grow  on  that  ranch  last  year? 

A.     I  grow  all  apples.  [1856] 

Q.     And  are  you  a  member  of  the   Sebastopol 
Apple  Growers  Union?  A.    Yes. 
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Q.  Were  you  a  member  of  the  Sebastopol  x\pple 
Growers  Union  in  1953  and  1954  ?  A.    Yes. 

Q.  Do  you  hold  any  office  at  the  present  time  in 
the  Sebastopol  Apple  Growers  Union? 

A.    Yes. 

Q.     A^Hiat  office  do  you  hold? 

A.  I  am  the  Vice-chaimian,  and  Chairman  of 
the  Executive  Committee. 

Q.    Are  you  a  member  of  the  l:)oard  of  directors? 

A.     Yes. 
*  *  *  *  ^ 

Q.  (By  Mr.  Berke)  :  Xow  last  year  did  you 
hold  any  office  in  the  Sebastopol  Apple  Growers 
Union  ?  A.     Yes. 

Q.     What  office  did  you  hold? 

A.     I  was  in  the  same  capacity  last  year. 

Q.  That  is  Vice-chaimian  of  the  board  and 
Chairman  of  the  Executive  Committee? 

A.  Yes.  I  was  also  chaimian  of  the,  I  l>elieve  it 
was  [1857]  chainnan  of  the  fresh  marketing  or  the 
packing  house  conunitt.ee,  Fresh  Apple  Conunittee. 

Q.     Of  the  Sebastopol  Apple  Growei's  Union? 

A.  Yes.  I  wouldn't  want  to  say  —  I  wouldn't 
want  to  say  I  was  chairman  of  that  committee. 
I  was  on  that  conunittee. 

Q.     You  were  a  member  of  that  conunittee? 

A.    Yes. 

Q.  Was  this  last  year  that  you  are  talking 
about  ?  A.    Yes. 

Q.     As  a  member  of  the  Sebastopol  Ajjple  Grow- 
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ers  Union,  arc^  \\\v  a])])los  j'l-om  yoiir  r.-incli    proc- 
essed at  tJie  Sebastojx)!  A])])l('  (i rowers  Union  t 

A.    Yes,  tliey  are. 

Q.     Were  tJiey  in  1954  and  1953? 

A.     Yes,  they  were. 

Q.  Now  will  you  tell  ns  what  yonr  duties  were 
as  a  member  of  this  Fresh  Apple  Marketing:  Com- 
mittee that  you  served  on  last  year?  [1858] 

*    -x-    -x-    *    * 

A.     Well 

Mr.  Berke:  Go  ahead,  if  you  remember  tlie  ({ues- 
tion. 

A.  (Continuing) :  As  a  member  of  the  Fresh 
Apple  Committee,  it  is  our  duty  to  watch  the  oper- 
ation in  our  packing  house,  our  deliveries  of  applevS 
to  tlie  packing  house,  seeing  that  the  apples  are 
properly  handled;  that  your  bniising  problem  isn't 
too  great,  and  checking  the  quality  of  the  apples 
that  come  through  and  what  percentage  of  culls  are 
being  culled  out  of  the  apples  tJiat  the  grower  de- 
livers, trying  at  all  times  to  watch  the  thing  so  that 
the  greatest  return  can  be  given  the  grower.  That  is 
primarily  our  duty  and  purpose  and  during  the — 
and  also,  to  help  assist  in  marketing  conditions,  I 
was  sent  to  Los  Angeles  duiTug  tlie  marketing  pe- 
riod to  check  the  Los  Angeles  market  when  it  had 
plugged  with  apples  tha.t  couldn't  l>e  sold  and  were 
blocking  our  movement.  That  was  imri.  of  the  work 
which  I  did. 

Q.     (By   Mr.   Berke) :     Now   did   you   perform 
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those  duties  as  a  member  of  the  Fresh  Apple  Com- 
mittee in  1954?  [1859] 

*      -je      4^      *      * 

Q.  Now  when  apples  were  brought  in  to  SAGrlJ 
last  year,  where  were  they  taken,  A\dll  you  tell  us 
just  what  the  procedure  w^as? 

A.  Well  the  grower  delivers  his  apples,  orchard 
rim,  as  they  are  picked  from  the  tree,  and  he  brings 
them  to  the  packing  house  or  he  brings  them  to  the 
plant  and  the  apples  are  received  and  graded. 
A  sample  box  is  removed  from  each  pallet — usually 
they  are  delivered  on  pallets — and  each  pallet  of  36 
boxes,  usually  one  box  is  selected  at  random  through 
the  pallet  and  taken  as  a  sample,  to  determine  the 
grade  of  fruit  or  quality  of  fruit  that  the  grower 
has  in  that  load,  and  those  are  set  aside  and  run 
over  a  special  table. 

The  rest  of  the  fruit  is  intermixed  with  other 
growers'  fruit  in  the  packing  house  and  is  run  over 
the  graders  and  the  choice  fruit  is  shipped  to  the 
fresh  market  whenever  there  are  available  orders, 
and  the  culls  are  separated  from  the  choice  fniit 
and  which  in  turn  goes  to  the  camiery. 

The  cull  is  an  apple  which  has  varying  tjipes  of 
defects,  [1860]  of  which — oh,  worms  constitutes  a 
cull,  scab,  misshapen  apples  and  simburned,  overly 
bruised,  or  anything  which  defaces  the  surface  of 
the  apple  makes  it  a  cull  and  tliat  apple  is  not  fit 
for  fresh  shipment  and  in  turn  finds  its  way  to  the 
cannery. 

Q.  What  a])out  oversized  or  midersized  apples, 
are  those  considered  culls? 
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Mr.  Magor:  I  object  to  that  on  the  groiuicLs  it  is 
leading  and  suggestive^  Let  us  have  tlic  witness' 
t(^stiniony. 

Trial  Exanunei*:     Overruled,  (io  ahead. 

A.  Undersized  apples  are — well,  tii-st  of  all  I  will 
exphiin,  in  the  state,  we  have  a  St-ate  Code  whieJi 
sets  up  tlie  size  regulation,  and  any  apple  of  the 
Gravenstein  variety  which  is  smaller  than  2-ll/l(>tJis 
automatically  becomes  a  cull. 

And  large  sizes  are  not  controlled  by  Code  or  by 
order,  l>ut  oversized  apples  as  a  general  ruh^  are 
hard  to  sell  and  if  we  don't  have  orders  for  size  88 
to  a  box,  they  have,  they  necessarily  have  to  go  into 
the  culls  at  that  time. 

■X-     -Jf     *     -x-     -x- 

Q.  Now  in  connection  wiih  your  duties  as  a 
member  of  the  Fresh  Apple  Committee  last  year, 
were  you  required  to  be  at  tJie  Sebastopol  Apple 
Growers  Union  plant? 

A.     Was  I  required  to  be? 

Q.     Yes.  Did  your  duties  require  you  to  be  there? 

A.  Well,  if  you— I  would  say  this:  That  if  you 
was  to  do  [1861]  your  work  conscientiously,  you 
would  have  to  be  there.  I  don't  believe  that  our,  I 
don't  believe  that  we  are  directed  to  be  there,  but 
when  we  are  placed  on  a  coimiiittee  we  are  natu- 
rally put  there  in  order  to  give  sei-^ice  to  our  organ- 
ization. And  I  have  taken  the  job  conscientiously 
and  I  have  always  made  it  a  point  to  \'isit  the  plant 
at  least  once  every  day  and  sometimes  twice,  spend- 
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ing  anywhere  from  a  half  to  an  hour  in  the  morn- 
ing and  the  same  in  the  afternoon. 

■Q.     And  did  you  make  such  ^dsits  last  year? 

A.    Yes. 

Q.     With  that  frequency?  A.     Yes.   [1862] 

*  *  *  *  * 

Q.  (By  Mr.  Berke)  :  How  long  have  you  been 
growing  apples,  Dr.  Winkler? 

A.  Well  I  have — I  was  bom  and  raised  on  an 
apple  ranch  and  spent  my  yoimg  life,  as  I  went 
going  through  schools,  on  my  father's  ranch  raising 
and  picking  apples.  And  after  I  graduated  and  be- 
came a  dentist,  I  practiced  for  about  until  1938.  In 
1938  I  bought  the  apple  ranch  and  I  have  been  ac- 
tively engaged  in  growing  apples  since  that  time. 

Q.  And  how  long  have  you  been  a  member  of  the 
Sebastopol  Apple  Growers  Union? 

A.     Ever  since  I  have  been  in  the  apple  l>usiness. 

Q.  And  for  how  many  years  did  you  serve  on 
the  Fresh  Apple  Committee? 

A.  Well  I  have  been,  well  I  am  not,  I  couldn't 
tell  you  whether  I  was  on  the  Conmiittee  in  '53  or 
not,  on  that  committee.  I  can't  remember  for  sure. 
I  can't  remember  what  committee  I  was  on.  I  have 
been  on  the  board  for,  oh,  I  believe  this  is  my  third 
or  fourth  year.  T  couldn't  be  sure. 

Q.  During  the  period  of  time  that  you  sensed  on 
the  Sebasto]>ol  Ap]>le  Grrowers  Union  board  of  di- 
rectors, did  the  board,  while  [1863]  you  were  pres- 
ent, have  occasion  to  consider  the  uiattor  of  the 
quality  of  the  apple  crop? 
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A.  Oil,  yes.  We  always,  wi^  always  evaluate  tho 
crop  prior  to  our  season,  tryinj^  to  (Ictci-miiic  what 
quantity  of  a.p])les  we  will  liave  ('(u-  each  s(^jj:nient  of 
the  industry.  See,  we  (^ni;a,u(^  in  \'vv<\\  shi]nnenis, 
canned  sliipments,  and  dried  fi-uit,  and  it  is  (juite 
important  that  w^(^  know^  what  ])ro])()i'ti()n  of  each, 
of  tilie  crop  is  g'oin^-  to  In^  in  each  (►!'  these  dilTei-ent 
\  se^iients  of  the  industiy,  in  ordei-  to  know  Ik^w  we 
should  pHce  our  fniit  and  how^  to  prepare  for  tak- 
ing care  of  it. 

Q.  Does  quality  have  anythino-  to  do  with  det(»r- 
ininini^:  the  various  seo^ments,  as  you  put  it,  into 
which  the  fruit  will  go? 

A.  Oh,  yes,  very  definitely.  Wlien  the  quality  of 
the  fruit  grown  on  the  tree  is  good,  you  can  expect 
a  better  proportion  of  it  for  the  fresh  market  than 
if  the  quality  is  poor;  why,  then  a  greater  propor- 
tion has  to  go  to  by-products. 

Q.  All  right.  Now  mil  you  tell  us,  based  upon 
your  experience  and  your  observation,  what  the 
quality  of  the  1954  apple  crop  was?  [1864] 


*    *    -x-    *    * 


A.  The  1954  apple  crop  was  approximately  50 
per  cent  of  processing  apples,  or,  in  other  words, 
culls.  As  I  mentioned  before,  defects  is  the  cause  of 
that,  and  last  year,  due  to  early  frost,  weather  con- 
ditions, aphids,  we  had  a  rather  large  percentage  of 
culls  over  a  normal  year.  [1866] 


*    *    *    *    -x- 


Q.     (By  Mr.  Berke)  :    Now  you  say  that  approxi- 
mately 50  per  cent  of  the  apples  were  processing 
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apples.    Would  you  please  explain  what  you  mean 

by  that  9 

A.  Well,  any  apple  which  doesn't  meet  the  cer- 
tain standard  which  I  mentioned  a  moment  ago  to 
qualify  it  as  a  choice  shipping  apple,  becomes  a 
cull  which  finds  its  way  to  processing  channels. 
And  any  a^^ple  which  doesn't  meet  the  required  size 
finds  its  way  to  processing  channels,  and  the  50 
per  cent  that  I  mentioned  is  made  up  of  small, 
overly  large,  and  defective  apples.   [1867] 

Q.  And  are  you  talking  about  the  1954  crop 
that  came  into  Sagu  ?  A.     That  is  correct. 

Q.  Now  when  you  say  approximately  50  per  cent 
of  the  apples  last  year  found  their  way  into  process- 
ing channels,  what  do  you  mean  by  "processing 
channels"? 

A.  Well  we  have  the — first  of  all,  the  apple 
sauce,  which  is  a  by-product  of  our  operation.  And 
we  call  an  apple  that  goes  to  a  cannery  a  process- 
ing apple,  an  apple  that  is  changed  from  its  present 
state  to  some  other  form.  And  the  small  apples 
are  crated,  are  used  to  make  juice;  the  api^les  that 
are  too  small  for  peeling  for  the  camiery  are  sold 
or  manufactured  into  juice. 

The  waste  material  from  the  peelings  and  coring 
of  the  apple  is  made  into  what  we  term  a  concen- 
trate. So  that  actually  the  entire  apple  all  the  way 
through  is  consumed.  We  don't  throw  away  any 
portion  of  it,  excepting  tliat  which  rots. 

Q.  Now  did  the  apple  situation  last  year  as  you 
have  described  it  become  the  subject  of  discussion 
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with  the  General  Manager  of  the  Sebasto])«»I  Ajjplc 

Growers  Union;  will  you  just  answer  "yes"  or  "no"? 

The  Witness:  Will  you  })lease  state  the  (question 
again  ? 

Mr.  Berke:  Yes.  Would  you  giv(^  him  tli(^  (pies- 
tion? 

(Question  read.) 

A.    Yes.  [1868] 

Q.  (By  Mr.  Berke)  :  Now  who  was  the  general 
manager  of  the  Sebastopol  Apple  Growers  Union 
in  1954?  A.     Mr.  Martini. 

Q.     That  is  Elmo  Martini? 

A.     That  is  right. 

Q.  And  did  you  discuss  the  apple  situati(^u  with 
him  as  you  have  described  it?  A.     Yes. 

Mr.  Karasick:  Object  to  "as  you  have  described 
it"  as  being  leading  and  suggestive;  move  to  strike 
the  answer. 

Trial  Examiner:    Denied. 

Q.  (By  Mr.  Berke)  :  Did  you  have  more  than 
one  discussion  with  Mr.  IMartini?  A.     Yes. 

Q.  When  was  the  first  time  that  you  had  such 
a  discussion,  as  near  as  you  can  recall? 

A.  Well  the  first,  the  first  time  the  situation  be- 
came, I  might  say,  urgent,  after  we  had  been  ship- 
ping apples  for  perhaps  a  week  to  ten  days. 

Q.     In  what  month  is  this  you  are  talking  about? 

A.  As  I  recall,  we  opened  our  season  last  year 
around  the  18th  or  the  20th  of  July,  and  after  we 
had  shipped  for  approximately  a  Aveek  to  ten  days 
the  market  became  very  sluggish  and  our  movement 
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of  fresh  apples  became  very  slow,  and  our  volume 
of  apples  being  received  at  that  time  began  to  be- 
come greater  [1869]  and  greater  each  day,  and  it 
became  apparent  that  we  were  going  to  have  to  do 
something  to  correct  the  situation  or  we  would  have 
to  slow  up  the  picking  of  apx)les. 

So  Mr.  Martini  sent  another  director  and  I  to 
Los  Angeles  to  look  over  that  situation  do\vn  there 
and  to  determine  what  our  move  should  be  to  m.eet 
the  situation.  We  found  the  market  completely 
filled  with  green  apples  and  the  buyers  were  in  a 
non-receptive  mood  to  the  Gravenstein  at  that  time. 

So  we  came  back,  made  our  report 

Q.     Who  did  you  make  your  report  to  ? 

Trial  Examiner:    Motion  denied. 

Q.     (By  Mr.  Berke)  :    Who  was  the  other  direc- 
tor? A.     Mr.  Guerrazzi,  Lee  Guerrazzi. 
*  ^  ^  *  ^   [1870] 

Q.  O.K.  Now  about  when  was  it  that  you  and 
Mr.  Guerrazzi  reported  back  to  Mr.  Martini? 

A.  Vv^ell  1  ])elieve  it  was  right  around  the  25th 
of  July,  right  in  that  area.    I  wouldn't  be  positive. 

Q.     And  where  was  this  report  made  ? 

A.  We  reported  back  to  Mr.  Martini  at  his  office 
at  SAGU. 

Q.  And  when  you  refer  to  "SAGU",  is  that  the 
same  as  Sebastopol  Apple  Growers  Union? 

A.     That  is  right. 

Q.  And  who  was  present  on  the  occasion  of  your 
reporting  back  to  Mr.  Martini? 
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A.  I  doirt  I'lM'all  wlio  was  jn'csciil  at  tlic  time 
Ave  reported  at  onr  first  rei)oi't  t(>  liim  when  we  i-(^- 
turiied,  but  a  very  sliort  time  afterwards  we  re- 
})orted  to  the  entire  l)oard  at  a  hoard  meetin*;-. 

Q.  No.  I  am  talking  now  ahont  the  ])eri(>d 
about  the  25th  of  July,  when  you  re])orted  to  Mr. 
Martiui.    Was  Mr.  Gucrrazzi  present? 

A.    Yes. 

Q.     Were   you?  A.     Yes. 

Q.     Mr.    Martini?  A.     Yes. 

Q.     Anybody  else  that  you  can  recall? 

A.     I  ean^t  remember  whether  there  was  or  not. 

Q.  All  right.  Will  you  tell  us  what  was  said  in 
that  conversation  [1871]  and  identify  who  was 
speaking,  i)lease? 

Mr.  Karasick:  I  object  as  being  immaterial  and 
irrelevant. 

Trial  Examiner:     Overruled. 

A.  Well  I  can  tell  you  what — the  report  that  I 
gave  to  Mr.  Martini  w^as  this,  that  we  found  in  the 
market  in  Los  Angeles  approximately  19,000  ])oxes 
of  green  apples  that  were  in  cold  storage  and  in 
bad  shape  in  many  instances. 

Q.  (By  Mr.  Berke) :  What  do  you  mean  by 
"bad  shape"? 

A.  There  was  considerable  bitter  pitch  showing 
up  in  them  and  they  just  simply  looked  rough.  They 
were  not  an  appealing  apple  at  all,  and  the  buyers 
were  having  a  difficult  time  mo^dng  them.  We  Avent 
to  our  marketing  men  in  the  market 

Q.     Excuse   me   for   interrupting  you.     Is   this 
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what  you  told  Mr.  Martini?  A.    Yes. 

Q.     All  right.    Go  ahead. 

A.  I  told  him  we  went  to  our  marketing  man 
and  asked  his  advice  on  what  we  should  do.  At  that 
time  he  told  us  that  it  might  be  well  if  we  could 
declare  a  holiday  and  give  the  market  a  chance  to 
clear  up. 

And  we  had  met  with  our  own  broker  while  we 
were  there  and  we  told  Mr.  Martini  what  our  broker 
advised  us  to  do,  which  was  practically  the  same 
thing. 

And  my  idea  at  that  time  to  Mr.  Martini  was  that 
we  shipped  our  fruit  entirely  too  green.  I  told  him 
how  badly  [1872]  the  stuff  looked,  and  the  whole 
trouble  in  our  shii^ping  deal  was  the  fact  that  we 
were  sending  our  apples  down  there  too  green.  And 
the  only  thing  I  could  see  to  do  would  be  to  cui-tail 
the  shipments  until  they  moved  them  out,  until  they 
had  a  chance  to  move  those  green  apples  out  of  the 
way. 

Q.  Was  there  anything  more  said  in  that  con- 
versation that  you  recall? 

A.     No.    That  is  the  general  report  that  we  gave. 

Q.  Now  when  was  the  next  time  that  you  had  a 
discussion  with  Mr.  Martini  about  the  api^le  situa- 
tion in  1954? 

A.  Shortly  following  that  time;  I  couldn't  tell 
you  the  day  at  all. 

Q.     How  long  after? 

A .  I  would  think  that  in  the  following  two  weeks 
our  growers  delivered  lots  more  apples  to  our  ])lant 
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tliaii  we  could  shi])  out.     The  ai)i)l('s  were  sUirting 
to   get   ripe,   startiug   to   mature,   and    llir    picking 
started  to  come  in  very  heavy. 

And  I  started  urging  Mr.  Martini  to  ILnd  outlets 
and  sales  for  those  apples,  to  ])revent  them  from 
building  u])  on  our  hands  and  causing  us  a  loss. 

And,  as  time  wiMit  on,  the  situation  became  worse 
and  worse,  and,  as  our  fruit  matures,  when  it 
reaches  a  certain  maturity  we  are  a])le  to  go  to  cold 
storage  with  it.  We  filled  our  cold  storage  i)lant. 
We  filled  up  all  the  available  space  we  had  sur- 
rounding our  plant  with  grower-picked  fruit.  And 
tlie  [1873]  market  gradnally  ])egin  to  improve  a 
little  bit;  green  stuff  got  out  of  the  way,  and  we 
started  moving  some  apples  and,  of  course,  all  the 
time  our  cannery  was  going.   [1874] 


■jf      *      *      -5^      ^ 


Q.  All  right.  Now  on  the  second  occasion  that 
you  talked  with  him,  do  you  recall  who  was  present? 

A.    No. 

Q.  And  you  say  this  w^as  during  the  first  week 
of  August,  1954?  A.    Yes. 

Q.  All  right.  Now^  will  you  tell  us  what  that 
conversation  w^as  with  Mr.  Martini? 

A.  AVell  I  simply  told  him  this,  that  we  are  get- 
ting so  much  fruit  piling  up  here  that  we  are  going 
to  have  to  do  something  in  order  to  get  rid  of  it 
before  it  starts  to  spoil,  and  I  urged  him  to  find, 
see  if  he  couldn't  find  a  sale  for  it,  or  to  find  some- 
one that  would  can  it  for  us.  [1876] 


*  •?(-  *  * 
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Q.  (By  Mr.  Berke)  :  Do  you  recall  when  you 
first  discussed  the  matter  of  the  cold  storage  and 
the  warehousing? 

A.  Well  the  first,  the  first  time  we  discussed  the 
cold  storage  situation  was  when  the  market  was  not 
taking  our  fresh  apples  fast  enough  to  keep  them 
out  of  our  way. 

Q.     AVhen  was  that? 

A.  I  believe  it  was  right  along  in  the  last  week 
of  July. 

Q.     All  right.    Did  you  discuss 

A.  We  discussed  the  advisability  of  putting, 
starting  to  put  our  apples  into  cold  storage,  and 
we  made  tests  on  them  to  [1877]  determine  their 
maturity.  And  I  couldn't  tell  you  the  exact  date 
we  started  to  fill  the  cold  storage,  but  it  was  right 
about  that  time,  right  around  the  1st  of  August. 

Q.     Did  the  cold  storage  ultimately  become  filled? 

A.    Yes. 

***** 

Q.  (By  Mr.  Berke)  :  What  was  the  warehous- 
ing situation  at  SAGU  in  1954? 

A.  Well  we  have,  we  have  one  large  warehouse 
which  is  separated  from  the  rest  of  our  plant,  and 
we  have  one  small  warehouse  which  is  in  conjimc- 
tion  with  our  cannery. 

Q,  Was  the  warehousing  utilized  to  capacity  in 
1954  at  the  SAGU  plant?  A.     Yes. 

Mr.  Karasick:  Object  to  the  form  of  the  ques- 
tion. 

Trial  Examiner:     Overruled. 
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Q.  (By  Mr.  Berko) :  And  did  W  cvor  rcacli  a 
point  during  the  1954  season  where  the  warehouse 
capacity  was  completely  used?  [1878] 

*    4e-    *    *    * 

A.    Yes. 

Q.     (By  Mr.  Berke)  :    When  did  that  occurs 

Mr.  Karasick:  Now  w^hat  is  it,  warehousing  or 
cold  storage? 

Mr.  Berke:    I  am  asking  about  tli(>  warehouse. 

A.  Well  our  Avarehouse  capacity  became  filled 
on,  as  I  re^^all  it  w\as  along  in  the  early  ])art  of 
September. 

Q.  (By  Mr.  Berke) :  Now^  wdiat  went  into  cold 
storage  in  1954?    Will  you  tell  us  what? 

A.     What  w^ent  into  cold  storage? 

Q.     Yes.  A.     Well,  w^e  as  a  general  rule 

Q.  Now  tell  us  about  1954,  Dr.  Winkler,  not  the 
general  rule. 

A.  Well,  the  cold  storage  was  tilled  with  grower 
fruit  picked  direct  from  the  field,  picked  direct  and 
hauled  from  the  field  and  g7\ided  and  placed  directly 
into  cold  storage.  It  was  also  filled  with  cull  apples 
that  w^ere  in  excess  of  apples  that  could  be  handled 
by  the  cannery  daily.  [1879] 

Q.  And  wiiat  in  1954  was  stored  in  the  ware- 
house? 

A.     Our  warehouses  are  for  canned  applesauce. 

Q.  Now  w^as  the  warehousing  situation  discussed 
at  SAGU  last  year?  A.    Yes. 

Q.  AYhere  did  such  discussion  take  place,  and 
with  whom? 
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A.  Well  V7C  had  a  discussion  on  our  warehous- 
ing problem  in  the  board  meeting. 

Q.  And  do  you  recall  which  board  meeting  such 
a  discussion  arose? 

A.  Well,  we  had  our  regular  board  meeting  in 
September.  We  discussed  the  problem  of  warehous- 
i]ig,  and  it  was  filled  at,  was  practically  full  in  our 
September  meeting. 

Q.  Now  when  Avas  that  September  meeting,  as 
near  as  you  can  recall? 

A.  Our  meetings  are  the  second  Wednesday  of 
every  month.  [1880] 

*     *     *     -3^     * 

Q.  (By  Mr.  Berke)  :  Was  Mr.  Martini  present 
at  that  meeting?  A.     Yes. 

Q.     Was  Mr.  McGuire  present,  if  you  recall? 

A.    Yes. 

Q.     Now  will  you  tell  us  what  was  discussed  at 
that  meeting,  with  respect  to  the  warehousing  situ- 
ation at  SAGU?  [1881] 
***** 

A.  Well,  Mr.  Martini  reported  to  us  that  our 
warehouse  was  full  and  we  had  room  for  very  little 
more  sauce,  and  Avanted  to  know  what  we  wanted 
to  do  about  it. 

AVe  discussed  the  situation,  and  I  myself,  I  re- 
member distinctly,  I  myself  made  a  motion  that  we 
discontinue  our  night  shift  and  that  we  go  along 
with  a  day  shift  canning  our  apples  and  making  as 
many  direct  sales  as  we  could,  in  order  to  relieve 
the  situation  and 
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Q.  (By  Mr.  Bcrke)  :  Tliis — exense  me,  go  aliead, 
finisli.  I  just  wanted  to  fix  ihv  limr.  Is  this  the 
meeting  tlie  second  Wednesday  in  SeptenilxM*  you 
are  talking  about?  A.     Yes. 

Q.     All  right,  go  ahead. 

A.  As  I  say,  I  made  that  motion  that  wo  dis- 
continue the  night  shift  and  go  on  a  one-shift  basis, 
and  left  the  closing  of  the  night  shift  to  tlie  discre- 
tion of  our  manager  as  he  saw  fit  to  cut  it  off; 
whether  it  was  today,  tomorrow,  or  next  day  we 
weren^t  particularly  interested  in,  l)ut  whatever 
would  best  fit  [1882]  his  management.   [1883] 

*    *    -Jf    -x-    ^e 

Cross  Examination  ***** 

Q.  (By  Mr.  Karasick)  :  Now  Plant  Xo.  5  was 
a  former  packing  plant  w^hich  was  located  in  Molino 
Corners ;  that  is  where  the  cannery  itself  is  located 
you  have  indicated;  is  that  right? 

A.     That  is  right. 

Trial  Examiner:     Talk  up  please. 

The  Witness :    Yes. 

Q.  (By  Mr.  Karasick)  :  That  was  used  as  a 
storage  shed  and  packing  plant  in  years  prior  to 
1954;  right?    [1890] 

A.  Yes.  It  has  always  been  a  packing  shed  prior 
to  our  cannery. 

Q.  Yes.  Now  in  1954,  however,  that  plant  was, 
No.  5,  Molino  Corners,  was  converted  to  a  can 
warehouse,  was  it?  A.     That  is  correct. 

Q.  And  that  work  was  completed  in  August  of 
1954;  is  that  correct? 
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A.  Well  I  do  not  know  exactly.  It  was  some- 
where along  there,  I  presmne.  I  don't  remember 
what  time,  exactly  what  time  it  was  finished,  but  it 
was  done  last  spring. 

Q.  And  it  v\'as  'finished  before  the  season  ended, 
was  it?  A.     I  believe  so. 

Q.  As  a  matter  of  fact,  shortly  after  the  season 
began,  really.  The  season  began  in  the  middle  or 
latter  part  of  July,  didn't  it,  packing? 

A.     Yes,  started  along  the  middle  part  of  July. 

Q.  And  so  that  the  plant  we  are  talking  about, 
No.  5  plant,  would  be  converted  shortly  thereafter, 
within  a  month  or  six  weeks  thereafter,  as  far  as 
you  remember? 

Mr.  Berke :  Will  you  speak  up  ?  Your  nod  can't 
be  recorded. 

A.     As  far  as  I  remember,  it  was  completed  right 
along  in  that  period.     I  wouldn't  want  to  say  ex- 
actly; I  don't  know.  [1891] 
*  *  *  ^  * 

Q.  (By  Mr.  Karasick)  :  Xow  wherever  it  vras 
that  you  had  this  conversation  with — strike  that. 

When  you  had  the  discussion  at  the  ])oard  meet- 
ing, and  I  don't  want  to  pin  you  down  because  you 
have  indicated  you  don't  remember  which  date  it 
was,  whether  September  or  October,  wlierever  it 
was,  at  that  discussion  you  made  tliat  motion,  it 
was  about  that  time  or  shortly  before  that  you 
came  to  the  i)oint  where  you  felt  that  you  were 
getting  topheavy  or  overloaded  [1898]  with  apples 
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and  should  lay  llic  (iroup  1,  tlic  ninlit  shill,  off;  is 

tliat  ri^-ht.^ 

A.  Well  \v(^  were  conscious  of  tlic  i'act  that  wo 
were  to])liea\y  with  a|)])l(^s  (iiiite  a  little  while  be- 
fore tliat. 

Q.  J>nt  that  was  the  ])oiiit  you  felt  that  you 
liad  reachiCd,  wdiere  it  would  ])e  necessary  to  con- 
sider tliis  action  tliat  you  moved  to  take;  is  that 
right? 

A.  Well,  let  me  answer  you  this  w^ay:  The  ac- 
tion that  Ave  took  to  cut  the  night  shift  off  was  made 
after  we  got  rid  of  this  large  bulk  of  apples  that 
was  stored  ontside  that  was  giving  us  the  headache 
and  rapidly  spoiling.  And  I  believe  there  was 
about  a  700-ton  spoilage,  or  something  to  that  ef- 
fect. I  don't  remember  w^hether  those  are  accurate 
figures.  But  we  had  a  large  spoilage  of  this  outside 
fruit. 

But,  the  decision  to  turn  the  night  shift  loose  was 
made  after  we  had  worked  this  surplus  of  fruit  out 
of  the  way  and  the  remainder  of  our  fruit  was  left 
in  cold  storage  where  we  could  handle  it. 

Q.     How^  did  you  work  the  surplus  out? 

A.  We  sent  the  surplus  down  to  the  Cooperative 
Cannery,  which  we  are  a  member  of,  to  be  canned. 

Q.     Yes.    Do  you  remember  when  that  began? 

A.  Oh,  I  don't  know  the  exact  dates,  but  I  think 
we  started  in  in  August  and  we  took  some  down  in 
August  and  then,  as  I  recall,  w^e  stopped  for  a  while. 
I  think  their  growers  begin  [1899]  gi^^ng  them  all 
that  they  could  handle  for  a  wdiile.     And  w^e  were 
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cut  off  for  a  while.    And  again  we  started  up  deliv- 
ering again  in  September.    Xow  the  exact  dates  I 
don't  know. 

Q.  So  that  YOU  sent  these  apples  to  the  Coopera- 
tive, and  then  your  recollection  is  that  some  time 
in  August  they  couldn't  handle  it  any  more  because 
their  growers  were  sending  them  more  than  they 
could  handle? 

A.  That  is  right.  I  think  along  the  latter  part 
of  August  they  started  to  take  some,  and  then  as  I 
recall  the  pressure  from  their  growers  was  great 
enough  that  we  weren't  able  to  get  any  more  in 
temporarily  and  we  had  a  little  lull  between,  and 
when  theirs  begin  to  slack  up  a  little  do^vn  there, 
why,  then  we  were  able  to  continue  delivering. 
*****    [1900] 

Q.  (By  Mr.  Karasick)  :  Xow  tliat  being  so.  Dr. 
Winkler,  can  you  tell  us,  since  you  have  testified  as 
to  your  knowledge  and  expertness  in  this  field  previ- 
ously, whether  the  apple  crop  for  [1904]  the  county 
last  year  was  greater  or  less  than  the  apple  crop 

for  the  county  was  the  year  before,  of  1953? 
■)f  ^  *  *  * 

A.  Yes,  it  was  larger  in  '54  than  in  '53.  [1905] 
***** 

Q.  Xow  with  respect  to  the  meeting  at  which 
the  matter  was  discussed  concerning  the  layoff  of 
one  shift,  the  night  shift,  as  you  indicated  you  were 
the  only  one  who  made  a  motion  to  that  effect? 

A.     That  is  correct. 
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Q.  As  far  as  you  can  recall,  you  were  the  only 
one  wlio  spoke  about  the  matter? 

A.  1  was  the  one  who  made  the  most  pointc^d  re- 
marks concerning  it. 

Q.  Do  you  remember  any  remarks  anyone  else 
]uade  concerning  it?  A.     No,  I  don't. 

Q.  Now  the  motion  was  made  that  the  question 
as  to — strike  that. 

There  was  no  decision  made  by  the  lx)ard  of  direc- 
tors at  that  meeting,  whenever  it  was  held,  as  to 
when  the  layoff  should  occur,  was  it? 

A.  No.  We  left  it  at  the  discretion  of  the  man- 
ager. However,  we  indicated  that  it  should  be  done 
as  soon  as  possible. 

Q.     But  no  date  set?  A.     No. 

Q.  Now  what  were  the  considerations  that  led 
you  to  this,   [1908]   again,  please? 

A.     What  was  the  considerations? 

Q.  Yes.  What  consideration  led  you  to  make 
this  motion  and  to  have  it  adopted  by  the  board? 

A.  Well,  we  had  reached  the  point  where  our 
surplus  apples  were  out  of  the  way.  We  had  sent 
them  oTit  and  had  them  canned.  And  our  warehouse 
space  was  filled,  and  it  is  our  general  practice,  when- 
ever we  reach  the  point  where  we  can  handle  our 
final  supplies  of  apples  with  one  shift,  we  always 
do  so.  We  have  done  it  in  the  past.  We  are  doing 
the  same  thing  this  year;  will  do  the  same  thing  in 
a  matter  of  years,  and  it  is  just  the  natural  trend 
of  our  operation.    And  it  was  based  on  that  grounds. 

Q.     Any  other  considerations? 
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A.  Not  that  I  can  think  of.  Only  the  fact  that 
it  was  the  most  economical  and  sound  operational 
practice,  in  order  to  give  the  best  returns  to  our 
growers.  That  is  the  basis  for  all  of  our  decisions, 
or  my  decisions.  [1909] 

•X-      *      *      ^      * 

Q.  (By  Trial  Examiner) :  You  testified  to  a 
certain  spoilage  of  apples.  In  what  form  or  state 
of  packing  or  storage  were  those  that  spoiled? 

A.  Most  of  those  that  spoiled  were  stacked  out- 
side of  our  storage  plant  on  our — ^we  have  a  con- 
crete apron  around  in  our  plant,  and  after  our  cold 
storage  plant  was  filled,  our  overflow  was  just 
stacked  up  on  pallets  three  high  around  the  [1928] 
building  in  the  open. 

Q.     How  long  did  they  remain  there? 

A.  Well  some  of  them  were  there,  I  don't  know 
exactly  how  long,  but  they  were  there  long  enough 
that  they  started  to  rot. 

Q.     I  am  rather  ignorant  on  this 

A.  Well,  I  would  say  some  of  them  were  there 
three  to  four  weeks. 

Q.  In  the  meantime,  were  more  apples  coming 
in  ?  A.     Coming  in  all  the  time,  yes. 

Q.  And  then  the  apples  were  being  used  for  the 
cannery  direct  from  those  that  wcu'e  outside? 

A.  They  were  being  used,  they  were  being  used 
in  wherever  the  cull  was  being  used  for  the  cannery ; 
any  amount  of  apples  over  and  above  the  amount  of 
culls  that  we'd  have  on  daily  run  we'd  use  from 
the  stockpile  to  fill  in.    But  generally  speaking  we 
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run  our  culls  through  the  eaiuuMy  and  we  generally 
try  to  do  it  directly.  However,  when  our  culls  run 
lieavy  our  caniiery  v/on't  handle  a  full  caj)a('ity  oi' 
the  culls.  Then  we  have  to  tak(^  tluMu  niid  store 
them  in  cold  storage. 

Q.  Well  what  1  aiu  trying  to  get  at  is  this: 
You  stacked  so  many  apples  outside  ol*  tlic  ware- 
house ?  A.     Yes. 

Q.  Now  were  some  of  those  apples  that  were  to 
be  used  for  fresh  pack? 

A.  Not  after  they  have  set.  The  law  requires 
that  the  apple  [1929]  must  be  packed,  I  think  it 
is — I  have  forgot  the  days — two  or  three  days,  only 
length  of  time  they  allow  you.  An  apple  picked 
from  the  tree  without  storage  is  a  very  mininmm 
amount  of  time,  and  after  it  sets  a  few  days  it  can 
no  longer  be  used  for  fresh  shipment,  imless  it  is 
cold  storage. 

Q.  Then  apples  that  were  outside,  that  were  pil- 
ing up  outside  w-ould,  if  they  were  used  at  all,  be 
used  in  the  cannery,  wouldn't  they? 

A.     That  is  right. 

Q.  Do  you  recall  the  time  when  those  apples 
began  piling  up  outside? 

A.  Yes.  They  started  piling  up  outside  in  the 
latter  part  of,  in  the  latter  part  of  August,  I  would 
say  from  the  middle  of  August  through  the  latter 
part  of  August  they  started  piling  up.  That  is  usu- 
ally our  peak.  [1930] 

40-     *     *     *     * 
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a  witness  called  by  and  on  behalf  of  the  Respondent, 

being  first  dnly  sworn,  was  examined  and  testified 

as  follows: 
*  *  *  *  -jt 

Direct  Examination 

Q.  (By  Mr.  Berke)  :  Mr.  Briggs,  do  you  own 
or  manage  or  lease  an  apple  ranch?  A.     I  do, 

Q.  Do  you  own — Jiow  many  acres  do  you  own, 
first?  A.     Five. 

Q.  And  do  you  lease  or  manage  an  apple  ranch 
in  addition  to  the  five  acres  you  own?        A.     I  do. 

Q.     Well,  which  is  it,  do  you  lease  or  manage? 

A.     Manage. 

Q.     How  large  a  ranch  is  that? 

A.     Thirty  acres  of  apples. 

Q.     What  ranch  is  that  that  you  manage?  [1944] 

A.     Ruth  W.  Finley. 

Q.     And  where  is  that  located? 

A.     High  School  Road,  Sebastopol. 

Q.  And  where  is  your  own  ranch  located,  the 
one  that  you  own  ?        A.     Cooper  Road,  Sebastopol. 

Q.  And  did  you  manage  the  Finley  ranch  last 
year  in  1954?  A.     I  did. 

Q.  How  many  years  have  you  managed  that 
ranch?  A.     Since  1927. 

Q.  And  how  many  years  have  you  owned  your 
own  ranch?  A.     Since  1932. 

Q.  Xow,  last  year,  that  is  1954,  how  many  tons 
of  apples  were  produced  on  your  own  ranch? 

A.     A])proximately  20. 

Q.     And  in  1954,  how  many  tons  of  apples  were 
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produced  on  ilic  Fiiiloy  rancli?  A.     250. 

Q.  Are  you  personally  a  member  of  any  coopera- 
tive ai)ple  organization  in  the  Sehastopol  area? 

A.     Cooperative  Cannery. 

Q.  And  is  the  Finley  ranch  or  Mrs.  Fiidey  a 
member  of  any  apple  cooperative  in  the  Sel)astopol 
area? 

A.  Sehastopol  Apple  Growers  Union,  tlie  Sehas- 
topol Cooperative  Cannery,  and  Green  Valley  Drier. 

Q.  That  is  the  Finley  ranch  or  Mrs.  Finley  is 
a  meml)er  of  [1945]  those  three  organizations? 

A.     That  is  light. 

Q.     And  was  that  true  last  year?  A.     Yes. 

Q.  And  with  respect  to  your  membership  in  the 
Sehastopol  Cooperative  Cannery,  were  yon  a  mem- 
ber of  that  organization  last  year? 

A.     Personally? 

Q.    Yes.  A.    Yes. 

Q.  Now,  do  you  hold  any  office  in  the  Sehastopol 
Cooperative  Cannery?  A.     I  do. 

Q.     And  what  office  is  that? 

A.     President  of  the  board. 

Q.  By  the  board,  do  you  mean  the  board  of  di- 
rectors ?  A.     Yes. 

Q.  Did  you  hold  any  office  in  the  Sehastopol  Co- 
operative Camiery  last  year?  A.    Yes. 

Q.     And  what  office  was  that? 

A.     Chairman  of  the  board. 

Q.  Is  there  a  difference  between  president  of 
the  board  and  chairman  of  the  board  ?  A.     No. 

Q.     So  when  you  referred  to  president  of  the 
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board  previously,  was  that  the  same  position  that 

you  held  last  year  ?  A.     Yes. 

Q.  Do  you  hold  any  office  in  the  Sebastopol 
Apple  Growers  Union? 

A.     Not  at  the  present  time. 

Q.     Did  you  this  year  at  all? 

A.     Up  until  July. 

Q.     What  office  did  you  hold  until  July  of  1955? 

A.     Director. 

Q.  Did  you  hold  any  office  in  the  Sebastopol 
Apple  Growers  Union  last  year,  1954? 

A.    Yes. 

Q.     What  office  did  you  hold? 

A.     Director. 

Q.  Now,  for  how  many  years  were  you  a  direc- 
tor of  the  Sebastopol  Apple  Growers  Union  up  until 
July  of  this  year?  A.     Three  years. 

Q.  And  for  how  many  years  have  you  been  chair- 
man of  the  board  of  directors  of  the  Cooperative 
Cannery?  A.     Since  1951. 

Q.  For  how  many  years  have  you  been  a  mem- 
ber of  the  Sebastopol  Cooperative  Cannery? 

A.     Since  '49. 

Q.     1949?  [1947]  A.     That  is  right. 

Q.  And  for  how  many  years  has  the  Finley 
ranch  been  a  member  of  the  Sebastopol  Apple 
Growers  Union?  A.     Since  1927. 

Q.  I  don't  recall  whether  I  asked  you  this.  It 
may  be  repetitious.  For  how  many  years  have  you 
managc^d  the  Finley  ranch?  A.     Since  1927. 
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Q.  And  Tor  liow  many  years  have  you  owned 
your  own  ranch?  A.     Since  '32. 

Q.  Now,  last  year  where  did  tlie  Finley  apples 
that  were  harvested  on  tlie  Finley  rancli  go  to  i 

A.     SAGU,  Coop  Cannery,  Green  Valley  Drier. 

Q.  By  ^^SAGU"  do  you  mean  the  Sebastopol 
Apple  Growers  Union?  A.     Yes. 

Q.  And  l)y  "Coop  Cannery"  do  you  mean  the 
Sebastopol  Cooperative  Cannery? 

A.    Yes,  T  do. 

Q.  And  where  did  the  apples  from  youi'  ranch 
go  to? 

A.  Sel)astopol  Cooperative  Cannery,  and  Green 
Valley  Drier. 

Q.  Now,  the  apples  that  went  to  the  Green  Val- 
ley Drier  from  both  the  Finley  ranch  and  your 
own  ranch,  were  those  apples  that  came  off  the,  that 
wTre  picked  off  the  tree  for  that  purpose  to  be 
taken  to  this  drier? 

A.     Would  you  repeat  that  again?   [1948] 

Mr.  Berke :    Would  you  give  him  the  question. 
(Question  read.) 

A.     No. 

Q.     (By  Mr.  Berke)  :    AVhat  apples  w^ere  those  ? 

A.     They  were  w^indfalls. 

Q.     What  do  you  mean  by  "windfalls"? 

A.     Apples  that  drop  off  the  tree  on  the  ground. 

Q.  Did  you  last  year  serve  on  any  committees 
at  the  Sebastopol  Apple  Growers  Union? 

A.     I  did. 

Q.     What  committee  did  you  serve  on? 
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A.     Cannery  committee. 

Q.  Will  you  describe  the  functions  and  duties 
of  that  committee? 

A.  We  check  the  quality  with  the  quality  control 
lady  each  day. 

Mr.  Karasick:  I  am  sorry,  Mr.  Briggs;  with 
your  back  turned  somewhat  to  me  I  can't  hear. 

Trial  Examiner:    Will  you  face  this  way,  please? 

Will  you  read  the  answer. 
(Answer  read.) 

Q.     (By  Mr.  Berke)  :    Will  you  go  ahead? 

A.  (Continuing)  And  also  check  the  amount 
of  fruit  that  was  canned,  the  amount  of  fruit  that 
was  accumulating  to  be  canned. 

Q.  Is  that  a  general  description  of  the  duties  of 
the   [1949]   committee? 

A.     Yes,  sir,  at  that  time  of  year. 

Q.     Pardon?  A.     That  time  of  year. 

Q.     What  do  you  mean  by  "that  time  of  year''? 

A.     Canning  season. 

^      *      *      *      4f 

Q.  All  right.  Now,  last  year,  as  a  member  of 
the  board  of  directors  of  SAGU,  and  as  a  member 
of  the  cannery  committee,  [1950]  did  you  have  occa- 
sion to,  during  the  course  of  the  season,  observe 
the  quality  of  the  apple  crop  that  was  delivered  to 
the  Sebastopol  Apple  Growers  Union? 

A.     Yes. 

Q.  How  often  did  you  have  occasion  to  observe 
the  quality  of  that  crop?  A.     Daily. 
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Q.  Can  you  tell  us  what  you  ohsiM-vcd  with  ]"0- 
spect  to  its  (quality? 

A.  The  quality  was,  T  would  say,  pooi*.  (hie  to 
the  defects  of  the  fruit. 

Q.  Well,  what  do  you  mean  by  defects;  what 
kind  of  defects? 

A.  We  had  a  frost  and  some  of  them  was  fi'ost- 
bitten,  lopsided. 

Q.     Lopsided — is  that  w^hat  you  said? 

A.     That    is    right.     Which    made    it    so    they 

wonldn't  go  for  shipping  apples.  [1951] 
*  •){•  -jt  *  * 

Q.  (By  Mr.  Berke) :  Well,  did  you,  in  addition 
to  observing  the  quality  of  the  crop,  observe  the 
quantity  of  the  crop  in  1954?  A.     I  did. 

Q.  And  did  the  matter  of  both  the  quality  and 
quantity  of  the  crop  become  a  subject  of  discussion 
in  which  you  participated?  A.     Yes. 

•X-     *     ■X-     •x-     * 

Q.  ISTow^,  you  say  that  the  quality  and  the  quan- 
tity of  the  apple  crop  delivered  to  SAGU  became 
a  subject  of  discussion.  Was  it  a  subject  of  dis- 
cussion more  than  once?  A.     Yes. 

Q.  When  was  the  first  time  that  it  became  a 
subject  of  discussion,  approximately  when? 

A.     About  August  27. 

Q.     1954?  [1952]  A.     That  is  right. 

Q.     And  where  was  it  discussed? 

A.     In  SAGU,  right  there  by  the  cannery. 

Q.     Are  you  referring  to  on  the  SAGU  premises  ? 

A.     That  is  right. 
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Q.     And  who  participated  in  this  discussion? 

A.     Myself  and  Mr.  Martini  that  day. 

Q.  Anyone  else  present  within  the  immediate 
area  of  the  conversation?  A.     No. 

Q.  Will  you  tell  us  what  was  said  and  who  said 
it? 

A.  I  said  to  Mr.  Martini:  "The  apples,  the 
culls  are  increasing  on  us  and  we  should  figure  some 
way  to  dis})ose  of  th(^m  otherwise,  either  can  them 
or  send  them  to  a  drier." 

Q.     And  what,  if  anything,  did  Mr.  Martini  say? 

A.     He  said:    '4   think  the  crop  is  at  the  peak 

and  I  think  I  can  handle  it." 
*  «  «  «  « 

Q.  Now,  when  was  the  next  time  that  it  became 
a  subject  of  discussion? 

A.     Along  about  thc^  5th  of  September.  [195:3] 

Q.     And  where  did  that  discussion  takcj  place? 

A.  About  th(»  same  y)lace,  on  SACUJ  y>rop(^rty, 
at  the  cannery.  Mr.  (Jordoza  was  there,  rnyscH',  and 
Mr.  Mar-tin i. 

Q.     Who  is  Mr.  Cordoza? 

A.     ()ri(t  of  th(»  directors. 

Q.     Of  what?  A.     SAOU. 

Q.  And  Just  tfie  thn^j  of  you  were  present  in 
this  conversation?  A.     That  is  rigfit. 

Q.  W^ill  you  tell  us  wfiat  was  said  then  ;nid  who 
said  it? 

A.  I  said  to  Joe,  I  said:  ''The  culls  are  ijicn^'is- 
ing  on  UH " 

Q.     Wait  a  minute     who   is  do(5? 
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A.    Joe  Cordoza. 

Q.     AU  right. 

A.  (Continuing)  '•We  should  uu  -oiut-iuing  about 
it.    Thev  are  going  to  spoil  on  us." 

Q.     Was  ilr.  Martini  present  when  yon  said  that  ? 

A.    He  was. 

Q.    AU  right.    Go  ahead. 

A.  And  Ehno  Martini  again  at  that  time  said 
that  he  was  sure  he  could  handle  thefo.  And  that 
is  where  the  discussion  stopped. 

Q.  Xow,  you  have  related  in  that  conversation 
that  you  said  that  the  culls  are  increasing  on  us. 
Tell  us  whether  or  not  that  was  based  upon  an  ob- 
servation by  you  of  the  crop  out  at  SAGU  ?  [1954] 

A.     It  was  observation  of  the  amount  of  culls 

that  were  setting  rirfit  in  front  of  us.  [1955] 

♦  *  *  *  ^ 

Trial  Examiner:  Well,  was  there  or  was  there 
not  anv  increase  in  the  number  of  culls  that  vou  ob- 
served  at  the  SAGU  plant  between  the  dates  of  the 
^o  conversations  ? 

The  Witness :    Yes. 

Mr.  Berke:    "Yes**  what? 

The  Witness:    There  was. 

ilr.  Berke :    Well,  finisli — "Yes"  what,  there  was 

what '. 

The  Witness:     More  culls. 
«  »  »  «  » 

Q.  By  Mr.  Berke)  :  Xow.  was  there  a  further 
conversation  with  resi)ect  to  the  apple  situation  in 
19^  at  SAGU?  A.    Xot  at  that  time. 
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Q.     Pardon?  A.     Not  at  that  time. 

Q.     Well,  was  there  at  a  later  time?  A.    Yes. 

Q.     When,  approximately  when? 

A.     Abont  the  10th. 

Q.     Of  what?  A.     September. 

Q.     1954?  [1956]  A.     Yes. 

Q.     And  where  did  that  conversation  take  place? 

A.     On  the  SAGU  property  there  at  the  cannery. 

Q.     And  who  was  present  on  that  occasion? 

A.     Mr.  Cordoza,  Mr.  Martini,  myself. 

Q.  Was  there  anyone  else  in  the  immediate  pres- 
ence of  yonr  conversation?  A.     No. 

Q.  Will  you  tell  us  the  conversation  on  that  oc- 
casion, and  please  identify  who  is  speaking? 

A.  I  said  to  Joe  and  Elmo  at  that  time,  I  said: 
*^The  culls  are  increasing  more.  I  think  we  should 
do  something  about  it." 

And  at  that  time  Elmo  agreed  that  he  was  over- 
loaded and  that  it  was  beginning  to  spoil.  That 
Avas  along  about  the  10th.    Which  he  did  do. 

Mr.  Magor:  I  move  to  strike  the  last  answer  on 
the  ground  it  contains  opinions  and  conclusicms  of 
the  witness  about  Mr.  Martini  or  Elmo  agreeing. 
Let's  have  the  conversation. 

Mr.  Berke:    All  right,  we  will  get  that. 

Q.  (By  Mr.  Berke)  :  What  is  it  that  Mr.  Mar- 
tini said,  as  near  as  you  recollect? 

A.  He  said:  "Well,  I  will  go  and  find  some 
place  to  put  them." 

And  I  said:  "Well,  we  will  can  them  for  you  at 
the  Coop  or  we  will  take  them  to  a  drier." 
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And  he  said:  "I  will  hunt  up  a  place  right  away." 

*  *  *  *  *  [1957] 

Q.  (I3y  Mr.  Berke)  :  Now,  was  there  anything 
further  in  that  conversation? 

A.     Not  at  that  time. 

Q.  Was  there  any  suhscMiiuMit  convci'sation  about 
that  same  snbjeet  that  you  recall  t 

A.     AVhat  do  you  mean  "subsequent"? 

Q.     A  late]'  conversation?  A.     No. 

Q.  Now,  between  the  time  of  the  second  conver- 
sation that  vou  related  and  this  last  one,  did  vou 
o])serve  wliether  or  not  there  was  an  increase  in  the 
culls? 

*  ^t    -x-    *    * 

A.       I  did,  yes. 

Q.  (By  Mr.  Berke)  :  And  what  was  that,  was 
there  an  increase  or  decrease?  [1958] 

Mr.  Karasick:    Object  to  the  question. 

Trial  Examiner:    Overruled.    Go  ahead. 

A.    Yes. 

Q.     (By  Mr.  Berke)  :    "Yes"  what? 

A.     There  was. 

Q.  So  the  record  is  clear,  "Yes,  there  was"  what, 
Mr.  Briggs?  A.     More  culls. 

Q.  Now,  on  the  occasion  of  the  first  conversation 
in  the  latter  part  of  August  you  have  testified  about, 
where  were  the  apples  at  SAGU  that  you  observed? 

A.  We  had  one  cold  storage  room  full  and  we 
had  a  bunch  stacked  in  the  yard. 

Q.  And  how  were  they  stacked  in  the  yard,  in 
what?  A.     In  boxes  on  pallets. 
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Q.  And  on  the  occasion  of  the  second  conversa- 
tion in  early  September,  where  were  the  apples  that 
yon  observed  at  that  time? 

A.  We  still  had  the  cold  storage  room  fnll  and 
we  still  had  stacks  ontside. 

Q.  And  on  the  occasion  of  the  third  conversa- 
tion, vrhere  were  the  apples  that  you  observed  at 
that  time? 

A.  They  were  still  one  storage  room  full  and 
still  stacks  outside. 

Trial  Examiner:  Still  one  storage  room,  did  you 
say? 

The  Witness:    Yes. 

Q.  (By  Mr.  Borke)  :  What  do  you  mean  by  one 
storage  room?  [1959] 

A.  The  Apple  Growers  Union  has  two  storage 
rooms.  One  was  filled  with  fresh  fruit  to  ship. 
The  other  had  these  culls  in  it. 

Q.  And  were  there  any  apples  on  that  occasion 
stacked  outside?  A.     There  was. 

*      *      4f      *      * 

Q.  (By  Mr.  Berke)  :  Now,  Mr.  Briggs,  to  your 
knowledge,  was  SAGIJ  last  year  a  meml^er  of  the 
Sebastopol  Cooperative  Cannery?  [1960] 

•9t     *     *     *     * 

The  Witness:    Now,  vrhat  am  T  answering? 

Mr.  Berke:  Whether  or  not  SAGU  was  a  mem- 
ber of  Sebastopol  Cooperative  last  year? 

A.     Yes.  [1961] 

Q.  (By  Mr.  Berke)  :  Now,  will  you  please,  Mr. 
Briggs,  explain  what  is  meant  by  being  a  member 
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in  the   cooperative?     T(^ll    us  liow  you   acciuirc   a 

membership  or  become  a  nunnber? 

Mr.  Karasick:  May  I  have  a  coutiinrmi,^  objec- 
tion to  this  entire  line  of  question in<j^  i' 

Trial  Examiner :    You  may. 

Go  ahead. 

The  Witness:     I  may  answer? 

Trial  Examiner:    Yes. 

A.  A  member  has  to,  a  person  has  to  send  their 
name  in  there  and  it  comes  before  the  board  of  di- 
rectors before  they  become  a  member.  Then  they 
are  taken  in  as  a  member  and  they  put  up  so  much 
money  and  from  then  on  it  comes  out  of,  percentage 
of  money  on  the  amount  of  fruit  they  deliver.  Some 
years  we  hold  out  $5:  sometimes  it  is  7^4;  some- 
times 10. 

Q.  AVhen  you  say  5  or  7i/4,  what  is  that  based 
on  ?  A.     Per  ton. 

Q.     And  where  does  that  money  go  to  ? 

A.  Goes  into  a  revolving  fund  to  operate  the 
business. 

Q.  And  then  w^hat  happens  at  the  end  of  the 
season  to  that  revolving  fund  if  there  are  any 
moneys  left  in  it? 

A.  It  revolves  and  after  so  many  years  it  goes 
back  to  the  grower,  whatever  isn^t  used. 

Q.  What  do  you  mean  by  "it  revolves"?  I  don't 
quite  understand  that.   [1962] 

A.  Every  five  years  we  try  to  return  them  what 
ihQY  put  in  this  year.    If  we  take  out  $10,  five  years 
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from  now  they  get  what  is  left  of  that  $].0.    Might 

be  $7.50;  might  be  the  full  $10. 

Q.  In  other  words,  there  isn't  a  distribution 
made  of  the  balance  in  the  revolving  fund  every 
year;  is  that  what  you  are  saying? 

A.     No.    It  is  five  years  before  that  they  get. 

Q.  Well,  this  distribution  is  made  every  five 
years  ? 

A.  We  try  to  make  it  every  five  years.  It  is 
up  to  the  board  of  directors. 

Ti-ial  Examiner:    May  I  ask  a  question,  please? 

Mr.  Berke:    Sure. 

Q.  (By  Trial  Examiner)  :  Is  this  amount  that 
is  retained  based  on  a  budget  or  something  like 
that? 

A.  It  is  a  w^orking  capital,  of  course.  We  don't 
sell  any  stock  or  anything  like  that  but  we  do  keep 
out  so  much  a  ton. 

Q.  I  was  wondering  how  the  amount  for  each 
year  is  determined.  Is  that  determined  on  a  budget 
basis?  A.     That  is  right. 

Q.  (By  Mr.  Berke)  :  May  it  vary  then  from 
year  to  year  as  to  the  amount  you  will  take  out  per 
ton?  A.     That  is  right,  yes. 

Q.  Do  you  know  when  SAGU  became  a  member 
of  the  Sebastopol  Cooperative  Cannery?  [1963] 

A.     In  1950. 

Q.  Did,  in  1954,  the  Sebastopol  Cooperative 
Cannery  pack  and  ship  fresh  apples? 

A.     Yes. 

Q.     And  did  it  in  that  year  also  can  apples? 
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A.     Yes. 

Q.  Now,  based  upon  your  service  botli  at  Sel)as- 
topol  Apple  Growers  Union  and  at  the  Sehastopol 
Cooperative  Cannery,  do  you  know  wliat  is  done 
with  the  canned  ap])les? 

Mr.  Karasick:     Object  to  that. 

Trial  Examiner:     AVhy? 

Mr.  Karasick:    No  proper  foundation  laid. 

Trial  Examiner:  Well,  the  question  is  whether 
he  knows  what  happens  to  it.  If  he  says  "Yes", 
why,  then  the  basis  of  his  knowledge  becomes  im- 
portant.    I  will  permit  it. 

A.    Yes. 

Q.  (By  Mr.  Berke)  :  All  right.  Now,  will  you 
tell  us  what  happens  to  the  canned  apples  after 
they  have  been  canned? 

Mr.  Karasick:     This  is  SAGU? 

Mr.  Berke:    Yes.  At  SAGU. 

A.     They  are  stored  in  the  warehouses. 

Q.  Now,  were  they  stored  last  year  in  the  ware- 
house ?  A.    Yes. 

Q.  Now,  is  there  a  particular  type  of  warehouse 
that  is  required  to  store  canned  apples?  [1964] 

A.     Yes. 

Q.     What  type  of  warehouse  is  required? 

A.     Insulation. 

Q.  Did  SAGU  have  an  insulated  warehouse  last 
year?  A.    Yes. 

Q.     Did  they  have  more  than  one?  A.     No. 

Q.  Now,  why  is  it  necessary  to  store  canned  ap- 
ples in  an  insulated  warehouse? 

*     -X-     *     -Jf     * 
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A.  Change  of  temperature  in  a  warehouse  causes 
the  cans  to  sweat  and  rust  if  it  is  not  properly  in- 
sulated. 

Q.  (By  Mr.  Berke)  :  Does  rust  have  an  effect 
upon  the  grading  of  the  canned  apples?  [1965] 

*    #    *    -je-    -Jt 

A.    Yes. 

Q.  (By  Mr.  Berke)  :  Will  you  tell  us  what  ef- 
fect it  has  on  the  grading,  Mr.  Briggs? 

A.  A  small  amount  of  rust  can  be  cleaned  with 
steel  wool  or  sandpaper  and  be  sold  as  a  No.  1.  If 
it  is  very  much  rust,  it  has  to  be  degraded,  sold  to 
junkies. 

If  it  is  a  lot  of  rust,  it  is  condemned  and  has  to 
be  punctured  and  throwed  away. 

Q.  Have  you,  during  your  service  as  a  member 
of  the  board  of  both  SAGU  and  the  Sebastopol 
Cooperative  Cannery,  had  any  experience  with  rust- 
ting  of  cans  containing  apples?  A.     Yes. 

Q.     When  did  you  have  such  an  experience? 

A.     In  '50's  pack. 

Q.     And  whose  pack  was  that? 

A.  Belonged  to  Sebastopol  Apple  Growers  Union 
and  Sebastopol  Cooperative  Cannery. 

Q.     .Vnd  where  was  that  pack  warehoused? 

A.  It  was  packed  in  one  of  their  apple  sheds 
on  High  Street,  [1966]  Sebastopol. 

Q.     In  whose  apple  shed? 

A.     Sebastopol  Apple  Growers  Union. 

Q.  And  do  you  know  what  number  that  l)iuld- 
ing  had,  do  vou  recall? 
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A.     I  believe  tliey  call  that  No.  2. 
Q.     Was  that  an  insulated  warehouse? 
A.    No. 

Q.  (By  Mr.  Berke)  :  Did  you  see  the  eondilinn 
of  the  pack  in  that  warehouse?  A.     1  did. 

Q.     Will  you  tell  us  what  you  observed?  [19()7] 

•K-     *     *     *     * 

A.  I  was  there,  helped  taking'  the  cans  out,  saw 
that  the  cans  was  rusty.  They  had  to  l)e  transferred 
back  to  the  main  building  and  cleaned  at  the  Se])as- 
topol  Cooperative  Cannery. 

Q.  (By  Mr.  Berke)  :  Now,  do  you  know  whether 
or  not  cleaning  of  the  cans,  of  those  cans,  involved 
any  added  costs  to  SAGU  and  the  Sebastopol  Co- 
operative Cannery?  A.     Yes. 

Q.    Did  they  involve  added  costs?  A.  Yes. 

Mr.  Berke:     You  may  cross-examine.   [1968] 

Cross  Examination  *  *  ^  *  * 

Q.  (By  Mr.  Karasick) :  When  did  SAGU  join 
Sebastopol  Cooperative  Cannery?        A.     '50,  1950. 

Q.     Now,  how^  do  you  know^  that? 

A.     Because  in  '50  we  packed  for  them. 

Q.     Who  is  'Sve"? 

A.     Sebastopol  Cooperative  Cannery. 

Q.  Were  you  on  the  board  of  directors  of  Se- 
bastopol Cooperative  Cannery  in  1950? 

A.     Yes,  I  was. 

Q.     And  what  did  you  pack  for  them  that  year? 

A.     What  did  we  pack? 
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Q.     Yes.  A.     Apples. 

Q.  I  know.  But  what  kind  of  apples,  apple 
sauce,  apple  slices?  A.    Apple  sauce.  [1993] 

Q.     And  do  3"ou  remember  the  quantity? 

A.     No. 

Q.  1950,  SAGU  didn't  even  have  a  cannery  in 
operation,  did  it?  A.     No. 

Q.  Now,  since  1951  do  you  know  of  any  rela- 
tionship between  SAGU  and  Sebastopol  Cooperative 
Cannery,  from  '51  to  the  present  time? 

A.     '54  we  canned  for  them. 

Q.  Before  that,  to  the  best  of  your  knowledge, 
there  hadn't  been  any  camiing  between  '50  and  '54, 
had  there?  A.     No. 

Q.  In  other  words,  all  of  the  canning  by  SAGU 
was  done  with  the  fruit  that  its  grower  members 
had  sent  in  to  it?  A.     That  is  right.  [1994] 

*     *     4t     -x-     * 

Q.  (By  Mr.  Karasick)  :  Let  me  see  if  we  can 
straighten  it  out  this  way,  Mr.  Briggs.  No.  5  plant 
last  year,  which  was  the  plant  located  at  Molino 
Corners  where  the  cannery  is,  was  converted  to  a 
can  warehouse,  w^as  it  not?  A.     Yes. 

Q.  And  the  work  on  that  was  completed  in  Aug- 
ust, 1954,  was  it  not? 

A.  I  don't  remember  the  date,  but  it  was  com- 
pleted in  '54. 

Q.  Tt  was  completed  shortly  after  the  season 
began,  was  it  not?  A.     That  is  right. 

Q.  And  l)efore  tliat  there  hadn't  been  a  similar 
can  warehouse  except  the  small  area  connected  with 
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the  eaiineiy  itself;  isn't  [1998]  that  right? 
A.     That  is  right.  [1999] 

Reeross  Examination  *  *  * 

Q.  (By  Trial  Examiner)  :  Referring  to  these 
conversations  that  yon  had  with  Mr.  Martini  about 
August  27  and  Septeml^er  5  in  whieh  he  told  you 
that  he  felt  that  he  could  handle  it,  hy  that  did  you 
understand  him  to  mean  by  using  the  ap])les  in  the 
cannery  there?  A.     Yes. 

Q.  You  didn't  understand  that  he  meant  to  ship 
any  of  them  out  at  that  time? 

A.     No.  Not  of  that  quality. 

Q.  And  after  your  conversation  of  September 
10  or  approximately  that  date,  did  you  notice  how 
soon  after  that  he  disposed  of  the  apples  that  were 
standing  around  in  the  yard? 

A.     Some  three  or  four  days.  [2014] 

Q.     Did  he  get  rid  of  all  of  them? 

A.    As  fast  as  he  could. 

Mr.  Karasick:  I  object  to  that;  move  it  be  stricken 
as  obvious  hearsay. 

Trial  Exaixdner:     I  will  strike  that. 

Q.  (By  Trial  Examiner)  :  What  I  am  talking 
about  is,  to  your  observation  were  there  still  apples 
stacked  outside  following  that  conversation,  and  if 
so,  for  how  long? 

A.  I  noticed  in  the  next  three  or  four  days  that 
the  apples  begin  to  move.  And  from  then  on  it  was 
probably  two  weeks  or  more  before  they  was  gone, 
maybe  three  weeks.  I  don't  know  that  exact  amount 
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because  I  noticed  they  begin  to  move  out.  That  was 

what  I  was  interested  in. 

Q.  Do  you  know  whether  or  not  they  removed 
any  of  the  apples  from  cold  storage,  or  only  those 
that  were  outside? 

A.     Both.  That  is  on  the  Gravenstein. 

Q.  Do  you  know  where  the  apples  that  were  in 
cold  storage  went? 

A.     Some  of  them  went  to  the  Coop  Cannery. 

Q.     Do  you  know  why? 

A.     Because  they  was  spoiling. 

Q.     In  cold  storage,  too? 

A.  Yes,  A  bruised  apple  in  cold  storage  don't 
hold  up.  [2015] 

*     -X-     *     *     -Jt 

Q.  (By  Mr.  Karasick) :  Apples  can  be  sent  to 
the  drier  as  well  as  to  another  cannery  or  to  be 
canned;  isn't  that  right?  You  can  dry  apples? 

A.    Yes. 

Q.  Now,  does  the  quality  of  the  apple  to  be  dried 
have  to  be  as  good  as  the  quality  for  fresh  fruit? 

A.    No. 

Q.  Nor  does  it  have  to  be  good  as  canning  qual- 
ity, does  it?  A.     No. 

Q.  Now,  do  you  know  what  the  quantities  were 
of  apples  that  were  sent  to  the  drier  last  yeai'  l>y 
Sagu?  A.     The  quality? 

Q.     The  quantity?  A.     No. 

Q.  Do  you  know  how  it  compared  witli  the  quan- 
tity shipped  in  prior  years?  A.     No. 

Q.     But  that  could  have  been  done  with  an  ex- 
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cess  of  these  culls,  a  inujilxM-  of  tlicm  could  have 

been  sent  to  tlu»  driers;  rig'ht?  A.     No. 

Mr.  Karasick:    Your  counsc^l  is  satisfic^d  wiili  flu* 
answer  and  is  not  movinc;  to  strike. 

Q.     (By  Mr.   Karasick):     You   say   **No"   they 
couldn't  have  been  [201()]  shipixxl  to  the  driei's? 

A.     l^liat  is  rii^ht. 

Q.     Will  you  explain  why? 

A.     Because  the  driers  was  full  already. 

Q.     What  driers,  Green  Valley,  you  are  talking; 
about?  A.     The  driers  in  the  Sebastopol  area. 

Q.     Now,  how  do  you  know^  that? 

A.     Because  I  personally  looked.   [2017] 

*     *     -5^     *     -X- 

WILLIAM  H.  McGUIRE 

a  witness  called  by  and  .on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner:    Will  you  state  your  full  name, 
please  ? 

The  Witness:     William  Henry  McGuire. 

Trial  Examiner:     And  your  home  address? 

The    Witness:     900    Norlee    Street,    Sebastopol, 
California. 

Direct  Examination 

Q.     (By  Mr.  Berke)  :    Mr.  McGuire,  what  is  your 
occupation? 

A.     Sales    manager    for    the    Sebastopol    Apple 

Growers  Union. 
*  *  *  -jf  * 

Q.     (By  Mr.  Berke)  :     How  long  have  you  been 
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sales  manager  for  the  Sebastopol  Apple  Growers 

Union?  A.     Approximately  two  years. 

Q.  Now,  is  Sebastopol  Apple  Growers  Union  also 
referred  to  at  times  as  ^^Sagu''  or  "Molino"? 

A.     That  is  correct,  sir. 

Q.  Did  you  have  any  other  capacity  with  the 
Sebastopol  Apple  Growers  Union  prior  to  the  two 
years  that  you  have  been  sales  manager? 

A.  Yes,  sir.  When  I  was  first  employed  in  1952, 
I  took  over  [2026]  the  job  of  stock  record  and  con- 
trol clerk. 

Q.  And  how  long  were  you,  did  you  have  that 
job?  A.     Just  about  a  year. 

Q.  And  when  did  you  then — what  was  the  next 
job  you  had  after  that  at  Sagu? 

A.     Next  job  I  had  was  sales  manager. 

Q.     And  you  have  had  that  job  continuously? 

A.     That  is  right,  sir. 

Q.  Now,  do  you  have  any  duties  at  all  in  con- 
nection with  the  board  of  directors  at  Sagii? 

A.  Yes,  sir.  I  act  as  recording  secretary  for  the 
board  meetings. 

Q.  And  what  are  your  duties  as  recording  sec- 
retary at  the  board  meetings? 

A.  Well,  I  take  all  the  unportant  notes  and  dis- 
cussions that  take  place  at  the  lx)ard  meetings,  any- 
thing that  might  l)e  of  importance  at  a  later  date 
to  our  operation,  and  any  motions  that  have  been 
put  before  the  lx)ard  and  passed,  and  so  forth. 

Q.  Now,  do  you  take  such  minutes  at  both  reg- 
ular and  special  meetings  of  the  lx)ard? 
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A.     Yes,  sir,  I  do. 

Q.  Do  you  rec<all  the  nioetiug  held  on  or  alxnit 
October  12,  1954,  tlu^  })oard  of  diroctors  at  Sai^ni? 

A.     Yes,  sir. 

Q.     Were  you  at  that  mci^tino-?  [2027] 

A.     Yes,  sir,  I  was. 

Q.     Did  you  take  minutes?  A.     Yes,  sir. 

Q.  How  did  you  take  those  minutes,  Mr.  Mc- 
Guire? 

A.  Well,  I  have  a  pad  that  I  make  notes  of  the 
minutes  on.  It  is  a  pad  similar  to  what  you  have 
on  your  desk  there. 

Q.  You  are  referring  to  what  it  calk^  a  li'^-dl 
tablet  that  I  have  in  my  hand,  on  yellow  sheets? 

A.     Yes,  sir. 

Q.     All  right. 

A.  (Continuing)  And  I  take  the  notes  in  either 
pen  or  with  pencil  and  take  the  notes  of  all  im- 
portant discussions  or  matters  that  come  before  the 
board  as  a  matter  of  permanent  record  in  our  min- 
utes. 

Q.  And  what  do  you  do  with  those  notes  that 
you  take,  minutes? 

A.  Immediately  following  the  board  meeting 
after  it  has  been  adjou*med,  they  are  put  in  the  safe 
and  locked  up  for  the  night.  And  the  following 
morning  I  take  my  notes  and  type  them  up. 

Q.    Do  you  personally  type  them  up? 

A.    Yes,  sir,  I  do. 

Q.  And  what  do  you  type  them  up  on,  Mr.  Mc- 
Guire? 
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A.  On  regular  8^/2  x  11  typewriter  paper.  We 
have  a  bond  that  we  get  from  our  local  supplier. 

Q.  And  what  hajipens  to  the  handwritten  notes 
then? 

A.  The  handwritten  notes  are  kept  until  the 
minutes  have  been  [2028]  approved  at  the  next  reg- 
ular meeting  of  the  board  of  directors. 

Q.  Do  you  just  type  one  copy  of  your  hand- 
written notes,  or  what  is  the  situation? 

A.  The  day  following  the  board  meeting,  I  make 
one  copy.  Then,  about  three  days  prior  to  the  next 
regular  meeting,  I  make  nine  copies  and  send  one 
copy  to  each  board  member  that,  we  have  nine 
members  on  our  board,  and  they  are  mailed  to  them 
so  when  the  next  regular  meeting  comes  up,  rather 
than  going  to  all  the  time  to  read  each  minute  at 
that  meeting,  we  mail  it  to  them  and  then  they  can 
either  correct  or  approve  the  minutes  as  they  see  fit. 

Q.  Now,  the  description  you  have  given  here  of 
how  you  take  minutes,  how  you  type  them  up  and 
what  you  do  Avith  them,  was  that  done  in  comiection 
with  the  meeting  of  October  12? 

A.     Yes,  sir,  it  was. 

Q.     1954?  A.     That  is  right,  sir. 

Q.  Now,  was  this  meeting  that  was  held  on  Oc- 
tober 12  a  regular  or  special  meeting,  Mr.  McGruire? 

A.     That  was  the  regular  monthly  meeting. 

Q.  Now,  when,  in  1954,  were  regular  monthly 
meetings  held? 

A.  Normally  on  the  second  Wednesday  of  the 
month. 
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Q.  Now,  Octol>or  12,  according'  to  the  calendar, 
was  a  Tuesday.  Was  there  some  ])ai'ti(nilar  rc^iuson, 
to  your  knowledgv,  why  tliat  uuM'tin.!}:  w;is  held  on 
Tuesday,  the  12th,  ratlier  than  Wcnlnesday,  |2()2f)] 
tJie  13th?  A.     Yes,  sir,  there  was. 

Q.     Will  you  ])lease  stat(^  it ! 

A.  The  ])oard  was  called  at  the  rei^'ular  meeting 
on  Tuc^sday  due  to  the  fact  that  Mr.  Oscai'  Halll)er^, 
who  was  president  of  the  Ap]>le  Growei*s  Council  of 
California,  was  flying  east  the  next  day  and  tlwrv 
w\as  infomiation  as  to  whether  we  wished  to  remain 
as  a  member  of  that  organization  or  not  and  he  had 
to  have  that  information  before  he  left  Se])a*stopol 
for  the  East.  Therefore,  the  meeting  was  called  one 
day  in  advance. 

Q.  Now,  I  am  handing  you  a  book  which  you 
gave  me  a  little  while  ago,  Mr.  McGuire;  what  is 
that  book? 

A.  That  is  our  minutes  book  of  the  Sebastopol 
Apple  Growers  Union. 

Q.  And  does  that  contain,  among  other  minutes, 
the  minutes  of  the  meeting  of  October  12,  1954? 

A.     One  moment,  and  I  will  look. 

Yes,  sir,  these  are  the  minutes  of  October  12. 
(Book  handed  to  counsel  for  General  Coun- 
sel.) [2030] 

4(-     *     •»     *     * 

Q.  (By  Mr.  Berke) :  Mr.  McGuire,  what  hap- 
pens to  the  original  notes  that  you  take  at  the  meet- 
ing? 

A.    After  the  board  has  approved  the  minutes,  I 
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take  and  destroy  the  original  of  my  own,  taken  in 
my  own  handwriting.  After  they  are  typed  in  the 
book,  then  I  see 

Q.  Is  tliat  done  at  all  regular  and  special  meet- 
ings? A.     That  is  right,  sir. 

Q.  Was  that  done  Avith  respect  to  the  meeting  of 
October  12  ?  A.     That  is  right,  sir. 

Q.  Now,  is  there  a  minute  in  this  minute  book 
that  shows  the  minutes  of  October  12  were  approved 
by  the  board?  A.    Yes,  sir. 

Q.  And  you  are  pointing  to  page  what,  344  of 
the  minute  book? 

A.  Page  344  of  the  minute  book,  the  regular 
meeting,  dated  November  17,  1954. 

Q.  You  referred  then  to  page  344  of  the  minute 
book  relating  to  a  regular  meeting  of  the  board  of 
directors  November  17,  1954,  Sebastopol  Apple 
Growers  Union;  is  that  correct? 

A.     That  is  right,  sir.  [2031] 

Q.  And,  among  other  things,  the  minute  states: 
"Minutes  of  the  regular  meeting  of  October  12  and 
special  meeting  of  October  29  were  approved  as 
mailed.''  Is  that  correct? 

A.     That  is  right,  sir. 

Q.  Now,  did  you  type  up,  for  the  purpose  of 
this  hearing  at  my  request,  copies  of  the  minutes 
of  the  regular  meeting  of  the  board  of  directors  of 
October  12,  1954?  A.    Yes,  sir,  I  did. 

Q.  And  did  you  comi>are  the  copies  that  you 
typed  with  the  minute  as  it  appears  here  at  pages 
342  and  343  of  the  minute  book? 
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A.     Yes,  sir,  I  did. 

Q.  And  are  they  an  exact  and  accurate  co]>\'  of 
the  minutes  on  pages  343  and  344  as  tlu^y  ])ei't<iin  to 
the  regular  meeting  of  the  board  of  dircK^tors  of 
October  12,  1954?  A.     Tluy  do.  Yes,  sir. 

Mr.  Berke:  I  will  offer  the  original  minute  as 
our  exhibit  next  in  order  and  ask  leave  to  withdraw 
it  and  substitute  these  copies,  since  these  are  paH  of 
the  company  records. 

Trial  Examiner:     Any  objection? 

Mr.  Karasiek:    No  objection. 

Trial  Examiner:  That  is  No.  12.  Respondent's 
No.  12  is  received  in  evidence.  And,  there  being  no 
objection,  permission  is  granted  to  withdraw  the 
original  and  substitute  copies. 

Mr.  Berke:    Thanks.  [2032] 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  12  for 
identification  and  was  received  in  evidence.) 

Q.  (By  Mr.  Berke)  :  Now,  Mr.  McGuire,  follow- 
ing the  meeting  of  the  board  of  directors  on  Octo- 
ber 12,  1954,  did  you  have  a  discussion  with  Elmo 
Martini  concerning  w^hat  transpired  at  the  board 
meeting?  A.     Yes,  sir,  I  did. 

Q.     When  did  you  have  that  discussion? 

A.  The  following  morning  about  between  8:00 
and  8:15  in  the  morning. 

Q.     That  would  be  October  13,  1954? 

A.     That  is  right. 

Q.     And  where  did  the  discussion  take  place? 

A.     This  discussion  took  place  in  Mr.  Martini's 
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office  at  the  Sebastopol  Apple  Growers  Union. 

Q.    And  who  was  present? 

A.     Mr.  Martini  and  myself. 

Q.  And  will  you  please  tell  us  what  was  said 
and  identify  who  Avas  sx^eaking? 

A.  Mr.  Martini  called  me  in  his  office  and  we 
went  over  the  board  discussion  on  the  previous  night 
as  of  October  12,  and  after  looking  into  our  ware- 
house problems  and  our  production,  it  was  de- 
cided  

Q.  Well,  will  you,  as  near  as  you  can,  use  the 
language  that  [2033]  was  used,  what  Mr.  Martini 
said  to  you,  what  you  said  to  him,  as  near  as  you 
can  recall  the  substance  of  what  was  said? 

A.  Yes,  sir.  When  Elmo  called  me  in  his 
office 

Q.    What  time  was  this? 

A.  I  would  say  8:15  the  following  morning  of 
October  13. 

Q.     All  right. 

A.  (Continuing)  Mr.  Martini  called  me  in  his 
office  and  said  he  would  like  to  discuss  the  sitiuition 
w^ith  me.  So,  we  sat  down  and  talked  and  he  asked 
me  about  tlie,  what  I  had  on  order,  that  is,  our 
liquid  sugar,  our  cans,  our  carious,  which  were  com- 
ing to  the  cannery. 

Q.     What  did  you  tell  him? 

A.  So  I  told  him  that,  the  amoimts  that  I  had 
ordered,  and  he  wanted  to  know  if  we  could  take*  and 
have  them  stopped  so  we  wouldn't  have  an  excess 
on  hand  when  we  went  to  our  single  shift. 
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I  told  liiin  *^Yos/'  I  would  iimncdiaicly  contact 
th(^  can  companies  and  the  sugar  company  and  the 
cai-ton  people.  We  do  have  a  j)rol>lem  of  al:)out  a 
three-day  transit  time  between  our  sn]^pliers  and 
ourselves.  So  therefore  it  is  quitc^  importajit  that  we 
schedule  our  supplies  in  to  meet  our  production  in 
our  cannery. 

Q.  Go  ahead  with  your  conversation  with  Mr. 
Martini. 

A.  After  that  w^as  discussed,  Elmo  told  me  to 
advise  Mr.  Duckw^orth  that  (effective  Monday  morn- 
ing to  prepare  a  list  of  [2034]  people  who  would  re- 
main on  the  single  shift. 

Q.     Now,  who  was  Mr.  Duckworth  at  the  time? 

A.     Mr.  Duckworth — I  am  sorry,  I  didn't 

Q.  Who  was  Mr.  Duckw^orth  at  that  time;  what 
was  his  relationship  to  Sagu? 

A.  Mr.  Duckworth  was  the  cannery  superintend- 
ent at  that  time. 

Q.  Now,  have  you  told  us  all  the  conversation 
that  you  recall  between  yourself  and  Mr.  Martini 
on  that  occasion? 

A.    As  far  as  I  can  recall,  yes. 

Q.  Now,  following  that  conversation,  what  did 
you  do? 

A.  I  went  to  the  camiery  and  got  a  hold  of  Mr. 
Duckworth  and  told  him  of  Mr.  Martini's  conversa- 
tion between  Mr.  Martini  and  myself. 

Q.  What  did  you  say;  use  as  near  as  you  can 
recall  the  language  used. 

A.    ^  ^Leonard,  Elmo  has  asked  me  to  relay  the 
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message  to  you  to  cut  our  operation  down  to  a  one 
shift  basis  effective  Monday  morning,  which  w^ould 
be  October  the  18th." 

Leonard  replied:  ^'Well,  that  is  fine,  Bill;  I  will 
get  on  that  right  away.'' 

And  that  was  the  conversation  between  Mr.  Duck- 
w^orth  and  myself. 

Q.  All  right.  Now,  did  you  see  Mr.  Duckworth 
later  that  day  or  the  next  day  about  the  matter 
of  going  from  two  shifts  to  one  shift?  [2035] 

A.  I  saw  Leonard  later  that  afternoon.  I  asked 
Leonard  if  it  would  be  of  any  help  to  him 

Q.     Wait  a  minute.  Where  did  you  see  him? 

A.     I  saw  him  in  the  cannery  office. 

Q.     All  right.  And  who  was  present? 

A.     Mr.  Duckworth  and  myself. 

Q.     All  right.  Go  ahead. 

A.  I  asked  Mr.  Duckworth  if  it  would  be  of  any 
assistance  to  him  if  I  made  a  list  of  the  employees 
who  were  then  presently  employed  on  day  shift  and 
night  shift.  We  had  records  in  our  office. 

And  he  said:  "Yes,  Bill,  that  would  be  fine,  l)e- 
cause  it  would  be  much  easier  if  he  had  a  good  legi- 
ble copy  to  read  from.'' 

So  I  said:  ''Well,  that  is  fine,  Leonard.  I  will 
make  a  copy  for  you  and  I  mil  have  it  back  in  the 
office  whenever  you  w\ant  it." 

He  said:  ''Okay,  that  is  fine.  You  bring  it  in  this 
afternoon  and  we  will  go  over  that  list." 

Q.     Did  you  make  up  such  a  list? 


I 
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A.  Yes,  sir.  I  mad(^  n]>  a  list  of  tlu^  clay  crew 
mid  a  list  of  the  night  crew. 

Q.  Who  were  then  presently  at  that  time  em- 
ployed at  Sagii?  A.     That  is  right,  sir. 

Q.  And  what  did  you  do,  was  it  all  one  list,  or 
was  it  two  [2036]  lists,  or  what  was  the  situation? 

A.  No,  sir,  it  was  two  lists.  I  made  one  list  which 
comprised  the  names  of  those  on  the  day  shift  then 
presently  employed,  and  one  list  of  the  night  crew 
then  presently  employed. 

Q.     And  what  did  you  do  with  those  two  lists? 

A.  I  took  the  lists  over  that  afternoon  to  Mr. 
Duckworth  in  the  caimery  and  told  him  these  were 
the  lists  that  I  had  made  out  so  they  could  pick  out 
their  single  shift. 

Q.  And  was  anyone  present  other  than  Mr. 
Duckworth  when  you  handed  him  those  lists? 

A.  Leonard  was  there.  There  were  possibly  one 
or  two  others ;  who  it  was,  I  do  not  know. 

Q.  Now,  did  that  list  or  those  lists  subsequently 
come  back  to  you? 

A.  Yes,  sir;  they  came  back  to  me  Thursday 
morning,  which  was  October  the  14th. 

Q.  And  when  they  came  back  to  you,  was  there 
any  change  on  them  from  the 

A.     Was  there  any  change  made  on  them? 

Q.     from  the  manner  in  which  you  turned 

them  over  to  Mr.  Duckworth  ? 

Mr.  Magor:  Object  to  on  the  ground  it  is  not 
the  best  evidence. 
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Mr.  Karasick:  May  the  direct  question  be  asked 
of  the  witness  also?  [2037] 

Trial  Examiner:  I  mil  iDermit  that  question.  You 
may  answer. 

A.     The  changes  made  on  the  lists 

Trial  Examiner:  Don't  tell  what  the  changes 
were;  just  ^^Yes''  or  "No". 

A.     (Continuing)     Oh,  "Yes",  I  am  sorr}^. 

Q.  (By  Mr.  Berke)  :  Now,  do  you  still  have 
those  lists?  A.     No,  sir,  I  have  not. 

Q.     Have  you  looked  for  them  at  my  request? 

A.     I  have  looked  high  and  low  for  them. 

Q.  All  right.  Now,  will  you  tell  us  as  you  re- 
call what  the  changes  were  on  the  lists? 

A.  Yes,  sir.  There  was  a  penciled  check  mark  by 
those  names  that  they  wished  to  retain  on  the  single 
shift. 

Q.  Now,  who  brought  those  lists  back  to  you, 
Mr.  McGuire,  as  you  recall? 

A.  Mrs.  Ella  Herrerias,  who  was  then  our  floor 
lady. 

Q.  Mr.  McGuire,  did  you  participate  in  the  selec- 
tion of  the  people  who  were  going  to  be  retained 
for  the  single  shift?  A.     No,  sir. 

Q.  Did  you  participate  in  the  meetings  that  were 
held  for  that  purpose?  A.     No,  sir.   [2038] 


^       ^      ¥r       ^ 


Q.  (By  Mr.  Berke) :  Now,  do  you  recall  a 
meeting  that  was  held  at  Sagu  of  the  employees  on 
or  about  October  15?  A.     Yes,  sir. 

Q.     Where  did  that  meeting  take  place? 
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A.  Therc^  was  a  nieetiiig'  of  (employees  in  flu* 
wai'eliouse  directly  east  of  onr  cannery  l)nilding. 

Q.  Is  that  a  separate  l)nildini;',  se])arate  from  tlu^ 
caniK^ry.^  A.     Y(^s,   it  is. 

Q.  And  what  tinu^  on  that  day  did  that  meeting 
take  phice,  Mr.  McGuire,  if  you  recall? 

A.     Between  3:30  and  4:00  o'clock. 

Q.  AVere  you  infomied  before  that  meeting  that 
such  a  meeting  was  going  to  be  held  ? 

A.     Yes,  sir;  I  was  infomied  tliat  morning. 

Q.     Which  morning  is  that? 

A.     The  morning  of  the  15th. 

Q.     By  whom? 

A.     By  Mr.  Elmo  Martini,  our  general  manager. 

^    -Sf    *    -X-    •}«■ 

Q.  And  wdll  you  tell  us  what  w^as  said  and  iden- 
tify who  is  speaking,  please? 

A.  Mr.  Martini  called  me  into  his  office  and  said 
they  were  going  to  have  a  meeting  of  the  cannery 
personnel,  that  is,  of  botli  day  and  night  shifts  at — 
the  time  slips  my  mind — either  3:30  or  4:00  o'clock, 
at  w^hich  time  the  names  w^ould  be  read  for  those 
w^ho  were  going  to  remain  on  the  single  shift,  and 
asked  me  if  I  would  be  ready  at  that  time  and  to 
read  the  names  off.  And  I  told  him  that  I  w^ould 
be  ready. 

Q.  Now,  did  you  attend  that  meeting  that  after- 
noon? 

A.  Yes,  sir.  I  attended  the  meeting.  I  W'as  in 
and  out. 

Q.     By  the  way,  was  there  any  further  conversa- 
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tion  between  Mr.  Martini  and  yourself  on  that  oc- 
casion? A.     Xo,  sir. 

Q.  You  say  you  were  in  and  out.  ^liat  do  you 
mean  hy  that? 

A.  When  the,  at  the  time  the  meeting  took  up, 
I  telieve  Mr.  Bondi  spoke  first,  and  I  mean  I  wasn't 
present  all  the  time.  I  was,  might  have  been  there 
two  or  three  minutes,  and  I  'd  have  to  go  out  maybe 
to  answer  the  phone,  or  something  like  that. 

Q.  Aiid  did  you  actively  participate  m  that  meet- 
ing? A.     Yes,  sir. 

Mr.  Karasick:  Object  to  the  characterization, 
particularly  [2043]  in  view  of  the  witness'  last  an- 
swer, and  ask  it  l>e  stricken. 

Trial  Exammer:    Motion  denied. 

Q.  (By  Mr.  Berke)  :  To  what  extent  did  you 
participate,  Mr.  McGuire? 

A.  I  read  the  names  off  of  the  list  which  I  had 
prepared  from  the  two  lists  furnished  me  hy  Mrs. 
Herrerias  as  those  names  appearing  to  l)e  ret-ained 
on  the  single  shift. 

Q.  Mr.  McGuire,  I  show  you  a  docmnent  that 
has  been  mai'ked  for  identification  as  Respondent's 
Exhibit  13  and  ask  you  if  you  have  seen  that  be- 
fore? A.    Yes,  sir. 

Q.     Was  that  prepared  by  you? 

A.  That  is  right.  This  is  the  list  prepared  by 
myself. 

Q.     Did  you  ty]>e  it? 

A.     I  typed  this  myself,  yes. 

Q.     And  the  hand^^^'iting  that  appeai-s  thereon  in 
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ink  and  the  penciled  scratch  marks,  whose  are  those? 

A.     Tliose  are  mine. 

Q.     When  was  tliat  document  prepared  by  you  ? 

A.  This  was  prepared  hy  me  on  tlie  afternoon 
of  the  14tli. 

Q.     Of  what?  A.     14tli  of  Au.^iist,  1954. 

Q.     August?  A.     Octolx'r — I  am  sorry. 

Q.     And  what  was  it  prepared  from?  [2044] 

A.  This  was  prepared  from  the  two  lists  that  I 
had  given  the  camiery  superintendent,  Mr.  Duck- 
woi'th,  to  work  with  to  get  the — to  choose  the  ones, 
tJie  single  shift  from  the  two  shifts  is  what  I  am 
trying  to  say. 

Mr.  Karasick :    Could  I  have  that  answer,  please  ? 
(Answer  read.) 

Q.  (By  Mr.  Berke)  :  Are  those  the  two  lists 
that  you  testified  to  this  forenoon  that  Mrs.  Her- 
rerias  brought  back  to  you  with  check  marks  after 
the  names  ?  A.     That  is  right. 

Q.  And  it  was  from  those  two  lists  that  you  pre*- 
pared  this,  Respondent's  13  for  identification? 

A.     That  is  right. 

Q.  Now,  you  say  at  the  meeting  on  the  afternoon 
of  October  15  you  read  the  list  of  names.  Tell  us 
whether  or  not  that  list  of  names.  Respondent's  13 
for  identification,  was  the  list  that  you  read? 

A.  This  is  the  list  that  I  read  at  that  meeting, 
yes,  sir. 

Mr.  Berke:  I  offer  in  e^ddence — there  is  a  circle 
at  the  top  in  pencil  with  a  5,  which  was  put  there 
by  me  for  the  purpose  of  ha,ving  five  copies  made. 
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I  can't  find  the  copies,  but  I  will  supply  the  dupli- 
cate and  copies  for  the  counsel  for  Greneral  Counsel. 
(Thereupon  the  document  above  referred  to 
Avas  marked  Respondent's  Exhibit  No.  13  for 

identification.)  [2045] 
*  4f  *  *  * 

Voir  Dire  Examination 

Q.  (By  Mr.  Karasick)  :  Mr.  McGuire,  do  you 
remember  the  request  to  supply  me  a  list,  during 
the  investigatory  stages  of  this  case,  with  the  em- 
ployees whose  names  you  read  were  going  to  l)e  re- 
tained   A.     I  do.  Pardon. 

Q.     ^Avhose  names  were  going  to  be  retained  at 

the  layoff  on  October  14  ?  A.     Oh,  yes. 

Q.  General  Counsers  Exhibit  36  has  been  stipu- 
lated, I  think:,  between  coim.sel  as  being  the  list  that 
you  sent  to  us  at  our  request.  You  rec^all  that,  do 
you  not? 

A.  I  recall  when  you  asked  me  for  the  list,  yes, 
sir. 

Q.  You  remember  that  this  list  was  sent  to  us 
at  our  request,  namely  General  Coimsers  Exhibit 
36,  which  you  hold  in  your  hand? 

Mr.  Berke:  Well,  just  a  minute.  I  am  going  to 
object  to  this.  Improper  voir  dire.  He  is  not  ques- 
tioning about  the  docmnent  I  have  offered. 

Mr.  Karasick :    This  is  preliminary. 

Mr.  Berke:  Well,  wait  a  minute.  This  line  of 
questioning  is  more  appropriate  for  cross  examina- 
tion. 
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Trial   Examiner:      It   sounds   to  me   like    it   is. 
I  don't  know [2046] 

Mr.  Karasick:    Tt  is  preliminary  to  this  list. 

Trial  Examiner:    T  will  permit  it.  Go  ahead. 

Mr.  Karasick:     Would  you — I  don't  expect  you 
remember  the  last  question,  do  you,  Mr.  McGuire? 

The  Witness:    No,  sir,  I  don't. 

Mr.  Karasick:    I  Avill  ask  the  reporier  to  read  it 
for  you. 

(Question  read.) 

Mr.  Karasick:    That  is  right,  isn't  it? 

A.     That  is  right. 

Q.     (By  Mr.  Karasick) :    And  the  list  was  pre- 
pared by  you  and  then  sent  on  to  us  ? 

A.     This  list  that  I  hold  in  my  hand  here,  after 
Mr.  Berke  brought  it  to  my  attention 

Q.     Just  answer  my  question. 

A.     I  am  trying  to. 

Q.     My  question  is,  il\Q  list  you  hold  in  your  hand 
was  prepared  by  you  and  sent  to  the  board? 

A.     This  was  not  prepared  by  me,  no,  sir.  That  is: 
what  I  am  trying 

Q.     Will  you  tell  us  who  prepared  it? 

A.     Miss  Ernestine  Albini  prepared  this. 

Trial  Examiner:     Has  the  exhibit  niunber  been 
given  ? 

Mr.  Karasick:     Yes,   General  Counsel's  Exhibit 
36  we  are  talking  about,  is  it?  [2047] 

The  Witness:    That  is  right. 

Q.     (By  Mr.  Karasick)  :     Miss  Ernestine  Albini 
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at  that  time  was  an  office  employee  of  the  respond- 
ent, was  she  not? 

A.     That  is  right;  she  was. 

Q.    Working  in  the  office  with  you  ? 

A.  She  was  under  the  direct  super\dsion  of  Mr. 
Wilson,  not  myself. 

Q.     Yes.  But  she  was  in  the  office  witli  you  ? 

A.     That  is  right. 

Q.     And  did  you  ask  her  to  prepare  this  list? 

A.  Yes,  sir.  I  asked  her  to  prepare  this  list. 
I  got  the  list  out  of  our  files  after  I  had  been  re- 
quested by  yourself  to  make  this  list,  and  asked  her 
if  she  would  make  a  copy  so  I  could  have  it  sent 
in  for  your  files. 

Q.  And  then  you  gave  her  for  the  purpose  of 
preparing  the  copy  the  copy,  which  copy  is  now 
marked  as  Respondent's  Exhibit  13  for  identifica- 
tion; is  that  right? 

A.     That  is  correct,  sir.  [2048] 

*     -Jt     *     4«-     -x- 

Trial  Examiner:  There  has  been  testimony  in 
this  case,  Mr.  McGuire,  that  Erma  Bate's  name  was 
not  read  at  the  meeting  at  which  you  read  the  list 
of  names  and  that  she  wa;s  later  told  that  that^  it 
was  a  mistake  that  her  name  was  left  off.  Now,  the 
[2055]  question  is,  in  the  light  of  such  testimony, 
would  it  refresh  your  recollection  now  as  to  whether 
or  not  her  name  was  on  the  list  that  you  prepared 
and  that  you  have  identified  now  as 

]\Ir.  Berke :  That  is  you  mean  was  it  on  there  at 
the  time  he  read  it? 
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1'rial  KxamiiuM-:     Was  it  on  there  at  the  time  you 

])i'e pared  it,  or  was  it  added  later? 

The  Witness:    No,  sir;  it  was  on  tlie  ori^nal  list 

tliat  I  ]nv])ared.  Tt  a]iyM^ars  on  tliis  list  lu^re,  Mr. 

Ilc^aring  Officer. 

Mr.  Berke:    Referring  to  what.  Respondent's  13 

for  identifie^ition? 
i      The  Witness:    That  is  connect.  [2a%] 

*  *    -x-    -x-    -x- 

Q.  (By  Mr.  Karasick)  :  How  many  copies  of 
Respondent's  Exhibit  13  for  identification  did  you 
make  up,  Mr.  McGuire? 

A.     I  made  up  one,  Mr.  Karasick. 

Q.     Just  this  copy? 

A.     That  is  right,  sir. 

Q.     And  no  other  copies?  A.     No. 

Q.  Where  has  it  been  since  that  time;  what  did 
you  do  ^^uth  it  immediately  after  you  read  it? 

A.     It  has  been  in  our  file  in  the  office.  [2057] 

•X-     -X-     *     -X-     -Jt 

Trial  Examiner:  All  right.  Respondent's  Exhibit 
13  is  received  in  evidence,  subject  to  production  of 
a  duplicate. 

*  *      4f      ■X-      -Jf 

Direct  Examination — (Resumed) 
Q.     (By  Mr.  Berke)  :    Now,  Mr.  McGuire,  during 
the  times  tliat  you  were  present  at  the  meeting  of 
the  employees  in  the  warehouse  on  October  15,  did 
you  hear  Mr.  Bondi  speak? 
A.     No,  sir,  I  did  not. 
Q.    All  right.  You  have  answered  it. 
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Did  you  hear  Mr.  Martini  speak  at  that  meeting? 
A.     Just  part  of  his  speech  is  all. 

*      *      -X-      -Jt      * 

Q.  (By  Mr.  Berke)  :  Did  you  observe  during 
the  time  you  did  hear  Mr.  Martini  speak  whether 
or  not  he  was  speaking  from  any  notes  or  any 
docmnents  ? 

A.     Mr.  Martini  had  a  paper  in  his  hand. 

Q.     Do  you  know  what  that  paper  was? 

A.     If  I  could  see  it  I  could  identify  it. 

Q.  I  show  you  a  document  in  e^ddence,  Mr.  Mc- 
Guire,  as  General  Coimsers  Exhibit  25,  which  is 
dated  October  14,  1954,  mimeographed  on  the  letter- 
head of  Sebastopol  Apple  Growers  Union  and  ask 
you,  looking  at  that,  if  that  refreshes  your  recollec- 
tion as  to  the  document  from  which  Mr.  Martird 
read  while  you  were  present  on  October  15  ? 

A.    Yes,  sir,  it  does. 

Q.  Now,  do  you  laiow  whetlier  or  not  copies  of 
that  document  [2062]  were  made  up? 

A.     Yes,  sir,  there  were. 

Q.  And  what  was  done,  if  you  know,  with  those 
copies? 

A.  Immediately  after  the  meeting  was  over,  the 
employees  who  had  been  terminated  were  each  given 
a  copy  so  that  they  may  present  this  to  the  Unem- 
ployment Office,  showing  they  had  l)een  teiiiiinated 
through  no  fault  of  their  0'\\ti. 

Q.  Mr.  McGuire,  did  you  know  an  em])loyee  by 
the  name  of  Clarence  Storey  during  the  1954  sea- 
son? A.     Clarence  Storey? 
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Q.     Yes.  A.     Yes,  sir,  I  did. 

Q.  Now,  Mr.  Storey  testified  here  that  sometime 
in  the  spring  of  1954  you  met  him  in  towm  and 
asked  him  if  he  was  going  to  return  to  work  tliis 
season.  And  when  ho  answered  that  ho  was  yon  said 
"Good." 

Did  snch  a  conversation  take  plaee? 

A.     No,  sir,  it  did  not. 

*      *      ¥:      ^      * 

Q.  (By  Mr.  Berke) :  Now,  Mr.  McGuire,  Mr. 
Storey  also  testified  [2063]  that  alx>ut  four  days  be- 
foi-e  July  12  in  the  afternoon  you  telephoned  him 
and  stated  that  SAGU  was  going  to  mm  a  trial 
l}atch  on  July  12  and  asked  him  ^'Will  you  be  here 
with  us?'' 

Did  such  a  call  take  place? 

A.     No,  sir,  I  made  no  such  call. 

Q.  Did  you  ever  make  a  telephone  call  to  Mr. 
Storey  to  ask  him  to  come  to  work? 

A.     I  did  not. 

Q.  Did  you  ever  call  any  employee  to  ask  any 
employee  in  the  cannery  to  come  to  work  ? 

Mr.  Karasick:  I  object  on  the  gi'ounds  that  it  is 
not  material,  relevant,  or  competent. 

Trial  Examiner:    Overruled.  You  may  answer. 

Mr.  Berke:    Would  you  give  him  the  question? 
(Question  read.) 

A.     No,  sir. 

Q.  (By  Mr.  Berke) :  Mr.  McGuire,  did  you 
know  an  employee  during  the  1954  season  at  SAGTJ 
by  the  name  of  Tripp?  A.    Yes,  I  recall. 
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Q.  Now,  Mrs.  Tripp  testified  here  that  on  Octo- 
ber the  14th  while  she  was  working  in  the  can  car, 
you  stopped  and  asked  the  girls  in  the  can  car 
where  their  buttons  were.  Did  such  an  occurrence 
take  place  on  October  14  or  any  time  during  the 
season  of  1954? 

A.     It  most  certainly  did  not,  no,  sir.  [2064] 

Q.  She  also  testified  that  you  were  asked  where 
your  button  was  and  that  you  lifted  up  your  sport 
shirt  and  revealed  a  union  button  between  your  hip 
and  side  pocket.  Did  such  an  occurrence  take  place 
on  October  14  or  any  time  during  the  season  of 
1954?  A.     No,  sir,  it  did  not. 

Q.  Did  you  at  any  time  during  the  season  of 
1954  wear  a  union  button? 

A.     No,  sir,  I  did  not. 

Q.  Did  you  at  any  time  during  the  season  of 
1954  wear  a  button,  whether  it  was  a  union  button 
or  any  other  kind  of  a  button  between  your  hip  and 
side  pocket?  A.     No,  sir,  I  never  did. 

Q.  Did  you  during  the  1954  season  wear  a  but- 
ton, whether  it  be  a  union  button  or  some  other 
button,  did  you  wear  a  button? 

A.     Yes,  sir,  I  did. 

Q.     Now,  what  sort  of  a  button  was  that? 

A.  Well,  it  Avas  the  button  put  out  by  Mr.  Eisen- 
hower, "I  Like  Ike." 

Q.    Where  did  you  wear  that? 

A.     Wore  it  up  here  (indicating). 

Q.     Where  are  you  indicating  mth  your  finger? 

A.    Well,  just  above  my  heart. 
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Trial  Examiner:    On  your  shirt? 

iQ.     (By  Mr.  Berke)  :    On  your  shirt?  [2065] 

A.     Yes.  On  my  shirt,  just  above  tlie  pocket. 

Q.     Do  you  still  have  that  button? 

A.     No,  sir,  I  have  not. 

Q.     Can  you  describe  for  us  Avhat  it  looked  like? 

A.  The  l^est  of  my  ability,  a  roimd  button  about 
the  size  of  maybe  a  quarter,  American  quarter, 
white,  and  in,  I  believe,  dark  blue  lettering  or  pos- 
sibly black  it  had  ''I  Like  Ike''  across,  around  the, 
it  had  a  little  blue  and  red  shield  with  the  American. 
flag.  [2066] 


*    -x-    -x-    * 


A.     The  election  was  after  the  layoff. 

Q.  Now,  Miss  Albini  testified  that  after  the  elec- 
tion you  said  you  had  a  list  which  you  were  going 
to  send  to  the  Cooperative.  Did  you  make  such  a 
statement?  A.     No,  sir,  I  did  not. 

Q.  Did  you  have  such  a  list  that  you  were  going 
to  send  to  the  Cooperative  ? 

A.     Absolutely  not,  no,  sir. 

Q.     Did  you  send  a  list  to  the  Cooperative  ? 

A.     No,  sir,  I  did  not. 

Mr.  Berke :    You  may  cross  examine. 

Cross  Examination  [2069] 
***** 

Q.  (By  Mr.  Karasick)  :  The  differences  between 
General  Coimsel's  36  and  Respondent's  13  are  38  in 
number,  from  my  quick  coamt,  and  that  38  counts 
names  that,  if  you  take  General  Counsers  36  as  a 


868         National  Labor  Eehitiojis  Board  vs, 

(Testimony  of  William  H.  McGruire.) 

basis,  were  either  deleted  from  that  exhibit  or  added 

to  it,  in  other  words,  changes  on  the  list. 

Now,  with  that  in  mind,  Mr.  McGuire,  can  you 
explain  to  the  Examiner  how  that  many  changes 
could  occur  in  a  document  or  did  occur  in  this  docu- 
ment which  marks  the  difference  between  Respond- 
ent's 13  and  General  Counsel's  36? 

A.  The  only  logical  answer  that  I  can  give,  Mr. 
Karasick,  is,  as  I  stated  before,  I  had  Miss  Albmi 
type  the  list  up  at  your  request  and  in  our  files  we 
have  numerous  lists  and  whether  by  mistake  that 
she  typed  several  names  that  had  off  her  flyleaf 
that  might  have  come  back  this  way,  I  don't  know. 
She  may  have  [2086]  done  that. 

And,  imfortunately,  I  did  not  check  these  lists 
after  Miss  Albine  typed  it  because  she  was  an  excel- 
lent typist  and  therefore  I  did  not  tak:e  and  recheck 
the  list  from  the  one  that  we  had  in  our  file.  That 
is  the  only  possible  reason  that  I  can  give. 

Q.  She  gave  the  list  to  you  after  she  typed  it  for 
submission  to  us  or  forwarding  to  us;  is  that  right? 

A.     That  is  right. 

Trial  Examiner:  IMr.  Karasick,  have  you  asked 
him  how  many  copies  of  the  list  Ernestine  Albini 
made? 

Mr.  Karasick:  No.  But  I  would  be  very 
hapx>y  to. 

Q.  (By  Mr.  Karasick) :  How  many  copies  of 
the  list  did  Miss  Albini 

A.     She  made  just  one  list  here,  as  I  recall? 

Q.     Just  the  original? 
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A.  Yes.  I  asked  her  if  she  would  make  a  list  of 
these  iianies  so  I  could  send  tJi(au  in  to  Mr.  Kara- 
sick  of  the  National  Tjabor  Relations  Board.  He  liaxl 
i-equested  this  list.  And  if  she  would  nial<:e  tliem  up 
for  me.  She  said  she  would. 

Trial  Examiner:  What  was  the  date  you  asked 
her  to  do  it? 

The  Witness :  Sometime  right  around  the  middle 
part  of  Febniary. 

Mr.  Berke:    A^^at  year? 

The  Witness:    1955.  [2087] 

^      ¥:      *      ¥:      ¥: 

Q.  Did  I  imderstand  that  you  wore  an  *'I  Like 
Ike"  button  in  1954?  A.     Yes,  sir. 

Q.  When  did  you  stop  wearing  it?  I  am  merely 
curious  whether  the  campaign  was  beginning  early 
or 

Mr.  Berke:    What  has  that  to  do  wdth  the  case? 

Trial  Examiner:    It  has  a  bearing  on  the  case. 

A.  I  would  say  I  w^ore  it  a  couple  of  days,  Mr. 
Karasick. 

Q.  (By  Mr.  Karasick) :  When  Avas  the  time 
that  you  did  wear  it,  according  to  your  recollection? 

A.    Well,  it  was  in  October. 

Q.  In  October.  And  in  relation  to  the  layoff  of 
October  15,  1954,  was  it  before  or  after? 

A.     It  was  before  that  time. 

Q.     How  long  before? 

A.  Oh,  as  far  as  my  memory  serves  me,  possibly 
the  first  week  of  October. 

Q.     You  wore  the  button  a  couple  of  days ;  is  that 
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right?  A.     That  is  right. 

Q.    What  prompted  you  to  wear  it  at  that  time? 

A.  I  hate  to  take  up  the  space  of  the  report-er 
and  so  forth 

Mr.  Berke:  Go  ahead  and  answer  the  question. 
Don't  worry  about  space.  [2089] 

A.  (Continuing) :  I  mil  answer  the  question 
then. 

We  had  a  young  chap  that  worked  at  the  plant 
and  it  wasn't  his  fault  that  he  was  a  little  mentally 
deficient,  poor  fellow.  But  anyr^^ay,  he  was  a  veiy 
strong  Eisenhower  backer,  and  myself,  I  was  on  the 
other  side.  And  we  kept  joking  back  and  forth,  oh, 
for  maybe  a  month  or  so  about  the  pros  and  cons  of 
each  party.  And  he  had,  I  would  say,  nine  or  ten  of 
thes'e  buttons  he  used  to  wear  on  his  cap  and  on  his 
shirt  and  even  on  the  back  of  his  jacket.  [2090] 


*  *  *  *  * 


Q.  (By  Mr.  Karasick)  :  You  knew  that  an  elec- 
tion was  inmiinent  at  the  time  the  board  of  direc- 
tors held  their  meeting  on  October  12,  did  you  not? 

A.  We  had  had  notice  that  there  was  going  to  be 
one.  We  had  no  definite  date,  Mr.  Karasick. 

Q.  The  Board  direction  of  election  had  come  out 
before  that,  had  it  not?  A.     That  is  right. 

Q.  Nothing  was  said  at  the  meeting  on  October 
12  at  the  board  of  directors  meeting  about  tlie  ele<?- 
tion  at  all.  Was  that  right? 

A.  There  was  nothing  mentioned  at  the  meeting, 
no,  sir.  [2091] 
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Q.     No  discussion  of  organizing  tlic  employees? 

A.     No,  sir. 

Q.  No  discussion  of  emi)loyees  being  mc^nibei-s 
of  the  luiion  or  not  being  members  of  tlie  imion? 

A.     No,  sir. 

Q.  No  discussion  of  the  fact  that  the  munlx^r  of 
employees  who  were  im.ion  adherents  or  weren't 
imion  adlierents  would  or  wouldn't  affect  the  elec- 
tion one  way  or  another,  was  there? 

A.     No,  sir. 

Q.  No  question  raised  as  to  this  entire  pro})lem 
as  it  would  affect  operations  of  the  plant,  was 
there?  A.     No,  sir.  [2092] 

•X-     ■)(•     -x-     -x-     * 

Q.  (By  Mr.  Karasick) :  Did  you  take  the  min- 
utes of  the  board  of  directors  meetings  last  year? 

A.     I  acted  merely  as  recording  secretary. 

Q.  And  as  such  you  attended  all  meetings  of  the 
board  of  [2093]  directors  last  year,  both  general 
and  special? 

A.  I  attended  most  of  them,  and  in  my  absence 
Mr.  Wilson  would  take  the  minutes.  Sometimes  I 
would  be  ill  or  previous  commitments  and  I 
wouldn't  be  there  and  so  Mr.  Wilson  would. 

Q.  Those  were  rather  infrequent  intervals;  for 
the  most  part,  you  were  able  to  record  the  minutes 
and  be  there,  weren't  you?  A.     Yes,  sir. 

Q.  Now,  with  that  as  a  background,  you  don't 
recall  any  discussion  of  this  subject  ma-tter  I  just 
called  to  your  attention  at  any  of  those  meetings ;  is 
that  right?  A.    About  an  impending  election? 
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Q.  About  an  impending  election,  about  organiza- 
tion of  employees,  upon  the  union  drive,  or  any- 
thing of  a  similar  nature? 

A.  There  was  a  meeting  earlier  that  the  man- 
ager brought  out  that  he  had  been  contacted  by  the 
local  representatives  of  the  labor  imion  and  that 
they  wished  to  see  if  they  could  organize  the  i>eople 
in  our  cannery.  I  think  that  was  in  the,  possibly 
the  latter  part  of  July  that  that  took  place. 

Q.  The  book  of  the  minutes  of  last  year  are 
here,  are  they  not?  A.     They  are,  sir. 

Q.  Would  you  check  the  minutes  for  that  period 
and  see  if  you  can  find  those  minutes? 

Mr.  Berke:  Well,  go  ahead,  but  I  am  going  to 
object  to  this  line  as  going  beyond  the  scope  of  the 
direct  and  improper  [2094]  cross  examination. 

Trial  Examiner:    Overruled. 

A.  (Examining  book) :  There  was  a  special 
meeting  on  July  28  of  1954. 

Q.  (By  Mr.  Karasick) :  Where  that  su1>ject 
matter  was  brought  up? 

A.  That  is  the  subject  matter  was  that  Mr. 
Rhodes  and  Mr.  Bertolucci  had  visited  Mr.  Mar- 
tini^s  office  and  had  discussed  the  possibility  of  or- 
ganizing the  cannery  help. 

Q.  What  else  was  mentioned  in  the  miuiites 
about  that? 

A.  That  considerable  discussion  was  held  in  this 
regard.  Briggs  suggested  that  the  manager  contact 
Mr.  Jack  Rossi,  R-o-s-s-i,  who  was  an  expert  on 
matters  of  tliis  type  to  find   out  what  favorable 
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action  wo  could  lake  to  discourag-e  the.  AFL  from 

cansiii.i;'  any  disturhancos  anioiii;'  our  ("i]i]>l<)yoos. 

Q.  Anyt.hin.o'  fui'tlior  in  IIk^  niinulos  in  r(\<;'a7-(l 
to  that  matter? 

A.  No.  The  next  parai:rra]>h  has  to  do  with 
th(> 

Mr.  B(^rko:  You  don^t  havo  to  state.  If  there  is 
nothin,<2,'  further,  I  am  going  to  object  to  it 

The  Witness:    No.  Just  that  one. 

Mr.  Karasick:  I  take  it  you  have  no  objection 
if  I  look  at  this? 

Mr.  Berke :    That  particular  minute,  yes. 

Q.  (By  Mr.  Karasick) :  (Examining  book)  Do 
you  recall  was  this  a  minute  that  you  took  notes  of, 
Mr.  McGuire?  [2095]  A.     Yes,  sir. 

Q.  Who  was  the  Jack  Rossi  that  was  referred 
to  in  the  minutes,  do  you  know? 

A.     No,  sir,  T  don't. 

Q.    Who  mentioned  him  as 

A.     I  believe  it  states  that  Mr.  Briggs — yes. 

Q.  Mr.  Briggs  mentioned  him.  And  wiiat  did 
Mr.  Briggs  say  about  him,  where  he  was  or  who 
he  was? 

A.  No,  sir.  The  only  thing  that  was  stated  he 
contact  Mr.  Jack  Rossi. 

Q.  I  direct  your  attention,  Mr.  McGuire,  to  the 
sentence  in  the  minutes:  "Considerable  discussion 
was  held  in  this  regard''  which  follows  your  state- 
ment that  the  manager  reported  Mr.  Rhodes  and 
Mr.  Bertolucci  had  visited  him. 
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Will  you  tell  us,  to  the  best  of  your  recollection, 
what  that  discussion  was? 

A.  Well,  that,  the  board  members  merely  asked 
the  manager  what  the  discussion  was  between  Mr. 
Rhodes  and  Mr.  Bertolucci  and  Mr.  Martini  and  he 
answered  them  that  they  had  contacted  him,  they 
came  into  the  office  and  had  discussed  the  possibil- 
ity of  organizing  the  help. 

Q.  Told  him  they  were  interested  in  organizing 
the  employees? 

Mr.  Berke:  Well,  would  he  be  pennitted  to 
tell 

Trial  Examiner:    Do  you  want  him  to  finish  first? 

Mr.  Karasick:  I  am  interrupting  him  at  this 
point,  if  he  [2096]  doesn't  mind. 

Q.  (By  Mr.  Karasick)  :  In  effect,  what  he  had 
said  was — Mr.  Martini  said  they  had  told  him  they 
were  interested  in  organizing  the  employees  of  the 
cannery.  Is  that  right  ?  A.     That  is  right. 

Q.  Then  what  was  the  discussion  that  followed 
that? 

A.  Well,  I  believe  that  was  all  the  discussion, 
Mr.  Karasick.  The  board  members  just  asked  Mr. 
Martini  to  advise  them  what  had  taken  place  at  the 
meeting.  And  Mr.  Martini  related  that  they  had 
paid  him  a  ^dsit  and  was  interested  in  seeing  if 
they  could  organize  the  cannery  help. 

Q.  And  did  the  various  members  of  the  board  of 
directors  then  express  themselves  eitlier  for  or 
against  this  idea? 

A.     No.  They — all  tJiey  wanted  to  find  out  is  what 
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was  said  between  Mr.  Rhod(^S(  and  Mr.  Bertolucci 
and  the  nianao^er;  in  other  words,  what  was  tiii:ing 
plac(^,  or  what  had  taken  plac(^,  excuse  me. 

And  the  manac,'er  advised  then  that  thi^y  had  come 
into  his  office  and,  as  I  said  Ix^fore,  said  they  were 
interested  in  ore^anizing  the  canneiy  help. 

Q.  But  nobody  at  that  meeting  expressed  him- 
self either  as  in  favor  of  or  against  the  general 
proposition  of  a  union  organizing  the  emiployees  of 
the  canneiy.  Is  that  right? 

A.     No,  sir,  they  did  not. 

Q.  I  see.  Now,  is  this — I  notice  you  used  the 
words  here  [2097]  ^^considerable  discussion  was  held 
in  this  regard.'' 

Is  what  you  have  told  us  all  the  discussion  that 
was 

A.     As  far  as  my  memory  serves  me,  that  is  right. 

It  isn't  as  though  it  went  on  for  half  an  hour,  45 

minutes  or  an  hour.  Maybe  five  or  ten  minutes.  But 

I  mean  they  discussed  that  one  thing,  what  did  they 

say,  when  were  they  here,  how  long  did  they  stay. 

I  mean  it  is  things  the  board  should  be.  ad\ased  on 

by  the  manager  on  what  is  happening  from  time  to 

time  in  the  plant  regardless  whether  it  is  this,  the 

movement  of  aj^ples,  the  price  of  apple  sauce,  why, 

they  always,  he  is  the  one  responsible  for  ad\dsing 

them  and  keeping  them  advised  of  all  matters. 
***** 

Redirect  Examination 
Q.     (By   Mr.    Berke) :     Mr.    McGuire,    the    two 
lists  that  Mrs.  Herrerias  gave  you,  so  it  is  clear  in 
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the  record,  were  those  [2098]  the  two  lists  that  you 
had  typed  up  of  the  day  shift  and  the  night  shift 
that  you  had  g-iven  to  Mr.  Duckworth  ? 

A.     They  are  the  two  lists. 

Q.  Now,  you  were  asked  by  Mr.  Karasick,  and 
he  read  from  an  affidavit  that  you  made,  and  you 
indicated  you  wanted  to  explain  something  about 
that.  May  I  have  it,  Dave,  just  a  moment? 

Mr.  Karasick:    Surely. 

Q.  (Continuing) :  On  page  3  where  reference 
is  made  to  your  having  typed  up  two  copies  of  this 
list  for  our  records  you  indicated  or  I  gathered  you 
indicated  you  wanted  to  explain  that.  Is  there  some- 
thing you  want  to  say  in  that  regard? 

A.  After  reading  this  over,  I  am  sure  what  I 
had  reference  to  I  typed  up  two  copies  of  this  list 
for  our  records  that,  the  two  copies  of  the  day  and 
night  shift  that  I  had  given  Leonard  Duckworth  to 
use  in  their  choosing  the  single  shift  from  those  two 
lists.  I  think  that  this  is  worded  very  vaguely,  here. 

Q.  Is  that  your  explanation  as  to  the  two  copies 
of  this  list  that  is  referred  to  in  there? 

A.  The  two  copies  of  the  list  that  I  made  up  for 
Leonard  Duckworth,  yes. 

Q.     Is  that  what  you  had  reference  to? 

A.  I  am  positive  that  is  what  I  had  reference 
to,  and  not  two  lists  of  this  one  here.  [2099] 

Q.  That  is,  not  two  lists  of  Respondent's  Exliibit 
13.  Is  that  what  you  are  pointing  at? 

A.     That  is  right.  [2100] 

*    *    -je    -x-    * 


